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EEPOETEE'S  NOTE 


ThiB  Tolnme^  which  completes  the  leries  of  TTnieported  Cases,  has  heen 
dehqred  bj  a  change  in  the  original  plans  of  the  late  State  Beporter,  in 
reference  to  his  series  of  the  New  York  Beports ;  which  change  of  plan 
resolted  in  the  surrender  bj  me  of  what  I  had  first  prepared  as  Tolmne  4, 
and  its  iflsaebj  him  in  the  legolar  series  as  88  New  York  Beports.  Thisleft 
of  nnreported  decisions  in  his  hands»  the  greater  part  in  the  cases  argued  at 
the  last  September  Term ;  and  I  beliere  an  examination  will  show  that  no 
other  volnme  of  this  series  emhraoes  so  manj>  and  no  Tolvme  of  the 
ragiilar  reports  contains  more,  of  important  and  leading  eases  than  does 
this.  The  points  of  eoonsel  are  generallj  given  with  the  case,  becanse 
there  was  room  for  them  without  making  the  Tolune  nnwield  j,  and  be- 
canse they  are  almost  always  a  Talnable  anxiliaiy,  and  in  man j  instances 
an  indispensable  one,  to  a  perfect  understanding  of  the  facts,  and  the  rela- 
tions of  the  facts,  to  which  the  principles  of  law  are  applied  by  the  court. 
In  exemplification  of  which,  see  Chtqpnum  y.  Thomat,  p.  216,  WtaJUld  y. 
Orane,f,  448,  etc 

Of  the  fkults  in  the  execution  of  the  work  herewith  completed,  no  one 

can  be  so  acutely  sensible  as  mysell    The  most  noticeable  and  annoying 

of  these,  to  which  my  attention  has  been  called,  is  the  duplication  of  a  few 

cues  in  the  Sd  and  8d  Yolumes.    If  explanations  or  apologies  could  alter 

the  fad,  I  should  tender  them  Yery  f^ly ;  but  with  the  duplicated  cases 

ever  confronting  me,  the  best  I  can  do  is  to  express  my  regret  for  hsYing 

undertaken  a  work  without  a  knowledge  of  conditions  therein,  whether 

within  or  beyond  my  control,  which  could  render  such  an  unseemly  blunder 

possible.  
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DETBBMEKID  IN  THS 


COURT  OF  APPEALS 


or  THS 


STATE  OF  NEW  TORE, 


At  tito  September  Tenxit  A.  D.  1868* 


Gkosge  L.  Masvut,  Bespondent,  v.  Lb  Gsakd  Maxstjn^  ba 
Execator  of  the  Last  Will  and  Testament  of  Sarah  L.  ICar- 
Yin,  deoeaiied,  Appellant. 

Wills.   Pbacticb.   Affkal.    Ck)DB  of  Pbocedubb.   Monozr  fob  hbw 

TBIALb  JUDOMSRT  TJFOK  THB  TBSDIOT  OF  JI7RT  HI  THS  MATTKB  OF  A 
OOaTBSTEDWILL.  BUBDKN  OF  FBOOF.  FomiRGS  BT  JOKT.  VbBDICT 
OF  JTBT  COiraSOLIiniA  WCfK  THB  OOUBT. 

Tbe  quMtkniB  d«dded  in  this  ease  maj  be  stated  as  ibllows : 

1.  Ab  appeal  does  aot  lie  firom  a  dedaioii  of  the  Supreme  €k>iirt 
levt/mng  the  decree  of  a  sunogate  admitting  a  will  to  probate,  and 
awarding  an  isBUs  to  try  the  qiiestioiis  of  ftct  arising  in  the  case,  before 
ajsiy. 

a.  Bach  was  the  practice  prior  to  the  adoptioB  of  the  Code,  when  the 
appeal  frcnn  the  surrogate's  dedsion  was  to  the  drcidt  judge,  who,  if 
he  deemed  the  decision  of  the  surrogate  erroneous,  might,  hy  an  order, 
rerene  saeh  dedsion^  and  if  such  rsTerflal  was  foimded  npon  qnestions 
ntfadt  he  was  to  direct  a  fdgned  issue  to  be  made  up,  to  tiy  the  ques- 
tions in  controversy.  This  crder  was  not  subject  to  review  in  any 
tribunal. 

d.  Under  tl)e  Code  of  Procedure,  the  appeal  from  the  dedsion  of  the  sur- 
rogate is  to  the  Supreme  Court ;  but  there  is  no  change  in  the  rule  that 
the  order  of  xeveml  In  such  case,  when  founded  upon  questions  of  liEMSt, 

You  IV.        2 
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Head-note. 


is  not  subject  to  appeal ;  for,  fiist,  sach  determination  and  sending  of 
the  case  to  trial  on  the  issue,  is  not  a  final  determination  of  the  ques- 
tions involved;  and,  second,  the  authority  to  review,  on  appeal  from  the 
ultimate  and  final  judgment,  anj  intermediate  order  involving  the 
merits  and  necessarilj  affecting  the  judgment,  does  not  include  the  order 
in  question,  as  this  determines  nothing,  except  that  the  questions  of 
fact  shall  be  tried  bj  a  jury. 

2.  Where  the  Supreme  Court  has  reversed  the  decree  of  a  surrogate 
and  awarded  issues  for  trial,  which  trial  is  had  accordinglj,  it  would 
seem  that  a  motion  for  a  new  trial  is  not  properlj  brought  at  Special 
Term.  As  it  was  the  court  in  General  Term  that  ordered  the  issue, 
the  question  whether  a  new  trial  of  that  issue  shall  be  granted,  properly 
belongs  to  the  General  Term,  and  not  to  a  single  judge  at  Special 
Term.    Woodkuff,  J. 

i.  Where  the  application  for  a  new  trial  in  such  case  is  proper! j' 
brought,  in  so  far  as  it  is  based  upon  considerations  addressed  to  the 
discretion  of  the  court  or  its  favor,  as  for  surprise,  newlj  discovered 
evidence,  or  that  testimonj  upon  the  trial  could  be  proved  to  be  un- 
true,— and  noi  upon  alleged  errors  of  law,  the  decision  of  the  court 
therein  ciunot  be  reviewed  here. 

4.  Where  the  juiy,  upon  the  trial  of  an  issue,  ordered  bj  the  Supreme 
Ck)urt  in  the  matter  of  a  contested  will,  find  that  the  will  was  executed 
under  restraint,  the  onlj  judgment  which  the  court  can  render  upon 
such  verdict,  is  one  declaring  said  will  to  be  invalid,  and  requiring  the 
surrogate  to  annul  the  record  and  probate  thereof,  if  any  have  been 
made,  with  costs  to  the  contestant,  etc. ;  and  such  judgment  can  not  be 
set  aside  here,  where  no  violation  of  anj  rule  of  law  or  equity  upon 
the  trial  is  alleged,  unless  the  verdict  upon  which  it  was  founded  is  bo 
clearly  against  evidence,  or  without  evidence,  that  it  would  have  been 
the  dutj  of  the  court  below,  as  a  matter  of  law,  to  instruct  the.  jury  to 
find  otherwise. 

6.  It  is  not  suflcient  to  justify  a  reversal  of  a  judgment  bj  this  court, 
that  the  court,  sitting  as  jurors,  with  the  same  evidence  before  them,' 
would  have  reached  a  di^rent  conclusion,  or  rendered  a  different  verdict. 
Incidental  points  discussed  in  the  opinion  and  approved,  are : 

1.  That  where  the  competency  of  the  testator  to  make  a  will  is 
established,  the  burden  of  showing  that  the  will  was  obtained  by  undue 
influence  is  upon  the  party  making  the  allegation. 

2.  The  finding  that  the  testator  had  capacity  to  make  a  will  is  not 
inconsistent  with  the  finding  that  the  same  was  made  under  restraint 
or  undue  influence.  The  want  of  the  former  invalidates  the  execu- 
tion of  the  wUl,  with  no  further  disabilities  superadded.  The  latter 
assumes  the  testamentary  capacity  to  exist,  but  that  it  is  not  freely 
exercised :  two  essentially  distinct  grounds  for  impeaching  the  validity 
of  an  instrument. 

8.  The  claim  of  the  appellant  (executor,  and  supporter  of  the  will), 
that  the  verdict  of  the  jury  in  such  case  is  not  controlling,  and  that, 
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like  an  ordinary  feigned  issue  oat  of  chancery,  its  office  and  porpose  is 
to  assist  the  conscience  of  the  conrt,  which  may,  nevertheless,  on  th6 
coming  in  of  the  verdict,  look  into  the  evidence,  and  if  not  satisfied  with , 
the  finding,  order  a  new  trial,  or  may  disregard  the  verdict  and  proceed 
to  determination  of  the  case  according  to  the  judgment  of  the  court 
itself  upon  all  the  proofs^  —  is  not  well  taken,  and  the  statute  forbids 
this  court  to  so  regard  the  verdict. 
Besides  thesa  questions  determined  by  the  court,  there  are  lessons  to  be 
derived  from  the  case  and  Its  management,  of  practical  value  to  any  per^ 
son  who  may  have  occasion  to  make  a  will,  or  who  may  be  employed  as 
attorney  or  counsel  to  aid  or  advise  in  drawing,  contesting  or  sustaining 
one.    Among  these  are  the  following : 

1.  The  proverbial  **tUne  points*  are  not  more  advantageous  to  the 
defense  upon  a  question  of  title,  than  is  a  single  point,  well  taken,  to 
the  contestant  of  a  will.  Indeed,  the  latter  has  rather  the  advantage 
in  position,  over  the  former,  for,  with  the  "  nine  points  "  in  his  &vor; 
the  party  in  possession  may  be  ousted ;  but  with  a  single  point,  if  vital 
and  maintained,  the  contestant  must  prevail,  no  matter  how  many 
points  are  established  adversely  to  him. 

3.  The  effect  of  a  too  favorable  charge,  in  sometimes  opening  the 
door  to  exceptions  and  to  the  doubts  and  uncertainties  of  a  new  trial, 
has  doubtless  been  frequently  noted.  Something  analogous  to  this,  in 
its  teachings,  may  be  found  in  this  case,  which  may  serve  to  admonish 
testators  and  legatees,  that  the  surest  way  to  defeat  a  ptLrpose  or  desire 
to  disinherit  one  Or  more  of  several  heirs,  having  in  law  and  in  common 
justice  and  common  usage,  near  and  equal  claims  to  participate  in  the 
inheritance,  is  to  decree  total  and  absolute  disinherison  by  the  provisions 
of  a  will.  It  matters  little  what  may  be  the  justification  for  such  a 
course  in  the  testator's  own  mind,  it  must  be  such  as  can  be  made  palp* 
able  to  the  sense  and  sense  of  justice  of  disinterested  minds,  or  a  jurjf 
will  be  almost  certain  to  find,  in  the  extraordinary  fact  of  total  disin- 
herison itself,  the  evidence  of  defective  capacity  or  of  undue  influence. 

8w  The  contestant  of  a  will  should  be  strong  in /octo  for  the  jury.  The 
executor,  legatee,  and,  generally,  the  supporter,  of  a  will  needs  to  fortify 
himself  with  points  qf  law  for  the  court ;  neither,  of  course,  losing  sight 
of  any  incidental  advantages  which  the  facts  or  the  law  may  present 
in  his  favor. 

4.  The  futility  of  going  to  the  Court  of  Appeals,  as  to  a  jury,  upon  a 
question  of  &ct  alone,  is  exemplified  in  this  case. 

APPEAI.S  firom  judgment  of  the  Supreme  Court  in  General 
Term  of  the  eighth  district,  adjudging  the  instrument  pro- 
pounded bjr  the  appellant  as  a  will  of  Sarah  L.  Marvin,  de- 
ceased, invalid  and  of  no  effect,  and  requiring  the  surrogate  of 
Erie  county  to  annul  the  record  and  probate  thereof;  also,  from 
ia  order  afiirming  the  denial  of  the  appellant's  motion  for  a 
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new  trial  of  the  issae  awarded  to  try  the  questions  of  fact  teach- 
ing the  due  and  valid  execution  of  the  alleged  will ;  also,  from 
the  previons  order  of  the  Supreme  Court  reyersing  the  decree 
of  the  surrogate,  admitting  the  said  instrument  to  probate  as 
a  will  of  the  real  and  personal  estate  of  the  said  alleged  tes- 
tator, and  awarding  the  said  issue  to  try  the  questions  of  fact 
t^)on  which  the  Supreme  Court  differed  from  the  surrogate. 

In  January,  1864,  the  appellant  produced,  and  offered  for 
probate,  before  the  surrogate  of  Erie  county,  an  instrument 
purporting  to  be  the  last  will  and  testament  of  Sarah  L. 
Marvin.  The  respondent,  one  of  her  children,  appeared  and 
contested  such  probate,  upon  various  grounds,  and,  among 
others,  that  the  decedent  lacked  testamentary  capacity,  and 
that  the  instrument  was  procured  by  fraud  and  undue  influ- 
ence, and  does  not  express  the  intentions  of  the  decedent. 
Proofs  were  thereupon  taken,  and,  on  the  8th  of  March, 
1864,  the  surrogate  decreed,  that  the  instrument  was  duly 
executed,  and  is  genuine  and  valid ;  that  the  testatrix  was, 
in  all  respects,  competent  to  devise,  and  not  under  any  re- 
straint ;  and  that  the  said  instrument,  and  the  proofs,  etc., 
be  recorded,  and  the  instrument  be  admitted  to  probate,  and 
established  as  a  will  of  real  and  personal  estate,  and  that 
letters  testamentary  issue  to  the  said  Le  Grand  Marvin,  the 
executor  therein  named. 

From  this  decree,  the  contestant,  George  L.  Marvin,  ap- 
pealed to  the  Supreme  Court,  in  which,  at  a  General  Term, 
on  the  7th  of  September,  1865,  the  decree  of  the  surrogate 
was  reversed  on  questions  of  fact,  and  it  was  ordered,  that 
an  issue  be  made  up  to  try  the  questions  of  fact  arising  upon 
the  application  for  probate  to  be  tried  at  the  Circuit. 

Issues  were  accordingly  settled  and  tried  in  October,  1866. 
The  jury,  on  that  trial,  found,  the  subscription  of  the  instru- 
ment by  the  decedent  at  the  end  thereof,  in  the  presence  of  the 
subscribing  witnesses,  her  declaration  at  the  time,  that  it  was 
her  last  will  and  testament,  the  signing  by  the  witnesses  at  the 
request  of  the  decedent,  and  that  she  was  at  that  time  compo* 
tent  to  make  a  will  of  real  and  personal  estate,  but  that  she  was 
under  restraint  at  the  time  of  the  execution  of  the  said  will. 
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The  proponent  (the  alleged  executor)  made  a  motion,  at 
Special  Term  of  the  Supreme  Ooort,  for  a  new  trial,  upon 
the  alleged  grounds  of  surprise,  false  testimony  at  the  trial, 
newlj  discovered  eridence,  errors  of  the  judge  at  the  Circuit, 
verdict  against  evidence,  and  that  the  case  was  not  fully  con- 
sidered nor  £Edrly  tried ;  which  motion  was  denied  on  the  5th  of 
June,  1867,  and  the  proponent  appealed  to  the  Grenoral  Term. 

At  the  November  General  Term,  the  appeal  Urom  this 
order  of  the  Special  Term  was  ai^ed,  and  thereafter,  at  the 
February  Greneral  Term,  was  affirmed,  and,  at  the  same  term^ 
the  cause  was  brought  to  a  hearing  upon  the  verdict  thus 
rendered,  and  it  was  thereupon  adjudged,  that  the  said  instn^- 
ment  was  executed  by  the  said  Sarah  L.  Marvin,  under 
restraint,  and  that  the  same  was  and  is  invalid  and  of  no 
effect ;  and  the  surrogate  of  Erie  county  was,  by  the  judg- 
ment, required  to  annul  the  record  and  probate  thereof,  if 
any  have  been  made,  with  costs  to  the  contestant,  etc. ;  and 
direction  was  also  given,  that  the  decision  be  certified  to  the 
surrogate  as  the  final  determination  of  the  court. 

The  proponent,  Le  Orand  Marvin,  appealed  to  the  Court 
of  Appeals,  and,  by  the  notice  of  appeal,  states  that  he 
appeals  from  this  final  judgment,  and  also  firom  the  order 
affirming  the  denial  of  tiie  motion  for  a  new  trial,  and  also 
from  the  order  reversing  the  decree  of  the  surrogate  admit- 
ting the  will  to  probate ;  whidi  order  awarded  an  issue. 

Ze  Grand  Marviny  appellant,  in  person. 
ShermcM,  8.  Rogers^  for  the  respondent. 

WooD&UFF,  J.  The  argument  of  this  appeal  has  taken  a 
very  wide  range,  and  has,  I  think,  proceeded  to  some  extent 
upon  a  misapprehension  on  the  part  of  the  appellant.  His 
notice  of  appeal,  as  well  as  his  argument  here,  seeks  to  bring 
under  review  the  decision  of  the  Supreme  Court,  by  which 
the  decree  of  the  surrogate  was  reversed  and  an  issue  was 
awarded,  and  the  opinions  delivered  when  that  order  was 
made  have  been  the  subject  of  extended  review.  It  is  clear, 
that  we  have  no  jurisdiction  to  review  that  decision,  and, 
therefore,  were  it  to  our  minds  dear,  that,  upon  the  evidence 
presented  to  the  surrogate,  we  should  have  concurred  with 
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him  in  his  oonclusions  of  fact,  we  could  not  reverse  a  decision 
of  the  Supreme  C!ourt  based  upon  a  different  estimate  of 
the  credibility,  force  and  effect  of  the  evidence. 

Had  that  reversal  been  based  upon  a  question  of  law,  and 
been  final  in  its  effect  upon  the  question  of  probate,  it  would 
have  been  the  subject  of  review  by  this  court.  But  it  deter-  . 
mined  nothing  finally  respecting  the  application  to  the  sur- 
rogate for  probate,  or  the  questions  of  law  of  fact  involved 
therein.  It  simply  determined,  that,  upon  the  evidence,  the 
Supreme  C!ourt  had  reached  a  different  conclusion  of  fact 
from  the  surrogate,  and,  upon  this  difference,  the  statute 
peremptorily  requires  that  the  questions  of  fact  arising  upon 
the  application  for  probate  shall  be  submitted  to  a  jury. 
There  is  no  discretion,  and  the  order  is  not  subject  to  review. 
Prior  to  1847,  the  appeal  from  the  surrogate  in  such  a  case 
was  to  the  circuit  judge,  and  the  legislature  deemed  it  wise 
to  direct,  in  effect,  that,  if  the  circuit  judge  upon  the  evi- 
dence differed  from  the  surrogate  on  the  questions  of  fact, 
those  questions  of  fact  should  be  tried  by  a  jury.  (2  B.  S.  66, 
§  57.)  The  act  of  1847  (see  Laws  of  1847,  ch.  280,  §  17), 
by  which  the  jurisdiction  to  hear  such  an  appeal  was  trans-  , 
ferred  from  circuit  judges  to  the  Supremo  Oourt,  did  not 
change  the  character  of  the  order  to  be  there  made,  or  its 
effect. 

By  the  provisions  of  the  statute,  "  If  it  appear  to  the  cir- 
cuit judge,  that  the  decision  of  the  surrogate  was  erroneous, 
he  may,  by  order,  reverse  such  decision ;  and  if  such  reversal 
be  founded  upon  a  question  of  fact,  shall  direct  a  feigned 
issue  to  be  made  up  to  try  the  questions  arising  upon  the 
application  to  prove  such  will."  This  order  is  the  necessary 
result  of  a  difference  of  opinion  between  the  circuit  judge 
and  the  surrogate  upon  the  questions  of  fact  in  controversy, 
and  is  not  subject  to  review  in  any  tribunal. 

The  provisions  of  the  statute  regulating  appeals  from  sur- 
rogates' courts  (2  R.  S.  608,  et  seq.)  are  equally  peremptory 
(§  98) :  "  If  the  circuit  judge  shall  reverse  the  decision  of  the 
surrogate  upon  a  question  of  fact,  an  issue  ahaU  be  made  up, 
tried,  and  determined,  as  prescribed  "  in  the  title  of  the  stat- 
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^tea  above  referred  to.  And  no  provision  is  made  for  a 
review  in  such  case;  and,  obviously,  because  nothing  ia 
-finally  determined  thereby,  bat  only  that  a  trial  of  the 
questions  shall  be  had  by  a  jury. 

And  that  no  review  was  intended,  is  quite  apparent,  when 
it  is  observed,  that,  by  the  one  hundredth  section  imme- 
diately following,  to  wit:  ^^  An  appeal  to  the  Court  of  Chan- 
oery  may  be  entered  from  the  decision  of  the  circuit  judge, 
upon  such  appeal  from  the  surrogate,  when  no  feigned  issue 
shall  have  been  awarded  for  the  trial  of  any  question  of  fact,'' 
which  imports,  by  implication,  that  the  order  of  reversal 
upon  questions  of  fact  and  award,  such  issue  is  not  the  sub- 
ject of  appeal.  Where  the  decision  of  the  surrogate  was 
reversed  upon  a  question  of  law,  and  where  it  was  affirmed, 
the  order  of  the  circuit  judge  might  be  reviewed  on  appeal, 
and  the  final  decision  of  the  Court  of  Chancery  might  be 
reviewed  in  the  Court  for  the  Correction  of  Errors. 

We  have,  therefore,  on  this  appeal,  no  jurisdiction  to 
inquire,  whether,  upon  the  evidence  taken  at  the  hearing 
before  the  surrogate,  his  conclusions  of  fact  were,  or  were 
not,  according  to  our  estimate  of  the  just  weight  or  pre- 
p<»iderance  of  the  evidence,  or  whether  the  inferences'of  the 
Supreme  Court  better  accord  with  the  conclusions  we  should 
form,  if  that  evidence  was  properly  before  us.  That  evi« 
deuce,  we  think,  is  not  properly  before  us  for  consideration. 
When,  upon  that  evidence,  the  two  tribunals  differed,  the 
statute  prescribed  a  new  inquiry  before  a  jury.  That,  and 
that  only,  so  far  as  the  controverted  questions  of  fact  are 
oonoemed,  is  the  sole  basis  of  all  subsequent  adjudication 
touching  the  propriety  of  admitting  the  will  to  probate. 

The  Code  of  Procedure  has  made  no  change  in  the  rule 
on  this  subject.  First,  such  a  determination  and  sending 
the  case  to  trial  on  the  issue,  is  not  a  final  determination  of 
the  questions  involved  ;  and,  second,  the  authority  to  review 
on  appeal  from  the  ultimate  and  final  judgment  any  inter- 
mediate order  involving  the  merits  and  necessarily  affecting 
the  judgment,  does  not  include  the  order  in  question.  As 
already  observed,  the  order  in  question  determines  nothing. 
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except  that  the  questioiiB  of  fact  shall  be  tried  bj  a  juiy. 
An  example  may  be  supposed,  for  illustration,  which  will 
ahow  that  this  is  clear.  Suppose  the  evidence  taken  before 
the  surrogate  is  conflicting  upon  the  question,  whether  an 
alleged  testator  signed  the  will  or  it  be  a  forgery,  but  the 
preponderance  seems  to  the  surrogate  to  be  in  favor  of  the 
genuineness  of  the  subscription,  and  he  so  decides;  on 
the  appeal  to  the  Supreme  Oourt,  the  opposite  conclusion 
seems,  to  that  tribunal,  best  supported  by  tiie  evidence,  and 
the  decree  of  the  surrogate  is,  on  that  ground,  reversed,  and 
an  issuie  to  try  the  question  is  made  and  sent  to  the  Circuit 
TIpon  the  trial  there,  the  contestants  establish  the  forgery  by 
the  most  convincing  testimony,  and  the  jury  so  find,  and  a 
final  judgment  disallowing  the  will  and  annulling  the  pre- 
vious probate  follows*  It  could  not  be  for  a  moment  insisted, 
that,  on  appeal  from  the  final  judgment,  it  was  open  to  the 
appellant  to  argue  the  first  appeal,  or  that  this  court  had  any 
jurisdiction  to  inquire  whether,  upon  the  evidence  before 
the  surrogate,  he  was  justified  in  admitting  the  will  to  pro- 
bate, and  on  such  inquiry  reverse  the  subsequent  proceed- 
ings, and  so  establish  an  instrument  as  a  will  which  was 
found  on  the  trial,  and  upon  full  and  convincing  evidence,  to 
be  a  forgery,  (See  TiObot  v.  Talbot,  23  N,  T.  17.) 

The  inquiry  before  us,  therefore,  appertains  solely  to  the 
proceedings  which  followed  the  order  for  the  trial  of  the 
issue  and  the  judgment  of  the  Supreme  Court  pronounced 
upon  the  verdict  of  the  jury.  For,  in  this  case,  no  question 
of  law  has  been  decided  adversely  to  the  appellant,  except 
the  principal  question  arising  upon  the  verdict  of  the  jury, 
wherein  they  find  that  decedent  was  under  restraint  when 
she  executed  the  instrument  which  is  offered  for  probate  as 
her  will.  It  has  not  been  insisted  that  any  ruling  of  the 
judge  at  the  trial  of  the  issues,  in  receiving  or  rejecting 
testimony,  was  erroneous. 

Again,  it  is  not,  as  we  understand,  claimed,  certainly  it 
cannot  be  successfully  claimed,  that  if  the  verdict  of  the  jury, 
finding  that  the  instrument  was  executed  under  restraint,  is 
to  stand,  the  judgment  is  erroneous. 
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The  case  of  the  appeOant,  therefore,  can,  at  meet,  preeent 
two  qneetionB :  Ib  there  ground  for  reverBal  in  the  refosal  of 
the  oonrt  below  to  grant  a  new  trial  of  theiflsnee!  or^second, 
-was  the  final  judgment  whidi  the  Supreme  Conrt  pro- 
Bonnoed,  npon  die  coming  in  of  the  verdict,  XfToneons  ? 

I  greatly  donbt  the  regolarity  of  the  motion  which  was 
made  by  the  appellant  for  a  new  trial  at  the  Special  Term 
of  the  Supreme  Court,  and  the  power  of  a  single  judge  sit- 
ting at  Special  Term  to  grant  such  new  trial,  if  he  had 
deemed  the  case  a  proper  one  for,  such  an  order.  The  appeal 
fiom  the  surrogate  was,  according  to  the  settled  practice  in 
sudi  caseQ,  brought  to  a  hearing  in  the  General  Term,  and  it 
is  at  least  doubtfdl  whether  there  is  any  jurisdiction  of  such 
appeals  in  the  court  at  Special  Term.  ( WcMs  y.  Aiheriy  4 
How.  Pr.  440 ;  Wever  v.  M€M^viny  14  Barb.  877.)  The  court 
in  General  Term  ordered  the  issue,  and,  in  my  judgment,  the 
question  whether  or  not  a  new  trial  of  that  issue  should  be 
granted,  belonged  to  the  General  Term,  and  not  to  a  single 
judge  at  Special  Term.  It  is  true,  that  the  statute  gave  to 
the  Supreme  Court,  and  not  to  the  circuit  judge  by  whom 
the  appeal  was  heard,  the  power  to  grant  a  new  triaL  That 
power  was  exercised  in  General  Term  under  our  former  sjS" 
tem,  in  force  when  the  statute  was  enacted,  and  it  is  far  from 
dear  that  any  other  practice  is  now  permissible. 

But,  be  this  as  it  may,  I  am  of  opinion,  that,  so  far  forth 
as  the  application  for  a  n^w  trial  was  based,  not  upon  alleged 
errors  in  law,  but  upon  considerations  addressed  to  the  dis- 
cretion of  the  court  or  its  favor,  their  decision  thereon  can- 
not be  reviewed  here.  If  no  mle  of  law  or  principle  of 
equity  has  been  violated  to  the  prejudice  of  the  appellant, 
I  find  no  warrant  for  involving  the  appellate  jurisdiction  of 
this  court  for  a  Review  of  a  motion  for  a  new  trial  upon 
newly  discovered  evidence  or  surprise,  or,  still  less,  upon  the 
ground  that  the  appellant,  by  cumulative  evidence,  could 
show  that  testimony  given  on  the  trial  was  untrue.  Indeed, 
we  do  not  understand  that  the  appellant  insists  otherwise,  in 
this  court.  And  he  has  not  called  our  attention  to  any 
errors  committed  by  the  judge  before  whom,  at  the  Circuit, 
Vol*  IV.       8 


18  Mabyin  t;.  Mabyin.  [Sept, 

Opinion  of  the  Courts  per  Woodbtjtf,  J. 

the  iflsaes  were  tried,  nor  to  any  warrant  for  the  suggestion 
that  the  case  was  not  fuHj  considered  nor  fairly  tried,  except 
so  far  as  that  may  be  included  in  his  more  general  claim, 
that  the  verdict  is  a  wrong  verdict ;  that  the  court  below 
ought  so  to  have  regarded  it,  and  that  this  court  ought  now, 
on  appeal,  to  reverse  the  judgment  of  the  Supreme  Court 
which  was  based  thereon,  because  such  verdict  was  not  war- 
ranted. 

We  are,  therefore,  brought  to  the  narrow  questions  whether 
this  court  can  reverse  this  judgment,  on  the  ground  that  the 
verdict  of  the  jury  on  the  trial  of  the  issue  directed  by  the 
statute,  was  not  warranted  by  the  evidence.  And  if  we 
have  any  jurisdiction  to  do  so  in  any  case,  then,  whether 
this  case  is  so  manifestly  erroneous,  that,  within  the  settled 
rules  governing  the  exercise  of  such  a  power,  we  may  do  so 
here. 

To  give  the  proper  answer  to  these  questions,  a  further 
reference  to  the  statute  is  necessary. 

By  section  68  of  title  1,  of  chapter  6,  part  2,  it  is  declared 
that  such  issue  shall  be  made  up  and  tried  in  the  same  man- 
ner as  issues  awarded  by  the  Court  of  Chancery.  But  a  new 
trial  of  such  issue  may  be  granted  by  the  Supreme  Court  in 
the  same  manner  as  if  it  had  been  formed  in  a  suit  originally 
commenced  in  such  court,  by  section  59.  The  final  deter- 
mination of  such  issue  shall  be  conclusive  as  to  the  facts 
therein  controverted  in  respect  to  the  wills  of  personal  estate 
only,  upon  the  parties  to  the  proceedings,  and  by  section  60. 
If  such  determination  be  against  the  validity  of  such  will, 
etc.,  *  *  *  the  surrogate  shall  annul  and  revoke  the 
record  or  probate  thereof,  if  any  shall  have  been  made. 

These  provisions  leave  no  room  for  doubt  of  the  effect  of 
the  verdict  in  this  case,  so  long  as  it  remains  operative.  In 
my  judgment  it  must,  by  the  necessary  interpretation  of  the 
statute,  stand,  unless  there  were  such  errors  in  law  commit- 
ted on  the  trial,  or  it  was  so  dearly  against  evidence  that  it 
was  the  duly  of  the  Supreme  Court,  sitting  as  a  court  of  law 
to  have  it  set  aside ;  for,  be  it  remembered,  that  the  Supreme 
Court,  as  those  spoken  of,  was  a  court  of  law  only,  and  the 
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"  suit  originally  commenced  in  ench  court/'  referred  to  in  the 
statute,  mnst  haye.been  an  action  at  law. 

The  proceeding  is  a  Btatate  proceeding,  and  although  the 
Supreme  CTourt  acted  in  the  matter  of  hearing  the  original 
^rpeal  in  the  place  of  the  circuit  judge,  their  jurisdiction 
is,  bj  the  statute,  a  jurisdiction  at  law,  and  not  in  equity. 

A  doubt  has  been  expressed  whether,  since  the  powers  of 
the  Court  of  Chancery  have  been  conferred  upon  the 
Supreme  Court,  the  jurisdiction  which  was  here  exercised 
under  the  statute  has  not  been  made  as  broad  as  if  the  mat- 
to*  had  been  before  the  court  by  biU  in  equity,  and  the  issue 
had  been  awarded  as  in  other  equity  cases. 

I  think  the  nature  of  this  appeal,  and  the  proceedings 
under  it,  have  in  no  wise  been  changed  by  an  enlargement 
of  the  jurisdiction  of  the  court.  The  statute  stiU  furnishes 
the  guide  to  the  proceeding,  and  its  meaning  is  not  affected 
by  the  circumstance  that  for  other  purposes  an  enlarged  juris- 
diction has  been  conferred  upon  the  court.  (See  Tyler  v. 
Gardiner,  35  K  T.  596.) 

Upon  what  ground,  then,  can  this  court  say,  that  the  judg- 
ment is  erroneous  which  was  based  upon  the  verdict  finding 
that  this  will  was  executed  under  restraint  t 
Upon  such  a  verdict  there  could  be  no  other  judgment. 
Upon  what  ground  can  this  court  say  that  the  verdict 
ought  to  have  been  set  aside  t 

Our  attention  has  not  been  called  to  any  admission  or 
rejection  in  violation  of  any  rule  of  law  or  equity  on  the 
trial  of  that  issue. 

It  is  a  decision  of  an  issue,  which  the  l^islature  deemed 
it  peculiarly  proper  to  submit  to  a  jury,  where  a  difference 
arose  between  two  judicial  ofScers  respecting  the  facts  under 
examination. 

Unless  it  is  so  dearly  against  evidence,  or  without  evidence 
to  support  it,  that  it  would  have  been  the  duty  of  the  court, 
as  matter  of  law,  to  instruct  the  jury  to  find  the  contrary,  I 
do  not  perceive  that  this  court  can  interfere  with  the  judg- 
ment which  necessarily  followed,  if  the  verdict  was  a  true 
verdict. 
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The  evidence  of  restraint  appears  to  me  slight,  and  were  I 
sitting  as  a  juror,  and  called  npon  to  pronounce  npon  the 
evidence  after  perusing  it  in  the  printed  case,  I  greatly  donbt 
that  I  conld  say  that  the  will  of  the  decedent  was  executed 
under  restraint,  or  was  proved  to  be  executed  by  her  by 
undue  influence. 

But  we  cannot  say,  that  there  was  no  evidence  tending  to 
that  condusion,  nor  can  we  lose  sight  of  the  fact,  that  there 
was  conflict  and  contradiction  in  the  testimony,  and  that  the 
jurors  having  the  witnesses  before  them,  are  presumptively 
better  able  to  judge  what  weight  should  be  given  to  their 
testimony  tlian  those  who  merely  read  the  language  in  which 
such  testimony  is  given. 

The  appellant  is  clearly  right  in  his  claim,  that  when  the 
competency  of  the  decedent  to  make  a  will  is  established,  as 
it  was  in  this  case,  and  found  by  the  jury,  the  burden  of  show- 
ing that  the  will  was  obtained  by  undue  influence,  is  upon 
the  party  who  makes  the  allegation. 

But  his  claim,  that  the  finding  of  the  jury  that  the  dece- 
dent had  capacity  to  make  a  will  is  incorrect,  with  a  finding 
that  it  was  executed  under  restraint,  the  restraint  in  question 
being  such  as  results  from  undue  influence,  confounds  two 
things  entirely  distinct  as  grounds  for  impeaching  the  execu- 
tion of  an  instrument.  The  latter  proceeds  upon  the  assump- 
tion that  testamentary  capacity  exists,  but  that  it  is  not  sup- 
posed to  be  freely  exercised.  The  former  invalidates  the  exe- 
cution, though  no  influence  or  restraint  is  superadded.  The 
decision  of  the  Supreme  Oourt  directing  probate  of  the  will 
of  Mrs.  Gardiner,  was  reversed,  on  the  ground  that  it  was 
procured  by  undue  influence,  although  her  testamentary 
capacity  is  declared  undoubted.  (Tyler  v.  GardtneTy  35  N. 
T.  680.) 

A  review  of  all  the  evidence  given  on  the  trial  will  not  be 
necessary,  nor,  in  the  view  which  I  feel  compelled  to  take  of 
our  proper  duty  in  reviewing  the  judgment,  would  it  be 
profltable;  for,  as  already  suggested,  although  we  might  con- 
clude that  sitting  as  jurors  we  should  not  have  found  the 
same  verdict,  that  is  not  sufficient  to  warrant  a  reversal. 
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Where  one  tribunal  had  fonnd  the  will  dnlj  executed, 
another  had  differed  in  its  condnaion,  the  mandate  of  the 
statute  in  such  caae  haying  enbrnitted  the  question  to  a  jury 
for  determination,  and  a  verdict  having  been  rendered,  it 
would  be  an  extraordinary  exercise  of  judicial  authority,  if 
we  were  to  reverBe  the  judgment  which  such  verdict  rendered 
necessary,  on  the  mere  ground  that  we,  as  jurors,  would  have 
rendered  a  different  verdict  upon  the  evidence.  Ko  case  has 
been  cited  to  us,  and  we  have  found  none,  in  which  the  ver- 
dict of  the  jury,  rendered  under  the  statute  in  question,  has 
been  disregarded,  or  held  otherwise  than  conclusive,  if  there 
was  no  error  committed  on  the  trial,  and  upon  the  whole 
case  the  verdict  appeared  the  conclusion  of  a  fair  and  impar- 
tial jury. 

It  is  claimed  that  the  verdict  is  not  controlling,  and  that 
like  an  ordinary  feigned  issue  out  of  chancery,  its  office  and 
purpose  is  to  assist  the  conscience  of  the  court,  which  may, 
nevertheless,  on  the  coming  in  of  the  verdict,  look  into  the 
evidence,  and  if  not  satisfied  with  the  finding,  may  order  a 
new  trial,  or  may  disregard  the  verdict  and  proceed  to  a 
determination  of  the  case,  according  to  the  judgment  of  the 
court  itself  upon  aU  the  proofi. 

I  apprehend  that  this  is  an  erroneous  view  of  the  effect  of 
the  verdict  in  this  proceeding,  and  that  the  statute  forbids 
our  so  regarding  the  verdict. 

True,  their  opinions  delivered  in  this  court  in  Sohendk  v. 
Dart  (22  N.  Y.  422),  and  Ola^pp  v.  FvUerton  (35  id.  196), 
describe  the  jurisdiction  of  the  Supreme  Court  on  appeals 
from  surrogates,  as  a  jurisdiction  in  equity,  and  the  hearing 
as  in  the  nature  of  a  rehearing  in  equity.  That  is,  no  doubt, 
true  of  those  appeals  which  come  to  that  court  as  a  jurisdio* 
tion  supplanting  that  of  the  Oourt  of  Ohancery ;  but  neither 
those  cases,  nor  in  my  judgment  any  sound  interpretation  of 
the  statute  would  warrant  the  Supreme  Court,  in  a  proceed- 
ing like  the  present,  in  disregarding  the  verdict  and  proceed- 
ing to  a  decree  in  conflict  therewith,  nor  can  we^  as  an  appel- 
late court,  do  so  when  the  court  below  had  no  such  power. 

Unless,  then,  we  can  say,  that  the  circumstanees  of  this 
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case  made  it  the  duly  of  the  Supreme  Oonrt  to  order  a  new 
trial,  we  have  no  altematiye  but  to  affirm  the  judgment. 

The  decedent,  at  the  time  of  the  execution  of  the  instru- 
ment in  question,  was  upward  of  eighty  years  of  age.  She 
had  two  children,  both  past  middle  life,  one  (the  contestant) 
having  a  family  of  five  children,  the  other,  the  appellant, 
bemg  childless.  By  the  instrument  in  question,  she  wholly 
disinherits  the  former,  and  bestows  her  very  considerable 
estate  upon  the  latter,  the  small  legacies  given  to  others 
being  so  subject  to  his  interest  and  control  as  to  be  hardly 
deemed  exceptions. 

Now,  it  is  quite  true,  that  a  person  is,  under  our  law,  at 
full  liberty  to  dispose  of  his  estate  to  such  persons  as  he  sees 
fit ;  living  or  dying,  he  is  not  prohibited  indulging,  in  this 
regard,  his  passions,  his  prejudices  or  his  caprices,  and  his 
will  is  not  to  be  thwarted  or  disregarded  by  the  judgment 
of  any  tribunal,  whether  of  law  or  equity,  because  his  dis- 
positions are  by  them  deemed  unreasonable  or  prompted  by 
passion,  prejudice  or  other  unworthy  motive.  But  the  ex- 
traordinary act  of  a  mother  in  disinheriting  a  child  with 
whom  she  had  been  upon  terms  of  Mnd  and  affectionate 
intercourse  and  matured  confidence  for  fifty  years,  and  until 
the  circumstances  arose  which  brought  her  into  exclusive, 
intimate  and  constant  intercourse  with  the  favored  brother, 
and  into  circumstances  furnishing  the  opportunity  to  exert 
the  infiuence  which  is  alleged  to  have  produced  the  will  in 
question,  is  so  marked,  so  at  variance  with  the  ordinary  coii- 
duct  of  a  parent,  so  hostile  to  the  impulses  of  the  maternal 
heart,  as  of  itself  to  suggest  the  inquiry,  what  produced  such 
a  result  ?  On  the  trial  of  the  issue  in  this  cause,  the  nature 
of  the  dispositions  made  may  be  considered  by  the  jury  in 
aid  of  the  inquiry,  was  the  wiU  the  fi:ee  expression  of  the 
mind  of  the  decedent } 

Again,  the  testimony  given  on  behalf  of  the  appellant  to 
explain  or  account  for  such  a  disposition  of  the  estate  of  the 
decedent  shows,  that  the  act  of  disinheriting  was  attended 
with  manifestations  of  bitterness,  indicating  an  entire  alien- 
ation from  all  feeling  of  maternal  regard,  and,  according  to 
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Lis  own  account  thereof,  this  was  in  some  manner  produced 
dnring  the  last  two  years  of  her  life,  and  while  she  resided 
with  him,  and  with  a  person  who  was,  whether  with  or  with- 
out canse,  manifestlj  nn&iendly  to  the  contestant. 

It  was  certainly  competent  for  the  jmy  to  consider  this 
fact,  and  inquire,  whether,  according  to  the  ordinary  history 
of  maternal  life,  it  was  probable,  that  a  mother,  after  half  a 
century  of  affectionate  intercourse  with  her  son,  would  go  to 
her  grave,  and  make  her  earthly  preparation  therefor,  in*  the 
indulgence  of  such  feelings  toward  him,  if  they  were  not 
stimulated  by  the  persistent  suggestions  of  those  by  whom 
she  was  constantly  attended. 

Again,  there  was  evidence,  that,  at  about  the  time  of  the 
execution  of  the  will  in  her  last  illness,  there  was  a  reluct- 
ance to  permit  the  contestant,  her  son,  to  have  any  private 
interview  with  his  mother.  This  evidence,  though  not  very 
full,  because  it  does  not  appear  that  such  an  interview  was 
sought  on  more  than  two  occasions,  was  pertinent,  and  would 
probably  bear  npon  the  question  in  issue.  There  was  some 
evidence,  also,  that  intercourse  with  his  children,  her  grand- 
children, was  prevented.  The  inference  would  not  be  unrea- 
sonable, that  there  was  a  purpose  to  prevent,  if  possible,  the 
awaking  of  those  feelings  of  tenderness  usually  strong  and 
influential  in  the  mind  of  a  grandparent,  which  might  pre- 
vent so  unrelenting  and  bitter  an  exclusign  of  them  and 
their  father  from  the  inheritance. 

There  was  evidence  warranting  a  finding  of  both  motive 
and  opportunity  to  employ  the  influence  which  is  alleged. 
The  appellant  is  made  almost  sole  beneficiary ;  the  decedent 
redded  with  him  during  the  last  two  years  of  her  life,  unat- 
tended by  any  person  who  had  a  regard  for  the  relatives  of 
the  deceased,  or  who  had  a  motive  to  guardjier  last  days 
from  the  approach  of  such  an  infiuence ;  on  ^e  contrary,  her 
chief  attendant  was  a  person  who  had  been  the  cause  of  the 
contestant's  declining  to  vieit  at  that  house;  whether  her 
preeence  there  did  or  did  not  justify  the  contestant  in  this, 
there  is  evidence  that  the  result  was  ill  will  toward  him,  and 
some  evidence  of  a  threat  looking  to  revenge. 
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There  is  eyidencei  that  alleged  caiifleB  of  offenBe,  or  at  least 
one  such  cause,  was  dwelt  upon  by  the  appellant  and  such  at- 
tendant in  the  hearing  of  the  decedent,  and  that  so  frequently, 
that  the  attending  physician  declares  it,  in  language  quite 
ezpressire  of  its  reiteration  in  her  ears,  "  the  whole  burden 
of  their  song."  It  was  not  unreasonable  in  the  jury  to  infer, 
that  if  an  influence  tending  to  provoke  the  decedent  into  a 
condition  of  mind  favorable  to  the  accomplishment  of  a  pur- 
pose to  effect  the  disinherison  of  her  son  was  plied  ^^so  fre- 
quently," that  the  attending  physician  ^^  hardly  remembered 
any  thing  else"  that  they  said,  similar  influences  were 
probably  at  work  when  no  person  was  present  to  hear.  And 
the  circumstance,  that  the  fact  itself  was  of  slight  importance, 
easily  susceptible  of  an  explanation  quite  consistent  with  due 
respect  to  his  aged  mother,  and  especially  the  fact,  that  no 
complaint  of  it  appears  to  have  ever  been  made  by  her  to 
the  offending  son,  might  naturally  suggest,  that  other  influ- 
ence than  the  promptings  of  natural  affection,  or  the  dictates 
of  parental  regard,  were  operating  npon  her  mind. 

Again,  the  will  was  drawn  in  his  own  favor  by  the  appel- 
lant himself,  a  circumstance  often  characterized  by  the  courts 
in  England  and  this  country,  and  by  recent  cases  in  this 
State,  as  exposing  the  will  to  suspicion  of  being  procured  by 
his  influence,  or  of  those  who  were  at  work  with  him  to  pro- 
mote the  result. 

To  these  add  the  fact,  that  only  two  years  before,  and 
shortly  before  she  went  to  reside  with  the  appellant,  she  had 
made  a  will  in  which  she  divided  her  property,  or  the  tranquil 
enjoyment  of  it,  equally  between  her  two  sons.  The  jury 
may  have  thought,  that  no  subsequent  occurrence  alleged  by 
the  appellant,  was  a  sufficient  or  even  probable  reason  for  so 
sudden  and  violent  a  departure  from  a  purpose  which  had 
matured  during  the  childhood,  youth  and  manhood  of  her 
children,  and  was  so  accordant  with  the  usual  and  natural 
impulses  governing  such  dispositions  by  a  parent. 

These  circumstances  taken  together  are  so  like  many  of 
the  facts  in  the  case  of  Tyler  v.  Oardiner  (35  K  Y.  559), 
and  Delqfidd  v.  Parish  (25  id.  88),  that  the  opinions  in 
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thofie  cases  and  the  authorities  there  cited  might  be  largely 
quoted  from  in  support  of  the  finding  of  the  jury  here ;  but 
it  is  not  on  the  ground  that  this  court,  notwithstanding  the 
countervailing  testimony,  would  have  rendered  such  a  ver- 
dict, that  I  place  my  conclusion  that  we  cannot  reverse  the 
iudgment,  but  that  the  verdict  is  not  so  against  evidence  or 
without  evidence  that  we  can  say  it  was  erroneous  to  proceed 
thereupon  and  pronounce  judgment. 

The  appellant  gave  evidence  in  explanation  of  the  proofs 
above  adverted  to,  and,  in  some  particulars,  in  contradiction 
thereof.  It  is  impossible  to  say,  that  the  conduct  of  the  con- 
testant was  not  liable-  to  animadversion,  and  well  suited  to 
awaken  the  displeasure  of  his  mother,  as  well  as  furnish  the 
opportunity  to  the  appellant  and  the  attending  nurse  to 
stimulate  and  increase  that  displeasure  for  the  accomplish- 
ment of  an  unworthy  purpose  if  they  desired.  The  testi- 
mony given  by  the  appellant  himself  contains  a  full  explana- 
tion of  the  manner  in  which  the  will  was  prepared,  and  fur- 
nishes an  entire  exoneration  of  himself  from  the  imputation 
of  having  promoted  the  dishonor  of  his  brother.  He  also 
suggests  a  reason  why,  in  his  judgment  at  least,  it  was  not 
unreasonable  that  his  mother  should  give  to  him  the  principal 
share,  at  least,  of  her  estate,  viz.,  that  at  a  time  when  his 
own  pecuniary  embarrassments  made  it  necessary  or  expedient 
that  his  real  estate  should  be  brought  to  a  forced  sale,  his 
mother  became  the  purchaser  at  a  very  small  cost,  and  that 
the  property  so  purdiased  constituted  the  chief  part  of  what 
she  had  to  dispose  of  by  will.  I  do  not  understand  him  as 
wishing  to  be  understood  that  the  title  was  acquired  by  her 
by  a  devise  or  scheme  by  which  she  was  to  obtain  the  legal 
title  for  a  sum  much  less  than  the  actual  value,  and  hold  it 
upon  a  secret  trust  for  his  benefit ;  and  if  in  truth  the  pur- 
chase by  her  was  in  good  faith  for  the  then  value  of  the 
property,  there  would  seem  no  very  dear  reason  why  he, 
more  than  his  brother,  should  receive  the  profits  resulting 
from  its  increase  in  value.  But  this  explanation  was  a  proper 
csne  for  the  consideration  of  the  jury.  It  is,  however,  prudent 
to  observe  that  no  such  idea  appears  to  have  been  present  to 
You  IV.       4 
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the  mind  of  the  deoeased  or  of  the  appellant  himself,  when 
the  will  of  1861  was  drawn  and  execated. 

Other  explanations  were  given  and  testimony  tending 
to  show,  that  the  pnrpose  to  exclnde  the  contestant  was 
formed  some  months  before  the  will  was  made,  and  if  upon 
all  this  proof  the  jury  had  concladed  that  the  deceased,  in 
making  the  will,  acted  nnder  the  influence  of  real  or  sup- 
poeed  provocation,  in  the  indulgence  of  passion,  or  nnder  the 
influence  of  a  perverted  and  groundless  idea  that  the  fifth 
commandment  required  her  to  punish  the  misconduct 
of  her  son  by  excluding  him  from  any  portion  of  her 
estate  (which  the  testimony  shows  was  not  unfrequently 
suggested  in  the  family),  but  that  she  nevertheless  acted 
freely  and  in  the  expression  of  her  own  deliberate  purpose, 
without  fraud  or  imdue  influence  from  others,  the  verdict 
would  not  have  been  liable  to  impeachment  for  want  of  evi- 
dence to  sustain  it ;  and,  however  unreasonable  or  even  unjust 
the  wiU  may  be,  it  would  stand  as  her  will  and  be  operative 
because  it  was  her  wilL 

The  case  was  one  in  which  intelligent  minds,  free  from 
prejudice  or  partiality,  seeking  only  after  the  truth,  might 
reasonably  differ  in  their  conclusions  upon  the  fact  in  ques- 
tion.   In  such  case  the  verdict  must  be  held  conclusive. 

The  judgment  appealed  from  must  therefore  be  affirmed. 

All  concur  with  Woodeutp,  J.,  except  Huirr,  Oh.  J.,  who 
was  for  reversal,  and  Gboveb,  J.,  not  voting. 

Judgment  affirmed. 
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Eliza  C.  L.  Fkeebobn  et  al.j  Bespondents,  v.  John  W. 

WxQKERy  Appellant. 

Comrrsucnov  or  thb  tebicb  ot  a  will.    Gbeatioh  bt  dbtiss  of  a  lifb 

EBTATBy  "WITH  GSRBBili  AKD  "BSKBJflClAIi  FOWlfiH  TO  DSVISB.     CORDI- 
TIOHB  OF  A  PBBFBCT  TITLB  TO  BBAL  B8TATB.     BfBGIFIO  FEBFOBJCAKGIL 

Though  thlB  ma  an  action  to  compel  a  spedfio  peifoimanoe  of  oontzact, 
the  questions  arising  relate  wholly  to  a  oonstmction  of  the  proTisions  of 
a  will,  ont  of  which  the  title  to  the  property,  which  was  the  subject  of 
contract,  issued.  These  questions  arise  out  of  the  following  conditions 
of  iSui: 

J.  O.  bequeathed  all  his  real  and  personal  estate  to  his  wife,  K.  C.  0.,  and 
his  daughter,  8.  A.  O.  EL,  to  each  the  equal  one-half  part  thereof,  share 
and  share  alike,  subject  to  the  following  restrictions  or  limitations,  to 
wit :  that  his  wife,  at  any  time  after  his  decease,  might  make  such  tes- 
tamentary disporition  of  the  property  and  estate  given  her  as  should  seem 
just  and  proper;  but.  In  the  event  of  her  death  Intestate,  and  without 
issue,  she  should  be  deemed  to  have  held  the  same  for  and  during  her 
life  only,  and  not  absolutely  or  in  fee — and  in  that  case,  whaterer  should 
remain  of  the  same  property  and  estate  was  bequeathed  to  his  said 
daughter,  8.  A.  O.  E. ;  and  in  case  of  the  death  of  the  daughter  without 
issue  and  intestate,  she  should  be  deemed  to  have  held  the  same  for  and 
during  her  life  only,  and  not  in  fee  or  absolutely — and  in  that  case, 
whateyer  should  remain  of  the  same  property  and  estate  was  bequeathed 
tohiswiib. 

The  plaintLflb  (devisees  under  this  will)  contracted  with  defendant  to  convey, 
and  he  to  purchase,  certain  premises  which  were  a  part  of  the  property 
devised  as  above.  At  the  time  designated  for  the  execution  of  the  con- 
veyance, the  plaintifb  tendered  a  fall  covenant  warranty  deed  of  the 
premises,  properly  executed  and  acknowledged,  which  the  defendant 
refused  to  accept,  alleging  that  plaintifBi'  title  was  not  good,  and  hence 
4he  deed  did  not  convey  such  a  title  as  he  had  contracted  for. 

In  this  action  to  enforce  specific  performance  against  the  defendant,  the  only 
question  presented  is,  whether  the  plaintifb  (devisees  under  the  said  wUl) 
eould  convey  to  the  defendant  an  absolute  and  perfect  title  In  fee  to  these 
ptemises^  thus  devised  to  them  under  the  provisions  above  cited,  as  it 
most  be  conceded,  that  the  purchaser  cannot  be  compelled  to  accept  a 
doubtfiil  title.  This  question,  however,  is  affected  and  determined  by 
the  precedent  question  as  to  the  character  of  the  estate  created  by  the 
devise,  and  upon  this  point  the  opinions  present,  respectively,  the  views 
following,  to  wit : 

Massos,  J.,  finds  the  case  at  bar  scarcely  distinguishable  from  that  of  Ee^ 
mer  and  fB{f$y,  Shoemaker  (JSH  Wend.  187);  and,  from  the  analogy  between 
them,  draws  the  conclusion,  that  the  devise  carries  BXidbtohaeuwjtuaykd 
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fu  to  each  of  the  plalntiflfa.  This  oonduBlon,  however,  ia  expressed  with 
diffidenoe,  and  appears  not  to  have  had  the  sanction  of  the  court.  But 
he  alsb  finds  in  the  plaintifb  power  to  conyey  a  perfect  estate  in  fee  upon 
other  grounds  more  folly  set  forth  in  the  opinion  of  Woodbuvf,  J.,  and 
having  the  concurrence  of  the  oouit. 
WooDBUFF,  J.,  while  dissenting  i^xnn  the  construction  of  Mason,  J.,  which 
finds  the  creation  of  an  absolute  fee  to  each  of  the  devisees  in  the  above 
devise,  finds  in  the  plaintifb  power  to  convey  a  perfect  title  to  the  prem- 
ises in  question,  upon  the  following  grounds : 

1.  The  deed  tendered  would  invest  the  defendant  with  all  the  estate 
and  interest  which  is  vested  in  the  plaintiA  by  the  devise,  and  bar  the 
plaiutiift,  and  all  claiming  through  them  as  heirs«Maw,  from  asserting 
title  to  the  premises. 

2.  The  death  of  either  devisee,  leaving  issue,  could  not  impair  the 
title  of  the  defendant,  for,  in  such  case,  the  qualification  in  the  second 
item  of  the  will  would  not  become  operative  as  a  limitation  of  the  first 
clause,  and  the  devisee  would  then  be  deemed  to  have  taken  in  fee,  and 
her  conveyance  in  fee  would  have  full  operation.  That  is»  in  such  case, 
the  event  upon  which  the  devise  created  a  life  estate  only,  not  happen- 
ing, the  first  dause  of  the  will,  creating  an  estate  in  fee,  being  no 
longer  limited,  would  be  left  to  operate. 

8.  If  the  first  taker  should  die  without  issue,  the  title  of  the  defend- 
ant could  not  be  impaired  by  that  contingency,  for  then  the  estate 
would  go  to  the  remaining  devisee.  But  tliis  interest  of  the  other 
devisee,  under  the  will,  is  an  expectant  future  estate :  it  is  a  contingent 
renudnder  over  to  her,  which  remainder,  under  our  statute  (1  B.  S.  725, 
§  85),  passes  by  her  deed,  and  by  uniting  with  that  of  the  first  taker— 
in  the  deed  tendered— she  and  her  heirs  are  forever  condnded. 

4.  The  power  of  testamentaiy  disposition  conferred  by  the  will  upon 
the  devisees,  in  the  light  of  sections  81,  82, 88  and  84  of  1st  Revised 
Statutes,  is  to  be  construed  as  an  absolute  power  of  disposition,  through 
the  exerdse  of  which  by  the  devisees  (plaintiffl),  the  purchaser  would 
take  an  absolute  title  iji  fee. 
The  essential  prindple  involved  and  determined  may  be  summed  up  and 

stated  in  the  following  propodlion  : 
A  devise  of  an  estate  for  Hfe,  coupled  with  a  general  and  beneficial  power 
of  testamentary  dispodUon,  confers  an  absolute  power  of  disposition  in 
reiq)ect  to  the  rights  of  creditors  and  purchasers,  whereby  a  conveyance 
by  the  devisees  under  such  will,  of  an  estate  in  fee  in  the  premises  so 
devised,  vests  in  the  purchaser  a  good  and  valid  title  to  the  premises  so 
conveyed. 
Inddental  point  brought  to  view  in  the  opinion : 

The  expression  in  the  will,  "  whatever  may  then  remain  of  the  same  prop- 
erty and  estate,"  is  not  to  be  understood  as  in  itself  conferring  upon  eadi 
devisee,  respectively,  an  estate  in  fee,  which  he  may  alienate  at  pleasure, 
but  is  to  be  construed  as  a  paraphrase  of  the  term,  "remainder  over  to, 
etc,"  that  is,  the  whole  &e  to  go  over  after  the  expiration  of  the  particu- 
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lar  eetete  therdn  created.  It  ia  not  what  may  lemain  after  the  deviaee 
has  parted  with  aaj  portion  of  the  eatate  at  hia  pleaaue,  but  the  remain* 
der  not  dispoaed  of  by  the  deviae  itiell  Wooheow,  J. 

This  Biiit  waa  brought  to  enforce  the  specific  performance 
of «  contract  to  pnrchase  real  estate.  On  the  18th  daj  of 
September,  1866,  the  plaintifb  entered  into  into  an  agree- 
ment  in  writing  with  the  defendant,  whereby  they  agreed  to 
convey  to  him,  for  the  enm  of  $11,000,  a  certain  hotel  prem- 
ises, at  Tiyoli,  in  the  town  of  Be^hook,  Dntchess  county. 
The  contract  required  the  defendant  to  pay  $8,000  on  the  Ist 
day  of  May,  1866,  and  at  that  time  to  execute  a  bond  and 
mortgage  upon  the  premises  for  the  balance  of  the  purchase 
money,  $8^000,  payable  in  eight  annual  installments,  with 
interest ;  and  on  the  payment  of  the  said  $8,000,  the  plaintifb 
were  to  execute  a  de^  of  the  premises  to  the  defendant,  upon 
the  defendant's  executing  the  said  bond  and  mortgage.  The 
plaintifib  were  to  execute  a  proper  deed  of  oonyeyance  for 
the  conreying  and  assuring  to  him  the  fee  simple  of  the  said 
premises;  free  from  all  incumbrances.  On  the  first  day  of 
ICay,  1866,  plaJntifln  tendered  to  the  defendant  a  full  ooye- 
nant  wanranty  deed  of  the  said  premises,  properly  executed 
and  acknowledged,  and  demanded  the  performance  of  the 
said  contra^  on  the  part  of  the  defendant  The  defendant 
reused  to  receiye  it,  claiming  and  insisting  that  the  plaintiff' 
title  was  not  good,  and  that  the  deed  did  not  give  him  such 
a  title  as  the  contract  called  for.  The  following  facts  are 
undisputed  in  the  case :  t^at  James  Outwater,  who  was  the 
owner  of  the  premises,  on  the  19th  day  of  January,  1860, 
made,  in  due  form  of  law,  his  last  will  and  testament,  and 
which  had  been  duly  admitted  to  probate  as  a  will  of  real 
estate,  by  the  surrogate  of  Dutchess  county ;  by  which  said 
win  he  devised  the  premises  with  other  property  to  the  plaint- 
i£5s,  in  the  manner  following,  and  in  the  words  following : 

"  First,  I  give,  devise  and  bequeath  all  my  real  and  per- 
sonal property  and  estate,  of  every  nature  and  kind,  to  my 
dearly  beloved  wife,  Eliza  0.  Outwater,  and  to  my  beloved 
daughter,  Sarah  Augusta  Outwater  Eade,  the  equal  one  half 
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part  thereof  share  and  ahare  alike,  subject  only  to  the  restric- 
tiana  and  provisionB,  in  the  second  xtan  of  this  my  will, 
stated  and  contained.  And  I  do  hereby  declare,  that  the 
devise  and  bequest  herein  contained,  of  one  half  of  my  real 
and  personal  property  and  estate  to  my  wife  Eliza  0.,  is  in 
lien  of  her  dower,  and  is  to  be  accepted  and  received  by  her 
in  lien  thereof,  to  the  end  that  the  remaining  half  part 
thereof,  devised  and  bequeathed  to  my  daughter,  Sarah 
Augusta,  be  discharged  from  all  lien  or  daim,  for  or  on 
account  of  such  dower. 

"  Second,  my  wife,  at  any  time  after  my  decease,  may  make 
such  testamentary  disposition  of  my  property  and  estate 
hereinbefore  given  to  her,  as  shall  seem  to  her  to  be  just  and 
proper;  but  in  case  of  h^  death  intestate  and  without  issue, 
then  she  shall  be  deemed  to  have  held  the  same  in  trust,  for 
and  during  her  life  only,  and  not  absolutely  or  in  fee — in 
which  case,  I  give,  devise  and  bequeath  whateff>eT  may  remam 
of  the  same  property  and  estate,  to  my  daughter,  Sarah 
Augusta ;  and  in  case  of  the  death  of  my  said  daughter, 
without  issue  and  intestate,  she  shall  be  deemed  to  have  held 
the  property  and  estate,  hereinafter  given  to  her,  in  trust,  for 
and  during  her  life  only,  and  not  in  fee  or  dbsdhxtehf — in 
which  case,  I  give,  devise  and  bequeal^  V)haiteioer  may  ihen 
remain  of  the  same  jproperty  and  estate,  to  my  wife." 

Upon  these  facts,  the  judge  at  Special  Term  held  and  deci- 
ded, that  the  plaintiff's  title  was  good,  and  that  the  deed  which 
the  plaintiffs  offered  the  defendant,  would  pass  a  good  and 
unencumbered  title  to  the  defendUmt,  and  gave  a  judgment 
against  the  defendant  enforcing  a  specific  performance  of  the 
said  contract  The  defendant  appealed  from  said  judgment 
to  the  Oeneral  Term,  where  the  same  was  affirmed,  and  then 
defendant  appealed  therefrom  to  this  court. 

John  Oand  and  Samuel  Samd,  for  the  appellant 

tT".  TF.  Eheff^or,  for  the  respondents. 

WooDBUFF,  J.  I  cannot  yield  my  assent  to  the  argument 
that  (apart  from  the  legal  effect  of  the  power  of  testamentary 
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dispoeition),  each  deyisee  was  invested  with  the  power  to 
dispose  of  the  entire  fee  in  her  lifetime^  in  her  share  devised 
for  her  benefit  That  view  of  the  snbject  is  sought  to  be 
inferred  from  the  will  ^^  because  the  limitation  over  embraced 
odIj  such  part  of  the  property  as  shall  remain  xmdisposed  of 
at  the  death  of  the  devisee  who  shall  first  did."  This  is  a 
partial  and  disjointed  presentation  of  the  terms  of  the  will, 
and  is  made  the  ground  of  inference  that  a  power  to  dispose 
of  the  estate  in  the  life-time  of  the  devisee  was  intended  by 
the  testator.  That  is  to  say,  a  gift  or  limitation  over  of 
^'  whatever  may  then  remain  of  the  same  property  and  estate  " 
implies  that  the  first  taker  may  dispose  of  a  part,  or  even  the 
whole  of  it* 

This  lays  entirely  out  of  view  the  preceding  language, 
which  in  my  judgment  ^itirely  forbids  such  implication* 
FirBt,  the  testator  gives  all  his  estate  to  his  wife  and 
daughter,  each  the  one  half  thereof  share  and  share  alike. 
If  he  had  stopped  here,  our  statute,  which  renders  the  use  of 
the  habendum  to  heirs,  ete.,  unnecessary  to  the  creation  of  a 
fee  by  devise,  would  operate,  and  the  devisees  would  have 
taken  real  estate  in  fee  simple.  But  that  statute  does  not 
operate  where  the  intmt  to  pass  a  less  estate  or  interest 
appears  by  express  terms,  or  be  necessarily  implied  in  the 
terms  of  the  grant  (1 B.  S.  748.)  Having  used  words  which 
at  the  common  law  are  apt  to  create  a  life  estate  only,  but 
which  under  the  statute  might  create  a  fee,  the  testator 
proceeds  to  limit  or  restrain  the  operation  of  these  terms,  by 
declaring  the  devisee  to  be  ^^  subject  only  to  the  restrictions 
and  provisions  in  the  second  item"  of  his  ^^  will  stated  and 
contained." 

That  item  declares  that  his  wife  may  make  such  testa- 
mentary disposition  of  the  property  so  given  to  her  as  shall 
seem  to  be  just  and  proper ;  but,  in  case  of  her  death,  intes- 
tate and  without  issue,  ^^  then  she  shall  be  deemed  to  have 
held  the  same  in  trvst  for  and  during  her  life  only,  and  not 
absolutely  or  in  fee." 

If o  words  could  more  distinctly  satisfy  the  statute,  or  show 
more  clearly  that  in  the  event  of  her  dying  intestate  without 
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issue,  the  interest  devised  by  the  first  olaiiBe  of  the  will  shall 
be  only  a  life  estate. 

Donbiless,  the  terms  *^m  trwf^  have  no  legal  signifi- 
cance. There  was  no  tmst  except  for  herself,  and  the  convey- 
ance to  A,  in  tmst  for  himself  for  life,  would  certainly 
give  him  no  greater  interest  than  a  life  estate. 

This  express  language  is  even  more  pointed  and  precise 
as  to  the  share  of  his  daughter :  In  case  of  her  death  intestate 
and  without  issue,  *^  she  shall  be  deemed  to  have  held  the 
property  <md  estate  haremc^fter  [guery^  hereinbefore  t],  given 
to  her  in  tmst,  for  and  during  her  life  only,  and  not  m  fee 
absolutely.*' 

This  very  clear  and  distinct  language  is  not  noticed  in  the 
opinion  below.  It  relates  to  the  whole  estate  and  property 
given  by  the  first  clause  in  the  will,  and  in  the  event  con- 
templated, declares  that  it  shall  be  deemed  a  life  estate  only. 

Now  it  matters  not,  that  whether  the  will  devised  a  fee  or 
only  a  life  estate  could  not  be  determined  during  the  life  of 
the  iirst  taker — ^the  condition  is  just  as  definite  and  precise 
as  if  any  other  condition  or  contingency  had  been  mentioned ; 
e.  g.y  suppose  the  second  item  had  read,  '^  if  A  B  shall  return 
from  Bome  during  the  life  of  my  said  daughter,  then  she 
shall  be  deemed  to  have  held  the  property  and  estate  given 
to  her  herein,-  for  and  during  her  life  only,  and  not  in  fee  or 
absolutely.''  A  dear  intent,  that,  in  the  event  contemplated, 
the  dau'ghter  should  take  a  Ufe  estate  only,  is  thus  in  terms 
expressed,  and  ^^  in  which  case  I  give,  devise  and  bequeath 
whatever  may  then  remain  of  the  same  property  and  estate, 
to  my  wife."  This  is  supposed  to  imply  power  of  disposi- 
tion  in  the  life  tenant 

1.  Such  an  implication  nullifies  the  declared  intent  that 
she  shall  take  ^^  for  and  during  her  life  only,  and  not  in  fee 
or  absolutely"— and  it  is  made  the  very  ground  for  holding 
that  she  did  take  a  fee. 

2.  This  clause  is  a  paraphrase  of  the  term  ^^remainder  to 
my  wife,"  a  legal  phrase  entirely  understood,  and  importing 
that  the  whole  fee,  after  the  expiration  of  the  particular 
estate,  is  to  go  over. 
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It  is  not  ^^  whatever  may  remain  nndiBpoBed  of  by  my 
said  daughter/'  or  equivalent  words,  which  might  involve 
some  probability  that  the  testator  supposed  he  had  given  her 
such  an  interest  or  power  that  she  might  dispose  of  some 
part  of  the  property — ^bnt  it  is  whatever  may  remain  of  the 
same  property  and  estate,  i.  e.j  the  remainder  tiierein  not 
above  disposed  o£ 

3.  The  possible  inference  from  that  language  is  not  suffi- 
cient to  overcome  the  distinct  and  positive  declaration,  that 
she  shall  be  deemed  to  have  held  the  property  for  and  during 
her  life  only. 

I  feel  therefore  constrained  to  reject  the  construction  which 
would  infer  from  the  terms  of  the  will  above  referred  to 
(irrespective  of  the  power  of  testamentary  disposition),  the 
creation  of  a  life  estate  with  an  absolute  power  of  disposi* 
tion  by  the  life  tenant,  in  his  life  time,  which  even  before 
the  statute  was  deemed  equivalent  to  a  fee,  and  which  would, 
of  course,  make  the  title  of  a  purchaser  absolute. 

Such  a  construction  would  enable  either  of  the  life  tenants 
to  convey  her  own  share  absolutely,  and  as  effectually  without 
fiB  with,  the  consent  of  the  other  or  the  contingent  remainder 
man,  and  is,  I  think,  at  war  with  the  plainly  expressed 
intention  of  the  testator. 

But  it  does  not  necessarily  follow  from  these  views,  that 
the  plaintifis  cannot  convey,  and  did  not  tender  to  the 
defendant  a  good  title,  or  at  all  events  a  title  which  neither 
iihe  plaintiffs,  nor  their  heirs-at-law,  nor  the  heirs-at-law  of 
the  testator  could  afterward  impeach. 

This,  in  my  judgment,  depends  upon  other  considerations 
than  those  above  adverted  to. 

1.  It  should  be  remembered  that  the  deed  of  the  plaintiff, 
which  was  offered,  containing  full  covenants  and  warranty  of 
title,  will  not  only  invest  the  defendant  with  all  the  estate 
and  interest  which  is  invested  in  the  plaintiffs,  or  which  they 
can  convey,  but  by  estoppel  will  bar  the  plaintiff,  and  all 
who  shall  claim  through  them  as  heirs-at-law,  from  asserting 
any  title  to  the  premises. 
8.  If  the  devisee  of  either  half  of  the  premises  shall  die 
Vot  IV.         5 
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leaving  issae,  then  the  second  item  of  the  will  has  no  opera- 
tion as  a  qualification  of  the  first  clause,  and  of  coarse  the 
devisee  will  be  deemed  to  have  taken  a  fee,  and  her  con- 
veyance in  fee  will  have  foU  operation.  The  devise  wonld 
not  operate  as  an  estate  for  life  in  the  first  takar,  with  a 
limitation  over  to  such  issue,  as  purchasers,  by  force  of  the 
devise.  But  rather  the  event  upon  which  the  estate  was  to 
be  deemed  a  life  estate  only,  not  happening,  the  first  clause 
of  the  will  would  be  left  to  operate  as  a  devise  in  fee. 

3.  If  the  first  taker  dies  without  issue,  then  the  estate 
would  go  over  to  the  other  devisee  (unless  the  provision  in 
regard  to  the  power  of  testamentary  disposition,  prevents). 
Under  our  Bevised  Statutes  (voL  1,  p.  722,  art  1,  title  2, 
ch.  1)  such  other  devisee  takes  under  the  will,  not  a  mere 
possibility,  but  an  expectant  future  estate,  depending  on  the 
ccmtingency  of  the  death  of  the  other  without  issue,  intestate. 

The  term,  ^^  without  issue,"  in  the  will,  does  not  mean  an 
indefinite  fidlure  of  issue,  but  on  well  settled  principles,  as 
well  as  by  our  statute,  a  failure  of  issue  living  at  the  death 
of  the  first  taker.  The  event  upon  which  the  remainder 
would  rest  in  possession  is  uncertain,  it  may  never  happen — 
but  if  it  should  happen  at  any  moment,  the  other  devisee 
would  take  eo  mstrntiy  and  the  remainder  would  vest  in 
possession. 

Such  a  remainder  passes  by  her  deed  (1 B.  S.  725,  §  85),  and 
in  this  view,  therefore,  by  uniting  with  the  first  taker  in  the 
deed  tendered,  she  and  her  heirs  are  forever  concluded. 

4.  What  is  the  effect  of  the  power  of  testamentary  disposi- 
tion contained  in  the  will  ?  and  does  the  conveyance  by  the 
deed  tendered,  prevent  its  exercise,  or  defeat  any  disposition 
made  by  the  donee  of  the  power  % 

If  the  existence  of  the  power  operates  by  force  of  our 
statute  to  make  the  estate  of  the  devisee  herself,  a  fee,  as  is 
argued,  then,  of  course,  her  conveyance  invests  the  grantee 
with  a  fee,  and  no  subsequent  act  of  the  grantor  can 
defeat  it. 

By  section  84  of  1  Bevised  Statutes,  title,  "  Of  Powers" 
(p.  738),  where  a  general  and  beneficial  power  to  devise  the 
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mheritance  shall  be  giyen  to  a  tenant  for  life  *  *  ench 
tenant  shall  be  deemed  to  poesesB  an  absolute  power  of  dis- 
position^  within  the  meaning  and  subject  to  the  provisions 
of  the  three  last  preceding  sections. 

This  power  is  both  general  and  beneficial. 

It  is,  therefore,  an  absolute  power  of  disposition  within 
section  81,  which  says  that  where  such  power  of  disposition 
is  given  to  the  owner  of  a  particular  estate  for  life,  or  years, 
such  estate  shall  be  changed  into  a  fee,  absolute  in  respect  to 
the  rights  of  creditors  and  purchasers,  but  subject  to  any 
future  estates  limited  thereon  in  case  the  power  should  not 
be  executed,  or  the  lands  should  not  be  sold  for  the  satisfac- 
tion of  debts. 

Here  the  power  is  given  to  the  owner  of  a  particular  estate 
for  life,  and  there  was  a  remainder  limited  upon  the  estate* 
for  life  in  a  certain  specified  contingency.  If  no  sale  was^ 
made,  and  either  devisee  died  without  issue,  and  without 
executing  the  power,  the  remainder  was  limited  to  the  other.. 

What  is  the  import  of  this  last  named  section)  Does  it 
mean  to  declare  that  in  respect  to  creditors  and  purchasers 
the  estate  shall  be  changed  into  an  absolute  fee,  and  there- 
fore if  levied  on  by  creditors,  or  conveyed  to  any  purchaser, 
they  shall  take  an  absolute  fee  ?  or  does  it  mean,  that,  though 
deemed  an  i^bsolute  fee  as  to  creditors  and  purchasers,  it 
shall  nevertheless  remain  subject  to  be  diverted  by  the  limi* 
tation  over,  in  case  the  power  to  devise  shall  not  be  executed, 
or  the  land  be  not  sold  for  debts  ? 

If  the  former,  then  a  conveyance  extinguishes  the  power 
as  respects  the  rights  of  a  pur^aser,  and  destroys  the  limita* 
tion. 

If  the  latter,  it  would  operate  simply  and  only  as  a  con* 
veyance  of  the  life  estate,  because  the  estate  would  still  be 
subject  to  the  execution  of  the  power  to  devise,  and  the 
limitation,  even  in  default  thereof,  would  still  take  effect. 
This  makes  the  statute  work  no  change,  except  in  case  the 
property  should  be  taken  for  debts. 

It  means,  that,  although  the  power  is,  by  the  will,  a  power 
to  devise  onl^,  it  shall  be  construed  to  be  an  absolute  power 
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of  dispoBition,  and  the  estate  shall  be  deemed  an  absolute 
fee  as  to  purchasers  and  creditorsi  and  a  purchaser  will 
therefore  take  title. 

But  if  the  power  ({.  e.^  the  absolute  power  of  disposition), 
be  not  executed,  and  the  land  be  not  sold  for  the  satisfaction 
of  debts,  it  shall  remain  subject  to  the  limitation  over  which 
may  then  take  effect 

The  two  following  sectiond  are,  I  think,  in  harmony  with 
this  view.  If  I  am  correct  in  this,  the  defendant  will  obtain, 
by  the  deed  tendered,  a  safe  and  secure  title. 

The  judgment  should  be  affirmed. 

Masok,  J.  The  rule  in  equity  requires  the  vendor,  when 
he  seeks  a  specific  performance  against  the  purchaser,  to  be 
able  to  make  a  dear  title,  for  courts  of  equity  will  not  com- 
pel a  purchaser  to  take  a  doubtful  title. 

If,  therefore,  the  plaintiffi'  title,  which  they  offered  the 
defendant,  is  doubtful,  the  judgment  of  the  Supreme  Court 
ought  not  to  have  compelled  the  defendant  to  take  it,  and 
the  judgment  must  be  reyersed.  This  question  of  title 
depends  upon  the  construction  to  be  put  upon  this  devise  to 
the  plainti£b,  in  the  will  of  James  Outwater,  above  stated. 
If  this  devise  carries  an  ajhohde^  unqualified  fee  to  each  of 
these  plaintiffi,  then  there  can  be  no  question  in  regard  to 
the  title.  I  am  inclined  to  think,  although  it  is  expressed 
with  hesitancy,  that  sudi  is  the  construction  which  the  law 
requires  us  to  put  upon  this  will.  The  primary  devise  is  to 
each  of  these  plaintifffl  ^^ihe  equal  one-half  part  of  all  the 
testator's  real  estate,  subject  only  to  a  limitation  over  to  the 
fiurvivor  of  them,  of  such  part  of  the  same  property  and 
estate  as  may  remain  at  the  death  of  the  devisee  who  shall 
first  die,  and  even  this  remainder  is  not  carried  over  to  the 
survivor,  if  the  first  taker  shall  die  leaving  issue.  The 
apparent  intent  of  the  testator  was  to  give  to  each  of  these 
devisees  an  equal  half  of  all  his  property  real  and  personal, 
with  the  simple  restriction  imposed,  that  whatever  shall 
remain  in  the  hands  of  the  devisee  who  shall  first  die  with- 
out issue,  shall  go  over  to  the  survivor — that  is,  what  should 
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remam  of  the  same  property  at  the  death  of  the  devisee  first 
dying.  The  case  of  Sdmer  and  Wife  v.  Shoemaker  (22 
Wend.  187)  is  scarcely  distingmshable  from  the  ease  at  bar, 
where  the  subsequent  clause  in  the  will  giving  a  limitation 
over  in  favor  of  another,  as  to  so  much  of  the  property  given 
to  the  first  devisee  as  may  remain  at  the  decease  of  the  first 
taker,  was  inop^ative  to  carry  any  thing  over,  and  the  first 
devisee  took  a  fee  simple  absolute  in  the  real  estate.  This 
construction  is  expressed  with  great  doubt,  and  I  need  not 
regard  it  as  very  important  whether  this  view  be  sustained 
or  not,  for,  during  the  life-time  of  both  these  devisees,  each  of 
them  holds  the  fee  of  one-half  of  this  real  estate,  with  the 
expectancy  of  a  future  estate  in  fee,  in  the  other's  half.  These 
limitations  of  the  expectant  estates  being  limited  to  the  two 
'devisees,  and  the  survivorship  necessarily  giving  to  the  one 
or  other  the  whole  estate,  and  as  expectant  estates  are  trans- 
ferable under  our  statutes  the  same  as  any  other  estate,  it 
follows  that  the  deed  of  the  two  devisees  must  convey  all 
their  right,  title  and  interest,  present  and  expectant;  and 
consequently,  a  good  title  was  offered  to  the  defendant,  in 
the  fnll  covenant  deed  of  the  plaintiffs.  This  must  be  so,  if 
these  devisees  simply  took  a  life  estate  with  a  general  and 
beneficial  power  to  devise  the  inheritance ;  for  in  such  a  case 
the  tenant  for  life  possesses  an  absolute  power  of  disposition 
under  our  statute.  (1  E.  S.  733,  §§  81,  82,  88,  84.)  And,  as 
r^ards  a  purchaser,  his  estate  shall  be  deemed  turned  into 
a  fee,  and  his  conveyance,  to  pass  a  good  titie  to  the  pur- 
chaser. (1  E.  S.  725,  §  85;  723,  §§  9,  10,  12;  Nichol 
V.  If.  T.  &  Erie  JR.  E.  Ch.^  2  Kern.  188;  Lcmrence  v.  Bay- 
ard, 7  Paige,  76 ;  LesUe  v.  Ma/rehaU^  81  Barb.  664.) 

The  judgment  must  be  affirmed. 

The  majority  of  the  court  expressed  no  opinion  upon  the 
first  ground  stated  in  this  opinion,  some  expressing  opinions 
against  its  accuracy. 

Judgment  affirmed. 
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Thb  Peoplb  ea>  rd.  John  Gbousb  et  al.^  Appellaiits,  v. 
Gbobgb  W.  Oowles,  Oonnty  Jndgo,  etc.^  Eespondent. 

PKACnCB.  TTA-nniAa  OOBFUS  ;  JXTBISDICTIOV  OF  THB  JtrDGB  IK  FBOCBEDmOfl 
UPON  A  WBIT  OV.     No  FOWBB  TO  BBKAUD  THB   FBIfiOinCB  OOHDITIOK- 

ALLT.    Jail  ubbbtibs.    Shbbiff. 

The  facto  in  this  case,  and  ita  moie  appropriate  title,  will  be  found  in  the 
dieaenting  opinion  of  Glebeb,  J.  (p.  53,  post,) 

The  single  point  determined  by  the  court  la,  that, — 

Where  a  person,  committed  to  jail  nnder  anj  pxoeeas,  is  brought,  npon  a 
writ  of  Tuibeat  eorptu,  before  a  jndge,  who,  after  an  examination,  ovders 
and  adjudges,  "  that  the  prisoner  is  not  entitled  to  a  discharge,"  it  is  hJa 
duty  to  remand  the  prisoner  to  the  cnstodj,  or  place  him  nnder  the  re- 
straint, from  which  he  was  taken ;  and  he  has  no  authority  to  declare 
that  he  is  entitled  to  the  liberties  of  the  jail,  nor  has  he  power  to  remand 
conditionally,  thus,  "that  he  be  remanded,  eta,  nnless  he  giye  good 
and  sufficient  bail,  to  be  approved  by  the  sheriff,  for  the  liberties  of  the 
jail." 

Such  an  order  is  wholly  without  the  jurisdictioii  of  the  judge  in  such  a 
proceeding,  and  consequently  is  inoperative,  and  would  neither  bind  the 
sheriff  to  admit  to  the  Uberties,  nor  protect  him  from  liability  for  an 
escape,  if  he  should,  by  virtue  of  it,  admit  the  prisoner  to  the  liberties. 

Such  order,  being  without  warrant  of  law,  should  be  reversed,  regardless 
of  the  ulterior  question,  as  to  whether  the  prisoner  was  or  was  not,  under 
the  preceirt  of  commitment,  entitled  to  the  liberties  of  the  jail. 

Both  affirmative  and  dissenting  o^dnions  agree  in  maintaining,  that  a  pris- 
oner, committed  upon  a  precept  issued  for  the  disobedience  of  an  order 
for  the  payment  of  a  sum  of  money,  is  entitled  to  the  liberties  of  the 
jail ;  but  this  view  appears  not  to  have  been  concurred  In  by  the  court. 

Whether  the  prisoner,  being  a  female,  was  exempt  from  arrest  and  impris- 
onment In  an  action  founded  upon  a  contract,  though  considered  in  the 
pointo  of  counsel,  was  not  before  the  eourt  on  this  appeal,  hence  no  deter* 
mination  of  that  question  was  had. 

PraUj  MUoheU  db  Broumy  for  the  appellants. 

I.  The  joBtice  and  legality  of  the  order,  directmg  the  pay- 
ment of  the  judgment,  could  not  be  inquired  into  before  the 
county  judge,  and  is  not  open  for  discussion  here. 

1.  Those  matters  were  properly  before  the  judge  who 
granted  the  order,  and  having  been  decided  by  him  cannot 
be  inquired  into  collaterally.  The  only  remedy  is  by  appeal. 
(33  How.  337 ;  Spaldmg  v.  People,  7  Hill,  301.) 


1858.]  Thx  Pkopia  t^.  CowiJifi.  89 

AjtgvBhBtkt  0f  GoqiibqL 

2.  The  partj  did  appeal  to  the  Oeneral  Term,  and  the 
order  upon  solemn  aigmnent  was  affirmed. 

3.  These  decisions  dispose  of  all  objections  to  the  juris- 
diction of  the  judge  to  hear  and  determine  the  matter  and  all 
other  objections  to  the  order. 

4.  It  disposes  of  all  questions  in  regard  to  the  validity 
of  the  order,  whether  the  points  or  objections  were  taken  or 
not. 

n.  A  married  woman,  like  any  other  person,  is  liable  to 
pDnishment,  as  for  a  contempt,  for  disobeying  an  order  of  the 
court 

1.  She  may  be  attached  for  disobeying  a  subposna,  for 
refusing  to  testify,  or  for  disobeying  any  other  valid  order  of 
the  court  or  judge. 

2.  To  hold  that  she  cannot  be  imprisoned  for  refusing  to 
obey  an  order  to  pay  money  or  apply  other  property  in  dis- 
charge of  judgments  against  her,  would  enable  her  in  all 
cases  by  converting  her  tangible  property  into  cash  or  choses 
in  action,  to  put  her  creditors  at  defiance. 

3.  The  provisions  of  the  statute  that  no  female  shall  be 
imprisoned  on  any  process  in  any  civil  action  founded  upon 
contract,  does  not  apply  to  process  as  for  contempt. 

(a.)  The  process  of  attachment  for  contempt  is  not  deemed 
process  in  a  civil  action.  It  is  in  the  nature  of  original  pro- 
cess to  punish  for  disobeying  the  order  of  .the  court. 

Qf.)  When  the  disobedience  affects  the  interests  of  parties, 
the  coiut  may  use  its  power  to  punish,  to  recompense  the 
party  for  the  injury  sustained.  (2  B.  S.  634,  535,  538,  §  21 ; 
Pecple  V.  ireoiMj  1  HiU,  155.) 

(fi.)  It  is  not  process  in  an  action  upon  contract.  It  is 
process  to  punish  for  disobeying  a  vaUd  order. 

m.  The  defendant  in  the  process  was  not  entitled  to  the 
jail  liberties. 

L  The  commitment  in  this  case  was  for  disobeying  the 
order  of  Judge  Moboan,  directing  her  to  pay  the  judgment 
and  interest,  with  the  costs  of  the  proceedings. 

(«.)  This  appears  in  the  precept  for  commitment. 

(&•)  It  also  appeara  in  the  case,  that  the  debtor  had  money 
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in  her  pofisesdon  sufficient  to  pay  the  amount  ordered  to  be 
paid. 

2.  The  statute  preBcribee  that  all  persons  committed  to 
any  jail,  upon  process  for  contempt  except  on  attachments 
for  the  non-payment  of  costs,  shall  be  actually  confined  and 
detained  within  such  jail  until  they  shall  be  discharged  by 
due  course  of  law,  and  are  not  entitled  to  the  jail  liberties. 
(2  R.  S.  433,  §  40,  437,  §  61.) 

8.  This  dearly  was  not  a  commitment  for  non-payment 
of  costs,  and  therefore  the  prisoner  was  not  entitled  to  the 
jaQ  liberties.  (1  Code  R  98;  7^  People  y.  Bennettj  4 
Paige,  282.) 

(a.)  In  the  case  in  4  Paige  the  commitment  did  not 
show  that  the  money  to  be  paid  was  not  for  costs,  and  hence 
the  chancellor  refused  to  attach  the  sheriS  for  allowing  the 
prisoner  the  liberties  of  the  jail. 

((.)  The  chancellor  in  his  opinion  assumes  that  when  the 
precept  is  for  the  payment  of  costs  or  other  sums  of  moneys 
the  prisoner  is  entitled  to  the  jaU  liberties,  but  it  is  manifest 
that  the  attention  of  the  chancellor  was.  not  directed  to  the 
language  of  the  statute. 

lY.  The  statute  made  it  the  duty  of  the  county  judge, 
upon  the  return  of  the  sheriff,  forthwith  to  remVnd  the 
prisoner,  and  his  order,  therefore,  was  without  jurisdiction. 

1.  The  statute  directs  him  forthwith  to  remand  the 
prisoner,  if  it  shall  appear  that  he  is  detained  in  custody  for 
any  contempt  specially  and  plainly  charged  in  the  commit- 
ment  by  some  court  or  officer  having  jurisdiction  to  commit 
for  such  contempt.  (2  B.  S.  667,  §  400.) 

2.  The  contempt  in  this  case  was  specially  and  plainly 
charged  in  the  commitment. 

(a.)  The  order  made  by  Judge  Moi^an  was  set  out  ia  the 
commitment  directing  the  payment  of  the  judgment. 

((.)  The  validity  of  that  order,  as  has  been  shown,  caimot 
be  questioned  collaterally. 

(p.)  The  commitment  shows  that  the  prisoner  refusel  to 
comply  with  and  obey  the  order,  which  refusal  was  plainly  a 
contempt  for  which  the  court  had  authority  to  commit.  (2 
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B.  S.  535 ;  Beynolda  y.  McElhoney  20  How.  454 ;  People  y. 
Kelly ^  22  How.  809 ;  Seamcm  y.  i>u^^,  10  Barb.  523 ;  13 
Abb.  Pr.  459 ;  8.  (7.,  1  Kem.  324 ;  PeqpU  v.  JBTeome,  1 
Hill,  155, 165  ;  Brush  v.  Zee,  June  T.  Court  of  Appeals. 

{d.)  The  case  of  Seaman  y.  JDvyyer^  holds  that  it  is  not 
necessary  that  the  order  should  show  that  the  prisoner  had 
been  in  form  adjudged  goilty  of  contempt,  it  is  sufficient 
that  the  facts  show  that  he  was  in  fact  gniltj  of  contempt. 

3.  An  irregularity  in  issuing  the  attachment  cannot  be 
inquired  into  upon  haheae  corpus.  The  remedy  is  by  motion 
to  set  aside  the  attachment. 

4.  The  process  need  not  recite  all  the  proceedings  giving 
jurisdiction.  (11  N.  T.  324.) 

Y.  The  learned  justice  who  read  the  i^pinion  in  the 
Sup/eme  Oourt,  held  the  proceeding  before  Judge  Morgan 
regular  and  vaHd,  including  the  precept,  and  that  it  was 
issued  against  the  prisoner  for  disobeying  an  order  to  pay 
money  which  she  had  in  her  hands,  and  yet  he  held  that  it 
was  simply  an  execution  in  a  civil  action.  It  is  submitted 
that  this  was  erroneous. 

1.  It  was  held  in  the  case  of  BraeK  v.  Zee,  that  a  similar 
precept  was  not  only  not  an  execution,  but  that  it  was  issued 
to  compel  payment  of  a  sum  of  money  for  which  an  execu- 
tion could  not  be  awarded  for  the  collection  of  it. 

2.  If  this  precept  can  be  deemed  an  execution,  then  of 
course  the  defendant  could  not  be  imprisoned  at  all  under  the 
Ck>de,  and  upon  its  being  returned  nuHa,  iona^  she  might  be 
again  examined  under  supplementary  proceedings,  and  the 
same  proceedings  repeated adinjmitum. 

3.  The  learned  judge  admits  if  the  order  had  directed  the 
judgment  to  be  paid  out  of  any  particular  fund,  disobedience 
to  such  order  would  have  been  a  contempt.  "With  all  defer- 
ence it  is  submitted  that  this  wa&  precisely  that  case.  It 
appeared  before  Judge  Morgan  that  she  had  some  $900  in 
her  possession,  and  he  ordered  her  to  pay  the  judgment. 
Her  refusal  to  do  so  was  clearly  a  contempt. 

(a.)  The  order  in  the  case  of  Brush  v.  ZeSj  was  in  the 
general  form,  that  defendant  pay  the  judgment  and  costs. 
Vol.  IV.  6 
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There  was  nothing  in  it  designating  any  fond  ont  of  which 
it  should  be  paid.  This  conrt  held  it  was  sufficient  to  justify 
a  precept  to  commit  to  close  custody. 

(9.)  The  order  in  this  case  was  in  the  same  form,  based 
upon  the  same  fact,  to  wit,  that  the  defendant  had  money 
which  she  refused  to  apply  in  satisfaction  of  the  judgment 

4u  But  the  order  contained  the  alternative  that  she  pay  or 
that  an  attachment  issue,  and  it  was  alleged  as  error  because 
it  contained  the  latter  clause,  that  part  of  the  order  was 
affirmed  and  the  propriety  of  it  could  not  be  called  in 
question  collaterally.  (38  How.  Pr.  837.) 

The  order  or  judgment  of  the  Supreme  Oourt  and  of  the 
county  judge  should  be  reversed  with  costs,  and  the  prisoner 
remanded  to  the  custody  of  the  sheriff. 

Zyan  ds  Ncrian,^  for  the  respondent 

1.  When  the  commitment  is  for  an  alleged  contempt  for  not 
obeying  an  order,  it  may,  on  habeas  carpWy  be  examined  and 
determined  whether  the  prisoner  is  properly  committed,  and 
held  by  authority  of  law.  {People  v.  Jfevme^  Hill,  164, 170, 
171 ;  People  v.  Oassda^  6  id.  164.) 

{a.)  When  the  return  to  a  writ  of  habeas  oorpua  shows  a 
detainer  under  l^gal  process,  the  only  proper  points  for  exam- 
ination are  the  existence,  validity  and  present  legal  force  of 
the  process.  {People  v.  KeUy^  1  Abb.  N.  8.  485.) 

(b.)  In  The  People  v.  MoLead  (4  Hill,  40,  401),  Justice 
Cowan  says :  "  The  2  Bevised  Statutes,  469,  2d  edition,  sec- 
tions 40  and  41  (sections  55  and  56  of  volume  8,  5th  edition, 
page  887)  requires  us  to  examine  the  facts  contained  in  the 
return,  and  into  the  cause  of  the  confinement  of  the  prisoner; 
and  if  no  legal  cause  be  shown  for  it,  or  for  its  continuation, 
we  are  to  discharge  him." 

(o.)  ^^The  relief  granted  upon  habeas  corpus  against  de- 
fective convictions  and  commitments,  is  in  some  respects 
analogous  t(5  the  relief  obtained  upon  a  writ  of  error.  It  is 
in  one  respect  more  desirable  because  it  is  more  prompt  in 
relieving  the  prisoner  from  imprisonment ;  but  on  the  other 
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hand,  it  leaves  the  order  or  judgment  in  force."  (4  Johns. 
260;  InUks  JUaUerof  J[taer,llDslej,&75i  S.  C,  19 Abb. 
894: ;  Hard  on  Habeas  Oorpns,  270.) 

2.  The  fiacts  set  forth  being  admitted  or  not  denied,  the  law 
of  the  case  alone  is  to  be  inqnired  into,  and  the  proceeding  is 
the  same  as  if  the  return  was  formally  demurred  to.  (3  Hill, 
'  668,  note  28.) 

(a.)  '^  The  party  brought  up  may  deny  any  of  the  material 
fitets  set  forth  in  the  return,  or  allege  any  fact  to  show,  either 
that  his  imprisonment  or  detention  is  unlawful,  or  that  he  is 
entitled  to  his  discharge ;  which  allegations  or  denials  shall 
be  on  oath ;  and  thereupon,  the  court  shall  proceed  in  a  sum- 
uary  manner  to  hear,"  etc.  (8  EQU,  note  29.) 

(p.)  ^'  When  the  return  shows  that  the  prisoner  is  legally 
detained  on  a  ciyil  process,  he  may  show  by  affidavit  that  he 
is  privileged  from  arrest."  (Hurd  on  Habeas  Oorpus,  270.) 

8.  The  foUowiog  facts  were  established  on  the  hearing 
before  the  county  judge,  viz. : 

1st,  That  the  judgment  in  the  action  in  which  the  order 
was  made,  was  obtained  upon  a  cause  of  action  arising  upon 
contract. 

2d,  That  the  defendant  and  relator  was  at  the  time  of  the 
commencement  of  said  action,  the  entry  of  the  judgment, 
and  still  is,  a  married  woman. 

3d,  That  the  judgment  directs  the  payment  of  the  amount 
of  the  same  out  of  the  separate  estate  or  property  of  the  said 
defendant  or  relator. 

4.  Proceedings  supplementaiy  to  execution  are  proceedings 
in  the  original  action.  (15  How.  Pr.  19, 142 ;  19  id.  660 ;  24  id. 
137;  26  id.  87;  16  Abb.  807.) 

5.  The  order  of  Judge  Moboak,  under  which  the  relator 
was  imprisoned,  does  not  convict  or  adjudge  her  guilty  of  a 
criminal  contempt.  It  is  simply  a  'proceeding  as  for  a  con- 
tempt  to  enforce  a  civH  remedy,  and  to  protect  the  rights  of 
parties  to  civil  actions.  (Pt«,  ^.,  v.  Demean,  Court  of  Ap- 
peals, reported  in  vol.  34  How.  Pr.,  pp.  365,  378,  etc. ;  3  B. 
8.  5th  ed.,  pp.  467,  470,  489.) 
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Blackstone  (vol.  4,  pp.  284, 285)  says :  ^^  Those  committed  by 
parties  to  any  suit  or  proceeding  before  the  court,  as  disobe- 
dience to  any  role  or  order,  and  in  the  progress  of  a  cause, 
.  by  non-payment  of  costs  awarded  by  the  court  upon  a  motion, 
or  the  non-observance  of  awards  duly  made  by  arbitrators  or 
umpires,  after  having  entered  into  a  rule  for  submitting  to 
such  arbitration.  Indeed^  the  attachmerU  for  most  qf  this 
species  of  corvtempty  cmd  espe(dally  /(n*  nonrpayment  (^  eastSj 
and  noTirperformance  qf  (wya/rds^  is  to  he  looked  v/pon  rather 
as  a  cvoil  execution  for  the  benefit  qf  the  injured  party ^ 
though  carried  on  in  the  shape  of  a  criminal  process  for  con- 
tempt of  the  authority  of  the  court — ^and  therefore,  it  hath 
been  held,  that  such  contempt,  and  the  processes  thereon, 
being  properly  the  civil  remedy  of  individuals  for  a  private 
injury,  are  not  released  or  affected  by  a  general  act  of  pardon." 

6.  The  relator,  being  a  female,  is  not  liable  to  arrest  and 
imprisonment  in  any  action  founded  on  a  contract  (B.  S.  5 
ed.,  p.  73,  §  9.) 

The  liability  of  a  female  to  imprisonment  being  contrary 
to  the  policy  of  the  common  law,  and  expressly  forbidden  by 
statute  ^^in  a  civil  action,  except  as  prescribed  in  this  act," 
(C!ode,  §  178,)  and  ^'  no  female  shall  be  imprisoned  on  any 
process  in  any  civil  action  founded  on  contract." 

The  right  to  imprison  this  female,  the  relator,  must  be 
made  apparent  by  a  plam  legislate  enactmenty  and  not  by 
judicial  construction.  (Sec.  9,  vol.  8  E.  S.,  5  ed.,  p.  725 ;  So- 
vey  V.  Starin^  42  Barb.  435,  440.) 

7.  But  if  the  relator  could  be  imprisoned  for  the  non-pay- 
ment of  a  fine  imposed  by  the  court  for  a  contempt,  stOl,  as 
the  order  made  by  Judge  Mobgak  is  an  order  that  she  be 
committed  until  she  pay  the  amount  of  the  Grouse  judgment 
and  costs  of  supplementary  proceedings,  she  was  entitled  to 
the  jail  liberties,  and  the  order  appealed  from  should  be 
affirmed. 

(a.)  A  party  who  is  committed  as  for  a  contempt  for  the 
non-payment  of  costs  or  other  sum  of  money  ordered  to  be 
paid,  is  entitled  to  the  jail  liberties.  (4  Paige,  282, 297;  3  K. 
S.  5  ed.,  p.  850,  §  4.) 
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(b.)  It  is  only  where  a  party  is  oommitted  for  a  criminal 
contempt  that  he  is  not  entitled  to  jail  libertieB.  (4  Paige, 
lupra;  3  id.  108.) 

(c.)  The  order  imder  or  by  virtue  of  which  Mtb.  Wheeler 
was  imprisoned,  does  not  impose  any  fine  npon  her  nor  adjudge 
her  guilty  of  a  criminal  contempt.  It  is  a  process  to  enforce 
payment  of  the  judgment,  and  not  to  subject  the  party  to 
punishment.  (3  Paige,  48,  44;  9  id.  872.) 

{d,)  The  order  is  a  process  for  the  benefit  of  the  plaintifb 
in  the  judgment,  and  not  a  proceeding  on  the  part  of  the 
court  to  vindicate  its  power  or  dignity. 

8.  The  whole  of  the  proceedings  supplemental  to  execution 
herein,  are  entirely  without  jurisdiction,  and  of  no  force  or 
validity. 

(a.)  When  the  judgment  roU  orders  the  judgment  to  bo 
paid  out  of  the  separate  estate  of  a  married  wotnan,  an  exe- 
cution against  such  estate  is  the  only  process  that  can  be 
issued  or  taken  thereon  or  thereby.  It  is  a  proceeding  against 
the  separate  estate,  and  that  only.  The  plaintiff  in  such  a 
judgment  can  have  no  other  or  further  remedy  than  the 
execution  against  the  separate  estate. 

Section  12,  chapter  460,  page  849,  Laws  of  1862,  is  in  these 
words:  ''In an ac^u>;^ brought iy or a^(»irM^ a niarried woman, 
judgment  may  be  given  against  her,  as  well  for  costs  as  for 
damages,  in  the  same  manner  as  against  other  persons,  to 
be  levied  and  collected  of  her  separate  estate,  and  not  other- 
wise.'* 

(b.)  The  return  of  the  execution  upon  such  a  judgment,  is 
evidence  that  she  has  no  property,  and  is  conclusive  upon  the 
plaintiff  therein.  {Sbvey  v.  Starin^  s^^a.) 

{e.)  The  question  of  jurisdiction  is  always  open  to  the 
party  proceeded  against. 

WooDBUTP,  J.  The  distinction  between  a  commitment 
upon  a  precept  issued  for  the  disobedience  of  an  order  for 
the  payment  of  a  sum  of  money  and  a  commitment  upon  a 
conviction  of  misconduct,  punii^able  by  fine  and  imprison- 
ment, is  very  clearly  indicated  in  the   statute,  and  has 
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been  repeatedly  declared  by  the  courts  (2  R  8.  pp.  534, 
635,  636,  537.) 

The  proceedings  are  tmlike,  and  the  decision  and  penalties 
imposed  are  different. 

A  precept  to  commit  (§  4),  for  the  non-payment  of  money, 
in  obedience  to  a  rale  or  order,  issues  of  course,  and  exparte^ 
on  proof  by  affidavit  that  personal  demand  has  been  made, 
and  that  the  money  is  not  paid.  No  proof  that  the  party  has 
money  wherewith  to  pay,  is  necessary.  The  order  for  such 
payment  being  made,  and  presumptively  made  on  sufficient 
grounds,  it  is  not  open  to  examination  upon  its  merits  to 
raise  an  excuse  for  disobedience ;  insolvency  will  not  prevent 
the  issuing  of  the  precept,  nor  entitle  the  party  committed  to 
its  revocation.  Under  the  act  of  1843,  the  party  showing 
inability  has,  after  commitment,  an  appeal  to  the  discretion 
of  the  court,  but  in  the  first  instance,  whether  there  be  actual 
contumacy  or  not,  whether  the  party  be  able  to  pay  or  not, 
if  a  case  has  been  presented  in  which  the  court  had  jurisdic- 
tion to  make  the  order  for  the  payment,  the  precept  and  the 
commitment  foUow  if  the  money  is  not  paid,  whatever  excuse 
the  party  may  have  for  .disobedience  (2  R  8.  685,  §  4.) 

Kor  is  there  any  adjudication  or  conviction  of  misconduct, 
nor  any  thing  in  the  nature  of  punishment  imposed.  The 
defaulting  party  is  and  can  be  subjected  to  no  infliction 
punitory  in  its  nature. 

By  whatever  technicid  name  such  a  precept  be  called,  and 
whether  the  consequences  in  respect  to  the  right  to  the 
liberties  of  the  jail  are  or  are  not  the  same,  the  nature  and 
the  object  of  such  a  precept  and  of  a  capias  ad  eoHsfacienr 
dum  are  identical,  and  the  period  of  commitment  and  mode 
of  satisfying  their  requirements  in  order  to  a  release,  are  also 
identical. 

A  commitment  of  the  other  description  is  preceded  (§  5  ^ 
seq.)  by  a  judicial  inquiry  into  the  question  of  the  guilt  or 
innocence  of  the  party  charged,  in  which  he  has  an  opportu- 
nity to  appear  and  answer,  and  be  heard  in  his  defense ;  and 
the  conviction  is  followed  by  punishment,  punishment  in 
form  and  in  fact,  the  judgment  pronounced  is  fine  or  im- 
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pnaonmeaty  or  both,  as  the  nature  of  the  case  may  require, 
and  where  the  mifioondact  whereof  the  party  was  convicted 
has  produced  injury  to  a  party,  such  fine  shall  be  at  least 
sufficient  to  indemnify  him.  But  though  no  such  injury 
appears,  the  court  may  nevertheless  impose  a  fine  and 
imprisonment  for  the  public  wrong  which  has  been  done. 

All  this  is  a  provision  for  the  infliction  of  punishment  for 
an  ofEense,  an  offense  tending  to  impair  the  efficiency  of  our 
courts  in  the  administration  of  justice,  to  bring  them  into 
disreepect,  and  it  may  in  some  of  the  cases  embraced  within 
the  statutes,  be  incidentally  injurious  to  parties. 

The  statute  itself  calls  it  ^^  punishment,"  by  providing  that 
where  the  offense  be  also  indictable,  and  on  indictment  the 
offender  is  convicted,  "the  punishment  already  inflicted" 
shall  be  taken  into  consideration  "  in  forming  the  sentence" 
of  the  court 

The  process  in  the  former  case  is  strictly  and  purely 
remedial  In  the  latter  it  is  punitive,  and  in  most  instances 
purely  so. 

By  2  Bevised  Statutes,  755,  sections  7  and  8,  persons  duly 
sentenced  to  imprisonment  upon  conviction  for  any  contempt 
or  misconduct,  cannot  be  let  out  of  prison  on  bail,  or  other- 
wise, by  the  keeper  of  the  prison,  without  lawful  authority, 
but  are  to  be  kept  in  rooms  separate  and  distinct  from  con- 
victs under  sentence. 

In  declaring  who  shall  be  entitled  to  the  liberties  of  the 
jail,  the  statute  designates  every  person  who  shall  be  i& 
custody  of  the  sheriff  of  any  county  by  virtue 

1.  Of  a  ccgpiaa  ad  respondendum;  or, 

2.  Of  an  execution  in  a  dvil  action ;  or, 

3.  By  virtue  of  any  attachment  for  the  non-payment  of 
costs  in  a  civil  action;  or, 

4«  In  consequence  of  a  surrender  in  exoneration  of  his  baiL 
Whether  a  party  committed  by  precept  for  the  non-pay- 
ment of  money  other  than  costs,  is  entitled  to  such  liberties, 
depends  upon  the  true  construction  of  this  statute,  or,  in 
other  words,  whether  the  precept  in  the  present  case  was  an 
ezecation  in  a  civil  action. 


48  Thb  Pxoflb  v.  Oowlxs.  [Sept, 

Opinikni  of  the  Court,  per  Woodbdiv,  J. 

That  a  commitment  upon  a  conviction  and  sentence  to  fine 
and  imprisonment  is  not  such  an  execation,  is  on  all  hands 
conceded. 

1.  The  object  of  the  precept  and  an  ordinary  oa.  sa.  are 
identical. 

2.  The  form  of  the  precept  and  a  oapiaa  ad  satiafaoien' 
dum  ont  of  chancery,  are  in  every  material  respect,  identical. 

8.  The  prisoner  is,  in  the  terms  of  both^  only  held  nntil 
he  pays  the  money  mentioned. 

4.  Jadged  by  its  office  and  purpose,  and  by  its  sole  legal 
effect  and  operation,  it  is  an  execution  against  the  body. 

5.  The  nse  of  the  term  ^^  execution"  does  not  necessarily 
import  any  precise  form  of  process,  and  properly  includes  all 
processes  which  are  the  same  in  their  purpose^  office  and  effect 

In  my  judgment,  the  precept  in  the  present  case  is  within 
the  designation  in  this  statute,  and  upon  that  the  whole 
question  whether  the  person  committed  was  entitled  to  the 
liberties  of  the  jail,  depends. 

On  first  examination  of  this  statute,  I  was  much  impressed 
by  a  thought  suggested  by  the  special  provision  therein 
for  admitting  to  the  liberties  a  person  in  custody  by  virtue 
of  any  attachment  for  the  non-payment  of  oosts  in  a  civil 
action  (subd.  8.) 

The  authority  to  commit  for  the  non-payment  of  costs,  is 
part  of  the  same  section  which  authorizes  the  precept  to  com* 
mit  for  the  non-payment  of  a  sum  of  money  ordered  to  be 
{taid,  and  it  should  apparently  be  treated  as  involving  pre- 
cisely the  same  legal  consequences,  and  no  other. 

If  then  by  force  of  the  admission  to  the  liberties  of  a  person 
^^  held  in  custody  by  virtue  of  an  execution  in  a  civil  action" 
(subd.  2),  the  party  committed  by  precept  in  such  case  is 
entitled  to  the  liberties  of  the  jail,  why  was  the  third  sub- 
division added — ^the  case  was  already  provided  for — and  if  the 
legislature  intended  that  a  person  committed  by  such  a  pre- 
cept for  the  non-payment  of  money,  why  did  they  confine 
the  third  subdivision  to  the  non-payment  of  costs  t 

Whether  the  commitment  ^^by  virtue  of  an  attachment 
for  the  non-payment  of  costs,"  means  to  describe  another 
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case  than  a  commitment  tmder  the  section  we  are  consider- 
ing, by  precept,  which  is  the  process  specifically  described, 
may  or  may  not  be  doubtfol.  But  it  was  at  one  time 
questioned  whether  a  person  committed  by  virtae  of  an 
attachment  for  contempt,  in  not  paying  costs,  was  a  person 
held  in  custody  on  civil  process,  within  our  early  statutes, 
by  which  jail  liberties  were  established. 

It  had  been  decided  that  such  a  commitment  was  civil 
process  within  those  acts.  (Jdoksan  v.  BiUingSy  1  Gaines,  K. 
Y.  252.)  The  phraseology  of  the  statute  was  changed  in  the 
Bevised  Statutes,  and  the  language  above  quoted  was 
employed  in  the  other  subdivisions,  and  to  prevent  doubt,  the 
case  of  an  attachment  for  non-payment  of  costs  was  ex- 
pressly provided  for. 

Upon  the  whole  I  do  not  think  this  circumstance  sufScient 
to  overcome  the  reasons  for  regarding  the  precept  in  question 
as  an  execution  within  the  statute.  The  decision  referred  to 
tends  to  support  this  view  in  suggesting  the  distinction 
between  the  civil  remedy  to  enforce  an  order  of  the  court 
for  the  payment  of  money,  and  the  punishment  of  a  contempt, 
which  is  a  proceeding  criminal  in  its  natm'e. 

The  question  is  very  fully  discussed  by  the  vice-chancellor 
in  Van  Wezd  v.  Van  Wezd  (3  Paige,  88),  where  a  party 
was  committed  by  precepts  for  contempts,  in  not  paying 
moneys  ordered  to  be  paid  for  temporary  alimony.  He 
applied  for  a  discharge  from  imprisonment  under  the  act 
authorizing  the  discharge  of  persons  imprisoned  by  virtue  of 
one  or  more  "executions  in  civil  causes,"  and  the  vice- 
chancellor  held  that  such  a  precept  was  included  ^in  this 
description,  and  the  chancellor  declares  that  the  process  was 
"  an  execution  in  a  civil  cause."  The  identical  question  now 
before  us,  and  arising  on  a  precept  issued  in  virtue  of  the 
same  section  of  our  statutes  (2  B.  S.  p.  535,  §  4.) 

And  in  the  People  v.  Bennett  (4  Paige,  282),  the  chan- 
cellor reiterates,  in  reference  to  the  question  "Whether  a  party 
committed  is  entitled  to  the  liberties  of  the  jail,  the  distinc . 
tioQ  already  stated  between  a  commitment  by  precept  for  the 
non-payment  of  money  and  a  commitment  upon  a  conviction 
Vol.  IV.        7 
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and  fine  as  punishment  for  a  contempt  in  miscondnct  punish- 
able by  fine  and  imprisonment.  In  the  latter  case  ho  decides 
that  the  prisoner  is  not  entitled  to  the  jail  liberties,  and 
declares  that  in  the  former  '^  he  is  in  execntion  in  a  civil 
action,"  and  is  entitled  thereto.  (See  also  Patrick  y.  Warner^ 
4  Paige,  397.) 

I  might  have  reposed  upon  these  cases  and  the  very  clear 
and  satisfactory  opinion  of  Mr.  Justice  Horr  in  the  court 
below,  but  I  became  much  interested  in  the  question,  and 
was  greatly  impressed  by  the  elaborate  and  able  argument 
of  the  counsel  for  the  appellant,  on  the  hearing  of  the  appeal, 
and  have  perhaps  unnecessarily  occupied  time  without  throw- 
ing new  light  upon  the  question. 

Some  of  the  remarks  of  Mr.  Justice  Oowen,  in  The  People 
y.  Nevine  (1  Hill,  155),  would,  at  first  view,  seem  to  indicate 
that  there  was  no  difference  between  a  commitment  by 
precept  under  the  fourth  section  of  the  statute,  and  a  com- 
mitment on  conviction  and  sentence,  by  way  of  fine,  for  the 
contempt.  But  those  remarks  were  made  in  reference  to  the 
validity  of  the  commitment  and  the  power  of  a  supreme 
court  commissioner  to  declare  it  invalid.  There  the  pro- 
ceeding was  against  an  attorney,  by  attachment,  to  punish 
him  for  oflScial  misconduct,  in  not  paying  over  moneys  col- 
lected for  his  client,  and  it  was  on  interrogatories  and  answer 
thereto,  adjudged  that  a  fine  be  imposed,  and  that  the  attor- 
ney be  committed  until  the  fine  and  costs  be  paid.  In  form 
the  proceeding  was  for  a  contempt,  punishable  by  fine  or 
imprisonment,  or  both,  and  the  prisoner  was  convicted  and 
fined.  The  question  whether  in  such  case  the  commitment 
was  an  execution  in  a  civil  action,  did  not  arise.  The  court 
intimate,  that  there  was  in  that  case  an  election  to  proceed 
summarily  by  precept  under  the  fourth  section,  instead  of  by 
attachment,  interrogatories,  answer  and  fine. 

It  is  not  necessary,  in  this  case,  to  decide  that,  where  a  party 
has  obtained  a  judgment  authorizing  the  collection  of  the 
amount  out  of  the  separate  estate  of  a  married  woman,  and 
it  appears  on  examination  supplementary  to  execution,  that, 
with  a  view  to  defeat  a  recovery,  or  in  order  to  retain  the 
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fond,  the  married  woman  has  taken  it,  whether  in  money  or 
in  other  form,  into  her  personal  possession,  so  that  it  cannot 
be  reached  by  execution,  and  an  order  being  made  that  she 
deliver  it  to  a  receiver,  or  apply  it  in  a  proper  form  upon  the 
judgment  debt,  she  refuses — she  cannot  be  proceeded  against 
as  for  a  criminal  contempt,  and  punished  by  fine  or  imprison- 
ment, or  both,  and  without  the  privilege  of  the  jail  liberties. 

It  is  doubtful,  at  least,  whether  that  remedy  is  not  avail- 
able against  the  party  herself,  or  against  any  third  person  in 
Buch«  or  a  like  case. 

However  this  may  be,  such  was  not  the  proceeding  which 
is  here  under  examination.  It  was  simply  an  order  upon  a 
married  woman,  a  debtor  in  respect  of  her  separate  estate,  to 
pay  the  debt  on  proof  that  she  had  money  suiBcient  to  pay  it. 

The  habeas  carpus  act,  though  urged  upon  our  attention, 
does  not  assist  in  determining  whether  the  prisoner  was 
entitled  to  the  liberties  of  the  jail,  or  not.  (2  B.  S.  p.  562, 
etseq.) 

The  fortieth  section,  which  was  relied  upon,  requires  the 
officer  before  whom  a  prisoner  shall  be  produced,  in  obedience 
to  the  writ,  to  forthwith  remand  the  party  if  it  appear  that 
he  is  detained  in  custody  "  for  any  contempt  specially  and 
plainly  charged  in  the  commitment,  by  some  court  officer  or 
body  having  authority  to  commit  for  the  contempt  so 
charged.*' 

So,  also,  he  is  required  forthwith  to  remand  the  prisoner 
if  it  shall  appear  that  he  is  detained  in  custody  by  virtue  of 
any  execution  issued  upon  any  judgment  or  decree  of  any 
competent  court  of  civil  or  criminal  jurisdiction. 

And  so,  also  (§  41),  it  is  his  duty  to  remand  whenever  it 
appears  that  the  prisoner  is  in  custody  by  virtue  of  "  civil 
process  from  any  court  legally  constituted,  or  issued  by  any 
officer  in  the  course  of  judicial  proceedings  before  him, 
authorized  by  law,"  unless  certain  specified  grounds  for  dis- 
charge from  custody  are  found. 

These  provisions  do  not  determine  at  all  whether  a  party- 
charged  in  execution  is  entitled  to  the  jail  liberties,  and  no 
more  does  it  decide  whether  the  party  in  custody  for  con 
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tempt,  should  be  admitted  thereto,  nor  whether  the  precept 
now  in  question  is  the  commitment  for  contempt  here  referred 
to,  or  the  civil  process  mentioned  in  section  forty-one. 

Section  sixty-one  of  the  article  of  the  statutes,  entitled 
"  of  escapes,  and  the  liabilities  of  sheriflfe  therefor"  (2  R.  S. 
437),  does  undoubtedly  present  the  main  question  in  a  form 
which,  in  the  abscence  of  decided  cases,  and  of  other  provi- 
sion of  the  statutes,  which,  as  heretofore  construed,  might 
seem  in  conflict  therewith,  strongly  supports  the  argument 
that  the  prisoned,  in  a  case  like  the  present,  if  legally  held 
at  all,  must  be  kept  in  close  custody.  Thus  "  all  prisoners 
committed  to  jail  upon  process  for  contempt,  or  committed 
for  misconduct  in  the  cases  provided  by  law,  except  on 
;attachments  for  the  non-payment  of  costs,  shall  be  actually 
confined  and  detained  within  such  jail,"  etc.  This  in  the 
ceonnection  in  which  it  stands,  imports  close  confinement 
within  the  prison. 

But  this  article  immediately  follows,  and  is  a  part  of  the 
game  title  as  section  forty,  which  provides  who  may  be 
admitted  to  the  liberties  of  the  jaU,  and  must  be  construed 
with  it. 

If  the  construction  above  given  to  section  forty,  and  the 
cases  cited  in  support  of  that  construction  are  correct,  then 
the  contempt  or  misconduct  mentioned  in  this  section  sixty- 
one,  describes  only  the  cases  where  the  process  is  for  the 
punishment  of  a  party  by  fine  or  imprisonment,  or  both. 

Notwithstanding  the  observations  already  made,  I  am  not 
able  to  find  legal  warrant  for  the  order  which  wad  made  by 
the  county  judge,  or  for  the  affirmance  thereof. 

It  is  unquestionably  the  duty  of  the  sheriff  holding  a 
prisoner  in  custody,  who  is  entitled  to  the  liberties  of  the 
jail,  to  accept  a  proper  bond  with  sufficient  sureties,  and 
permit  such  prisoner  "  to  go  at  large"  within  the  limits  of 
such  liberties,  but  I  do  not  discover  that  a  judge  before  whom 
such  prisoner  may  be  brought  on  habeas  carpus  has  any 
power  or  authority  to  give  an  order  or  direction  to  that  effect. 

The  duty  of  the  judge,  on  the  hearing  of  the  matter  brought 
under  examination  by  the  habeas  carptiSy  and  the  consequent 
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proceedingB,  is  defined  in  the  statute  already  referred  to.  (2 
R  S.  663  et  seq.) 

"  If  no  legal  eanse  be  shown  for  such  impriBonment  or 
restraint,  or  for  the  continnance  thereof,  such  conrt  or  officer 
shall  discharge  such  party  firom  the  custody  or  restraint 
under  which  he  is  held."  (§  39.) 

"  It  shall  be  the  duty  of  such  court  or  officer,  forthwith  to 
remand  such  party"  in  the  class  of  cases  already  above 
referred  to.  (§  40.) 

In  cases  in  which  a  prisoner  is  held  on  a  charge  of  crime, 
the  officer,  in  certain  cases,  may  let  him  to  bail.  (§  43.) 

"  K  the  party  be  not  entitled  to  his  discharge,  and  be  not 
bailed,  the  court  or  officer  shall  remand  Mm  to  the  cicstody  or 
place  him,  under  the  restraint  from  which  he  was  taken,  if 
the  person  under  whose  custody  or  restraint  he  was,  be  legally 
entitled  thereto ;  if  not  so  entitled,  he  shall  be  committed  by 
such  court  or  officer  to  the  custody  of  such  officer  or  person 
as  by  law  is  entitled  thereto."  (§  44.) 

Here  is  no  warrant  to  the  officer  to  take  bail  or  security  of 
any  kind.  The  prisoner  was  not  held  on  a  charge  of  any 
crime,  and  the  judge  did  not  attempt  to  do  so. 

But  on  the  other  hand,  he  did  "  order  and  adjudge  that 
the  said  Marinda  0.  Wheeler"  (the  prisoner)  "  is  not  entitled 
to  her  discharge." 

Thereupon  the  peremptory  direction  of  the  statute  applied, 
Tiz. :  "  that  he  shall  remand  the  prisoner  to  the  custody,  or 
place  him  under  the  restraint  from  which  he  was  taken.^^ 

The  order,  however,  proceeds  to  declare — "  but  that  she  is 
entitled  to  the  liberties  of  the  jail,"  and  next  conditionally  to 
remand,  thus,  "  and  that  she  be  remanded  to  the  county 
jail  of  Wayne  county,  unless  she  give  good  and  sufficient 
bail,  to  be  approved  by  said  sheriff,  for  the  liberties  of  the 
jail." 

And  the  order  then  proceeds  to  direct  and  require  the 
sheriff,  upon  the  tendering  of  such  bail,  to  accept  the  same, 
and  declares  that  thereupon  the  prisoner  shall  have  the  jail 
liberties. 

I  have  not  been  able  to  discover  that  the  officer  had  any 
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jurisdiction  to  make  each  an  order.  Perhaps  I  may  have 
overlooked  some  statute,  or  other  authority,  but  at  present  I 
can  only  say,  that  however  it  might  instruct  the  sheriff  in 
regard  to  his  duty,  it  was,  as  an  order,  wholly  without 
jurisdiction,  and  inoperative ;  it  neither  bound  the  sheriff  to 
admit  to  the  liberties,  nor  would  protect  him  from  liability 
for  an  escape,  if  he  admitted  the  prisoner  to  the  liberties. 
His  liability,  in  such  case,  would  depend  upon  the  question 
whether  (independent  of  such  an  order)  she  was  entitled  to 
be  so  admitted,  and  not  whether  he  acted  in  obedience  to 
such  an  order.  No  such  order  could  be  enforced  against  the 
sheriff,  and  he  was  still  left  to  act  upon  his  own  responsi- 
bility. If  this  court  should  unite  in  an  opinion  that  a  person 
committed  upon  such  precept,  and  for  the  same  cause  is 
entitled  to  the  jail  liberties,  sheriff  might  perhaps  deem  it 
safe  to  act  accordingly,  but  not  even  this  court  can  make  a 
mandatory  order  directing  them  to  take  the  bond  therefor. 

It  is  said,  that  in  truth,  the  prisoner  being  a  female,  could 
not  be  arrested  and  held  on  such  process,  and  therefore  the 
officer  should  have  discharged  the  prisoner  (Code  of  Pro- 
cedure, §  179.)  The  question  is  not  before  us.  The  people 
have  not  appealed  from  the  order,  and  of  course  the  appel- 
lants do  not,  and  cannot  raise  it 

The  order  which  was  made  was,  however,  without  warrant 
of  law.  Having  adjudged  that  the  prisoner  was  not  entitled 
to  her  discharge,  he  should  have  remanded  her  without  con- 
dition. 

On  this  ground,  the  judgment  of  affirmance  should  bo 
reversed,  but  without  costs. 

Clebke,  J.  (dissenting).  I  shall  consider  this  case  as  if  it 
was  properly  entitled  in  the  proceedings  by  which  it  was 
brought  to  this  court  It  is,  in  fact,  an  appeal  from  the 
decision  of  the  Supreme  Court  in  a  certiorari^  upon  proceed- 
ings in  a  writ  of  habeas  corpus  directed  to  the  sheriff  of  the 
county  of  Wayne,  to  bring  before  G.  W.  Cowles,  judge  of 
the  said  county  of  Wayne,  one  Maria  A.  0.  Wheeler,  to 
inquire  into  the  cause  of  her  imprisonment.    In  those  pro- 
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ceedings  he  made  a  certain  decision  which  was  taken  to  the 
Supreme  Court  bj  eerUarari  for  review.  The  issuing  of  the 
writ  was  the  coramencement  of  a  special  proceeding,  not  an 
action,  and  should  have  been  entitled,  '^  In  the  matter  of  the 
habeas  corpus^^  etc.  The  writ  of  eertiorarij  issued  for  the  pur- 
pose of  bringing  the  decision  of  the  county  judge  into  the  Su- 
preme Court  for  review  there,  was,  in  effect,  an  appeal  from  his 
decision,  and  did  not  constitute  a  cause  of  action  against  him. 
There  was  no  daim  or  complaint  against  him,  but  the  certuh 
rari  merely  required  him  to  certify  the  proceedings  arising 
under  the  writ  of  habeaa  corpuB^  to  ascertain  if  the  said 
decision  was  according  to  law.  The  proceeding  should, 
therefore,  have  retained  the  title  which  it  had,  or  should  have 
had,  originally,  namely,  "  in  the  matter  of  the  writ  of  habeas 
eorpusj^  etc. 
I  wUl  now  proceed  with  a  summary  of  the  facts: 
October  15, 1866,  Orowel  and  others  recovered  a  judgment 
in  the  Supreme  Court  against  Marinda  Wheeler,  a  married  wo- 
man, for  $723.31.  The  place  of  trial  was  in  Onondaga  county. 
A  transcript  was  duly  docketed  in  Wayne  county,  where  the 
said  Marinda  resided,  and  an  execution  was  issued  to  the 
sheriff  of  that  county,  who  returned  it  unsatisfied.  The 
defendant  was  examined  before  a  referee*  under  an  order 
made  by  Mr.  Justice  Moboak,  in  proceedings  supplementary 
to  the  execution.  Upon  the  report  of  the  referee,  from  which 
it  appeared  that  the  defendant  had  $900  in  cash  in  her  pos- 
session, Mr.  Justice  Moboak  made  an  order,  requiring  her  to 
pay  the  amount  of  the  judgment  and  $40,  costs,  within  ten 
days,  or  that,  in  default  thereof,  an  attachment  issue  against 
her.  She  appealed  from  this  order  to  the  General  Term, 
where  it  was  affirmed.  The  question  involved  in  that  appeal 
was,  whether  an  order  of  that  nature  could  be  issued  against 
a  woman.  As  there  has  been  no  appeal  to  this  court  from 
that  order,  the  question  cannot  be  entertained  in  the  present 
appeal.  The  order  was  duly  served  upon  the  said  Marinda, 
and,  upon  her  refusal  to  comply,  a  writ  was  issued,  command- 
ing the  sheriff  to  attach  her,  and  commit  her  to  the  county 
jail,  and  detain  her  there  in  close  custody,  until  she  should 
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comply  with  said  order.  8he  was,  accordingly,  arrested  and 
committed  to  the  connty  jail.  The  county  judge  granted  a 
habeas  corpus^  directed  to  the  sheriff;  and  upon  the  return 
showing  these  £Eu;ts,  decided  that  said  Marinda  was  entitled 
to  the  liberty  of  the  jail,  upon  executing  the  proper  bond ; 
and  he  ordered  her  discharge  from  close  custody  upon  execu- 
ting such  a  bond.  A  certioraH^  as  we  have  seen,  was  sued 
out  of  the  Supreme  Court  to  reverse  this  order  of  the  county 
judge ;  the  plaintiffs  in  the  judgment  contending,  that  the 
defendant  was  not  entitled  to  the  jail  liberties,  and  that  Judge 
CowLsis  had  no  jurisdiction  to  discharge  her  from  close  cus- 
tody. The  Supreme  Court  affirmed  the  order  of  the  county 
judge.  From  this  order  of  the  General  Term,  an  appeal  has 
been  taken  to  this  court. 

In  section  4  of  the  title  of  the  Eevised  Statutes  relating  to 
contempts  to  enforce  civil  remedies  (2  E.  S.  635  marginal ;  3  id. 
850  5th  ed.),  it  is  provided:  "When  any  rule  or  order  of  a 
court  shall  have  been  made  for  the  payment  of  costs,  or  any 
other  sum  of  money,  and  proof  by  affidavit  shall  be  made  of 
the  personal  demand  of  such  sum  of  money,  and  of  a  refusal  to 
pay  it,  the  court  may  issue  a  precept  to  commit  the  person  so 
disobeying  to  prison,  until  such  sum,  and  the  costs  and  ex- 
penses of  the  proceeding  be  paid ; "  and  in  the  next  section, 
it  is  provided :  "  In  all  cases,  other  than  that  specified  in  the 
last  section,  the  court  shall  either  grant  an  order  on  the 
accused  party  to  show  cause,  at  some  reasonable  time,  why 
he  should  not  be  punished  for  the  alleged  misconduct;  or 
shall  issue  an  attachment  to  arrest  such  party,  and  bring  him 
before  such  court  to  answer  for  such  misconduct."  The  order 
to  show  cause  and  the  attachment  mentioned  in  this  last  sec- 
tion, are  merely  preliminary  to  an  inquiry,  by  affidavits  or 
interrogatories,  to  enable  the  court  to  determine  whether  the 
accused  is  guilty  of  the  alleged  misconduct ;  and  it  is  only 
after  such  inquiry  that  the  decision  is  final. 

The  order,  to  wit,  "ordered  by  Mr.  Justice  Morgan, 
requiring  the  sheriff  to  commit  Marinda  C.  Wheeler  to  close 
custody,"  was  not  issued  in  conformity  with  this  latter  section. 
There  was  no  order  to  show  cause,  as  in  Brush  v.  Lee^  nor 
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was  there  any  snch  attachment  as  the  section  contemplates ; 
for  this  section  provides,  that  "the  sheriff  shall  bring  the 
accused  before  the  conrt  to  answer  for  such  misconduct."  It 
is,  therefore,  as  I  have  said,  merely  preliminary.  But  the 
process  in  this  case  is  conclnsive,  ordering  the  sheriff  not  to 
bring  the  accused  before  the  court  for  further  inquiry  and  for 
final  adjudication;  but  it  directs  him  to  commit  her  and 
detain  her  in  close  custody  until  she  shall  comply  with  the 
order.  The  process,  therefore,  if  allowable  at  all,  is  issued 
by  virtue  of  section  4,  of  the  title  to  which  I  have  referred. 
Is  this  section  applicable  to  orders  made  in  proceedings  sup- 
plementary to  the  execution  ?  It  certainly  was  applicable  in 
all  cases  possible  at  the  time  this  section  of  the  Eevised 
Statutes  was  adopted ;  and,  if,  in  a  proceeding  by  creditor's 
bill  under  the  former  practice,  it  was  ascertained  that  the 
judgment  debtor  had  any  specific  sum  of  money  which  he 
refused  to  deliver  to  the  receiver,  the  Court  of  Chancery 
would,  I  think,  have  proceeded  against  him  under  this  sec- 
tion. By  section  302  of  the  Code  of  Procedure,  it  is  provi- 
ded, if  any  person  disobey  an  order  of  the  judge  or  referee 
duly  served,  such  person  may  be  punished  by  the  judge  as  for 
contempt ;  so  that  by  this  provision,  it  was  contemplated  the 
accused  was  liable  to  the  same  mode  of  pimishment,  to  which 
persons  were  liable,  previous  to  the  Code,  for  similar  disobe- 
dience. I  think,  therefore,  that  this  process  was  properly 
issued  in  conformity  with  section  4,  of  title  13,  relating  to 
proceedings  as  for  contempts,  etc.  The  only  question  that 
can  arise  is,  whether  a  person,  committed  under  this  section, 
is  entitled  to  the  jaU  liberties.  There  are  two  decisions  by 
the  late  chancellor  of  this  State,  which  settle  this  question. 
I  am  not  aware  that  they  have  ever  been  disturbed  or  even 
disputed.  They  seem  to  be  based  on  a  long  current  of  decisions 
in  England.  {Van  Wezd  v.  Van  Wesely  3  Pai.  38;  The 
People  V.  JBennettj  4  id.  282.)  It  is  there  held,  that  the  pre- 
cept or  attachment,  under  the  said  section,  is  a  mere  substi- 
tute for  an  execution  againBt  the  body.  In  the  last  mentioned 
case,  the  chancellor  says :  "  Where  a  rule  or  order  of  this  court 
has  been  made,  requiring  a  party  to  pay  the  costs  of  any  pro- 
VoL  IV.         8 
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oeedings  or  other  Bum  of  money,  and  he  is  committed  for  not 
paying  the  same  in  conformity  with  the  4th  section  of  the 
Bevised  Statutes,  which  relates  to  proceedings  as  for  contempts 
to  enforce  civil  remedies,  and  to  protect  the  rights  of  parties 
in  civil  actions,  he  is  in  execation  in  a  civil  action,  or  on 
attachment  for  not  paying  the  same  directed  to  be  paid.  In 
snch  case  he  is  entitled  to  the  jail  liberties."  ^'  But,"  he  adds, 
^^  the  provisions  of  the  Bevised  Statutes  relative  to  the  jail  lib- 
erties, etc.,  do  not  extend  to  the  case  of  a  party  who  is  com- 
mitted for  the  non-payment  of  a  fine,  imposed  upon  him  as  a 
punishment  for  a  contempt  of  the  court."  In  other  words,  if 
the  proceedings  are  under  section  5,  as  was  the  case  in  Brush 
v.  Zeey  the  defendant  is  not  entitled  to  the  jail  liberties ;  but 
if  the  proceedings  are  under  section  4,  as  in  the  case  before  us, 
the  defendant  is  entitled  to  them.  The  order  of  the  county 
judge  is,  consequently,  correct. 

The  order  appealed  from  should  be  affirmed  with  costs. 

Hunt,  Ch.  J.,  and  Gbovbr,  Masost,  Millbb,  Bacon  and 
DwiGHT,  JJ.,  concurred  in  the  final  conclusion  of  Wood- 
buff,  J.,  but  were  of  opinion  that  the  party  committed  was 
not  entitled  to  the  liberties  of  the  jail. 

Order  of  the  Supreme  Court,  and  of  the  county  judge, 
roTersed,  without  costs. 
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The  Pboplb  ex  rd.  Oabbet  M.  Clutb  and  others,  Appellants, 
V.  Chablbs  K  Boabdhan  and  others,  Bespondents. 

SUMMAXT  PROCEBDINGS  TO  UBOOTXR  POSSSSSIOir  OF  LAHD ;  BEQUUITES  OF  AFH- 
DATITIV;  AFFn>ATn  OF  BISYICB  tS ;    BTBXCT  GOMPUAKCB  WITH  STATUTB  DT. 

Pbactics.  Cods  of  Psoobdubb.  Appbal.  Spbcial  PROOEBDuros.  Jubisdio- 

nOK  OF  COUBT  of  ApPBALS.     CaSBS  COMPABBD  AXD  OTBBBUI.BD. 

Summary  proceedings  to  recoyer  poeseeaion  of  land,  are  special  prooeedinipEi 
within  the  wi«anin^  of  seetion  11  of  the  Code,  and  an  appeal  to  this  court 
from  the  judgment  of  the  Supreme  Court  reviewing  such  proceedings  is 
pxoperlj  taken,  and  is  within  the  jurisdiction  of  this  court  to  hear  and 
determine. 

The  cases  of  MaU&r  ofBodd  (27  N.  Y.  682)  and  of  The  People  ex  rel.  Ear- 
^eyetalY,  Heath  et  al,  (20  How.  Pr.  804),  which  limit  special  proceedings 
to  those  cases  which  are  litigated  in  courts,  therebj  excluding  those 
instituted  before  a  judicial  officer  out  of  court,  seem  not  to  be  in  accord 
with  the  prevailing  practice  of  the  courts,  nor  founded  upon  anj  solid 
basis  of  reason.  IfASOir,  J. 

The  tenor  of  section  6,  of  chapter  828,  Laws  of  1868,  is  an  intimation  that 
appeals  in  proceedings  of  this  nature  were  authorized  by  previously  ex- 
isting statutes ;  but  if  there  were  any  doubt  about  it,  the  act  itself  renders 
▼aUd  all  pending  appeals  in  such  cases,  and  authorizes  the  bringing  of 
such  in  the  future. 

Where  the  affidavit  which  Is  the  foundation  for  summary  proceedings  to 
recover  possession  of  land,  does  not  show  that  the  premises  are  situated 
within  the  jurisdiction  of  the  officer  before  whom  the  proceeding  is  insti* 
tnted,  it  fidls  to  confer  jurisdiction  upon  him,  and  recitals  put  into  the 
summons  will  not  cure  the  defect. 

Where  the  service  of  the  summons  in  these  proceedings  is  sworn  to  as 
bdn^  upon  a  date  prior  to  that  of  the  summons  itself,  the  variance  is 
filial ;  it  is  not  a  mere  clerical  error  that  may  be  corrected,  for  it  leaves 
the  case  without  any  proof  as  to  the  time  of  service,  and,  if  aoceptedy 
would  give  possible  eflbct  to  an  illegal  service. 

The  omission  in  such  affidavit  to  show  that  the  place  where  the  service  wsa 
made  upon  the  tenant,  was  his  last  place  of  residence  is  likewise  &tal  to 
the  validity  of  proceedings  affected  by  it.  {People  ex  rel.  Bimpeon  v.  PlaU, 
48  Barb.  116.) 

In  the  use  of  this  remedy  parties  must  be  held  to  keep  strictly  within  the 
pale  of  the  law,  and  conform  their  proceedings  strictly  to  the  demands  of 
the  statute,  if  they  expect  to  have  their  proceedings  sustained. 

The  appellants  rented  from  the  respondents  certain  prem- 
laeB  in  Eighth  street,  New  York|  being  portion  of  well 
known  premises. called  the  Neptune  iron  works,  for  a  term 
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of  three  monthB  from  the  Ist  September,  1866.  This  term 
expired  on  the  Ist  December,  1866,  and  the  tenants  contiau- 
ing  to  hold  over,  the  landlords,  on  the  21st  December,  1866, 
applied  to  the  city  judge  of  the  city  of  New  York  for  a  sum- 
mons under  the  statute,  and  no  one  appearing  in  answer  to 
said  summons,  the  city  judge,  due  proof  being  made  to  his 
satisfaction  of  the  service  of  the  summons,  rendered  judg- 
ment in  favor  of  the  landlords,  and  issued  his  warrant  ac- 
cordingly. 

The  appellants,  on  the  23d  January,  1867,  sued  out  of  the 
Supreme  Court  a  writ  of  cerUorwri^  upon  the  return  of 
which  the  case  was  heard  at  General  Term,  and  the  pro- 
ceedings before  the  justice  affirmed. 

The  relators  claim  to  have  perfected  an  appeal  from  this 
affirmance  to  the  Court  of  Appeals. 

T.  J.  ChiUj  for  the  appellants. 

I.  The  affidavit  upon  which  the  summons  was  issued  by 
the  city  judge,  of  the  city  of  New  York,  is  insufficient, 
uncertain,  and  defective. 

1.  It  does  not  show  that  the  premises  were  situate  in  the 
city  of  New  York.  It  describes  them  as  the  "  brass  foundry 
in  the  centre  of  the  Neptune  iron  works,  foot  of  Eighth  street, 
East  river."  From  such  description  the  court  can  as  well 
presume  the  premises  to  be  in  Brooklyn  as  in.  New  York. 
The  premises  must  be  so  described  as  to  appear  to  be  within 
the  city  of  New  York,  or  the  city  judge  acquires  no  legal 
right  to  issue  a  summons.  The  statute  vests  the  power  of 
removal  in  the  recorder,  etc.,  and  in  the  city  judge  (N.  Y. 
Laws,  1850,  chap.  205)  of  the  city,  where  such  premises  are 
situated.  The  fact  that  the  summons  attempts  to  give  a 
more  specific  description,  so  as  to  bring  the  premises  within 
the  officer's  limits,  cannot  aid  the  landlord  nor  confer  juris- 
diction. {Campbell  v.  MaUory^  22  How.  187 ;  Dud  v.  Ruai^ 
24  Barb.  438.) 

2.  It  purports  to  show  that  the  term  of  the  tenants  had 
expired,  but  its  phraseology  is  contradictory.    It  states  that 
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on,  or  abont  the  Ist  day  of  September,  1866,  the  premises 
were  rented  to  the  tenants  for  the  term  of  three  months 
from  the  first  day  of  September,  then  next,  thus  clearly 
indicating  that  the  term  did  not  commence  nntil  the  Ist  of 
September,  1867,  and  therefore  that  it  could  not  have  eicpired 
on  the  2lBt  of  December,  1866,  the  date  of  the  jurat. 

3.  The  holding  over,  if  any,  should  be  against  the  consent 
of  all  the  landlords.  If  any  one  of  them  consent  it  must  be 
construed  as  the  consent  of  all,  as  the  statute  contemplates 
that  all  shall  join  in  the  application  for  the  tenant's  removal. 
(2  R.  S.  original  paging  518,  §  29.)  The  affidavit  alleges 
that  the  tenants  continue,  etc.,  in  possession  without  the 
permission  of  the  said  landlord.  This  allegation  is  not 
inconsistent  with  a  holding  over  by  consent  of  the  other 
landlord.  •  It  is  evident  that  an  ejectment  will  not  lie  by  one 
of  two  or  more  joint  tenants,  or  tenants  in  common  against 
a  party  in  possession.  A  complaint  in  such  a  case  could  be 
demurred  to,  under  the  fourth  subdivision  of  section  144  of 
the  Code.  AU  the  owners  must  be  joined,  either  as  plaintiffs 
or  defendants  (§  119  of  the  Code ;  Cfrifm  v.  Clark,  33  Barb. 
46) ;  and  these  proceedings  are  to  all  intents  an  ejectment 
suit. 

4.  The  affidavit  purports  to  be  made  by  Boardman  indi- 
vidually, but  is  subscribed  and  sworn  to  by  him  as  assignee 
for  Boardman,  Holbrook  &  Co. 

This  is  a  fatal  defect.  Section  29  of  the  Revised  Statutes 
provides  that  any  landlord,  lessor,  or  their  legal  represent- 
atives, agents  or  assigns  may  make  the  affidavit.  Now,  it  is 
impossible  to  say  whether  this  affidavit  is  legaUy  made  by 
Boardman  as  landlord,  or  as  assignee  of  the  landlord.  The 
inference  is  that  the  original  lessors  assigned  the  term  to 
Boardman,  Holbrook  &  Co.,  and  that  they  assigned  the  same 
to  Boardman,  but  these  facts  should  be  distinctly  stated  and 
not  left  to  inference  (6  Hill,  316).  In  the  case  of  OwnningJiariy 
V.  Oodet  (4  Denio,  72),  one  Henry  described  himself  in  the 
body  of  the  affidavit  as  "  agent  of  the  landlord."  Judge 
BBO2<r60i!r,  vacating  the  proceeding,  said : "  Although  Henry,  in 
his  affidavit,  describes  himself  as  agent  for  Goelet^  he  does 
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not  swear  that  he  was  such  agent."  The  subscription  to  the 
affidavit  by  Boardman,  assignee,  etc.,  cannot  be  rejected  as 
surplasage,  because  thereby  he  has  brought  himself  within 
one  of  the  classes  of  persons  authorized  by  statute  to  insti- 
tute these  proceedings,  viz.,  assigns.  {Hill  y.  Stocking^  6  Hill, 
317 ;  Minie  v.  Burling,  82  Barb.  641 ;  Wiggin  v.  Wood- 
ruff,  16  id.  474.) 

5.  No  indictment  could  be  sustained  on  this  affidavit, 
because,  if  the  gravamen  were  illegal,  as  that  Boardman 
made  the  affidavit  as  landlord,  his  signature,  he  being  as- 
signee, etc.,  would  ignore  and  disprove  the  allegation.  And 
on  the  other  hand,  if  alleged  that  he  made  the  affidavit  as 
assignee,  the  objection  would  lie,  that,  although  lie  described 
himself  as  assignee,  ho  did  not  swear  that  he  was  assignee. 
(Vide  4  Denio,  72,  supra^  And  the  true  test  of  the  validity 
of  an  affidavit  is  that  an  indictment  can  be  predicated 
thereon. 

6.  If  the  landlords  are  tenants  in  common,  the  affidavit 
must  be  made  by  all ;  or  if  made  by  one,  it  must  appear 
that  he  is  authorized  to  make  the  same  on  behalf  of  his 
co-tenants.  If  the  tenancy  is  joint  it  should  so  appear,  as 
in  that  event  one  joint  tenant  could  probably  make  the 
affidavit  a  joint  tenancy,  being  a  seizing  ^^per  my  et  per 
UmV^  The  words,  "  any  landlord,"  etc.,  in  the  29th  section, 
must  be  construed  in  a  collective  sense,  and  therefore  mean 
that  all  the  parties  in  interest  must  join  in  the  application, 
and  must  make  the  affidavit,  etc.  {Oriffen  y.  Clarky  83 
Barb.  46.) 

II.  The  summons  is  defective  and  Toid,  because  it  does  not 
correctly  recite  and  follow  the  description  and  phraseology 
of  the  affidavit. 

1.  Section  80th  of  the  act  alluded  to,  prescribes  that  the 
officer  to  whom  the  application  is  made,  shall  issue  his  sum- 
mons, describing  the  premises  of  which  the  possession  is 
claimed,  etc.  It  is  evident  that  a  literal  transcript  of  the 
sworn  description,  is  here  required,  nothing  less  and  nothing 
more.  But  the  summons  in  this  case  did  recite  more.  It 
recited  that  the  premises  were  in  the  city  of  New  York, 
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which  the  affidavit  did  not  state.  {Dttd  v.  Bitsty  24  Barb.  438 ; 
Campbell  v.  JUaOaryy  22  How.  187.) 

3.  It  also  recited  tiiat  Boardman  rented  the  premises  on 
the  first  day  of  September  (in  which  year  does  not  appear), 
for  the  term  of  three  months,  and  afterward  it  is  stated  for 
the  term  of  three  months,  from  the  first  day  of  September 
then  next  ensuing.  It  is  quite  out  of  the  question  to  make 
out  from  this  recital  and  statement  the  beginning  or  end  of 
the  term,  and  again  it  differs  essentially  from  the  phraseology 
of  the  affidavit. 

ITT,  The  alleged  service  of  the  summons  was  irregular 
and  void. 

1.  It  should  have  been  made  as  provided  by  the  82d  sec- 
tion of  the  act  (2  B.  S.  514,  as  amended  by  chap.  684,  Laws 
1857),  viz. : 

Firdly.  By  delivering  a  true  copy  thereof  to  each  of  his 
tenants  personally,  and  at  the  same  time  showing  him  the 
original,  and,  in  case  such  personal  service  cannot  be  made 
by  reason  of  absence,  then. 

Secondly.  By  leaving  a  true  copy  thereof  for  each  of  the 
tenants,  at  their  respective  last  or  usual  place  of  residence, 
wilh  some  person  of  mature  age,  residing  at  such  their  last 
or  usual  places  of  residence,  and  if  there  was  no  such  person 
residing  there,  then  such  service  may  be  made  by  affixing 
such  copy  upofii  a  conspicuous  part  of  such  demised  premises. 
(2  It.  S.,  Edmonds'  ed.,  530,  §  32 ;  2  E.  S.,  514,  old  paging, 
%  32,  as  amended.  Laws  1857,  chap.  684 ;  People  ex  rel.  Simp- 
eon  V.  PlaU,  43  Barb.  116.) 

The  service  of  the  summons  therefore  cannot  be  made  on 
any  person  on  the  demised  premises  other  than  the  tenants, 
unless  the  same  were  also  the  last  or  usual  place  of  residence 
of  such  tenants. 

The  affidavit  of  Boyle  shows  that  service  thereof  was  made 
on  20th  December,  1866,  by  leaving  a  true  copy  of  the  sum- 
mons with  a  third  party  (neither  of  the  tenants),  who  is 
described  as  a  person  of  mature  age  and  discretion,  who  at 
the  time  of  such  service  was  on,  and  who  resided  upon,  the 
premises  described  in  the  summons ;  that  at  the  same  time 
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the  original  was  shown.  Boyle  fhrther  states^  that  the  said 
tenants  were  then  absent  from  the  said  premises,  and  that 
the  same  were  his  (^.  e.  the  person  on  whom  service  was  made), 
last  or  usual  place  of  residence. 

2.  All  the  aliwnde  facts  in  the  case  tend  to  the  conclusion 
that  Boyle  did  not  intend  to  swear,  that  the  premises  in 
question  were  the  place  of  residence  of  the  appellants,  but 
that  he  did  intend  to  swear  that  the  person  on  whom  he 
served  resided  there. 

Because  the  premises  were  a  brass  foundry  in  the  center 
of  the  Keptune  iron  works,  a  place  entirely  unsuited  for  the 
residence  of  three  persons. 

It  is  a  fair  presumption  that  the  iron  works  were  in  opera- 
tion at  this  time,  and  the  manufacture  of  iron  in  its  various 
branches  was  being  prosecuted  therein,  and  common  obser- 
vation and  experience  demonstrate  that  such  a  place  is 
unfitted  for  a  residence. 

Indeed,  it  would  be  quite  impossible  for  three  persons  to 
reside  in  the  center  of  an  iron  foundry,  amidst  the  surround- 
ing din,  noise,  smoke  and  confusion ;  on  the  other  hand  it  is 
always  customary  for  large  manufacturing  establishments  in 
a  city  to  employ  one  or  more  persons  as  watchmen,  and  he 
or  they  may  be  so  domiciled  in  and  about  such  premises,  as 
that  in  one  sense,  they  may  be  said  to  reside  thereupon,  par- 
ticularly if  they  are  unmarried  men. 

The  person  served  by  Boyle  may  have  been  one  of  this 
class  of  persons,  employed  by  the  Neptune  iron  works,  as 
above  alluded  to. 

Again,  Boyle  should  have  left  three  copies  of  the  summons, 
one  for  each  of  the  tenants :  he  swears  that  he  left  but  one 
'  copy  of  the  summons.  (B.  S.,  §  32,  8upray  sub.  n.  1 ;  JBiU  y. 
Stocking,  6  ffill,  316.) 

lY.  The  date  of  the  service  of  the  summons  as  sworn  to 
is  on  the  20th  December,  1866,  which  is  anterior  to  the  date 
of  the  jurat  to  Boardman's  affidavit  21st  December,  1866,  and 
before  the  actual  issuing  of  the  summons  22d  December, 
1866,  and  the  issuing  of  the  warrant  of  removal  was  therefore 
unauthorized. 
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1.  Because  the  flmrvice  purports  to  be  on  the  20th  of 
December,  1866,  two  days  before  the  issuing  of  the  summons. 

2.  The  city  judge  had,  therefore,  no  evidence  before  him 
as  to  the  actual  time  of  service,  and  it  is  essential  that  the 
sammons  shoold  have  been  served  so  as  to  allow  one  day  to 
intervene  between  the  service  and  the  return  day  of  the 
summons,  as  provided  for  by  chapter  764,  Laws  of  1866, 
section  1,  which  enacts  that  such  summons  shall  not  be 
returnable  before  the  day  following  its  service,  except  that 
when  said  term  expiree  on  the  Ist  day  of  May  (not  this  case), 
in  which  event  the  summons  may  be  returnable  on  the  same 
day. 

3.  This  defect  is  fatal,  and  is  not  now  amendable.  The 
city  judge  has  no  power  to  assume  that  the  summons  was 
served  on  any  particular  day.  Section  88  of  the  statute 
requires  that  due  proof  of  the  service  of  such  summons  be 
made  to  him,  which  most  assuredly  means  a  written  affidavit 
thereo:^  or  at  least  an  official  certificate  of  such  service. 
The  first  mentioned  proof  by  affidavit,  has  been  furnished, 
which  is  fEktally  defective,  and  it  is  confidently  submitted 
that  neither  the  dty  judge  nor  any  appellate  tribunal  can 
assume  that  the  service  was  actus^y  made  on  the  22d  of 
December,  1866  (Saturday),  which  is  the  only  day  on  which 
the  service  would  be  valid,  for  the  reason  that  if  the  service 
were  assumed  to  be  on  Sunday,  28d,  it  would  be  invalid,  as 
that  day  is  dies  non^  and  if  assumed  to  be  on  Monday,  24th, 
it  is  void,  as  not  allowing  one  day  to  intervene,  as  provided 
by  chapter  764,  Laws  of  1866,  above  quoted.  {TiNey  v.  Waffle, 
16  H.  Y.  180.)  No  indictment  can  be  sustained  on  this 
affidavit 

4.  Because,  if  the  indictment  alleged  that  the  service  was 
sworn  to  as  having  been  m.ade  on  the  20th  of  December, 
1866,  the  indictment  could  be  quashed,  on  the  ground  that 
the  service  was  alleged  to  have  been  made  before  the  issuing 
of  the  summons,  which  would  be  chronologically  impossible, 
and  if  alleged  to  have  been  made  on  any  other  day  between 
the  issuing  and  return  of  the  sxmmions,  such  allegation  would 
be  disproved  by  the  affidavit  itself,  which  fixes  the  day  of 
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service  on  the  20th  of  December,  1^66,  and  there  is  no 
power  in  anj  conrt  or  tribunal  to  legally  establiah  any  other 
day  of  service,  so  as  to  make  the  afllant  amenable  to  a 
criminal  prosecution  thereupon.  So  that,  in  point  of  fEust, 
there  may  have  been  no  service  whatever  made  of  the  sum- 
mons, or  it  may  have  been  illegally  made  on  the  21th  of 
December,  1866,  the  day  of  the  return  thereof,  and  unless 
the  appdlants  succeed  in  reversing  these  proceedings^  they 
are  entirely  remediless,  as  they  hare  had  no,  oppojftunity  to 
appear  and  traverse  the  allegations  of  the  affidavit' 

5.  The  appellants  ask  that  the  judgment  of.  the  Supreme 
Oourt  be  reversed;  that  the  affidavit,  summons,  wsrrant  of 
removal  and  other  proceedings  before  the  <iit^  ji^clge>  be  set 
aside  and  yacated,  and  that  it  be  adjudged  that  they  are 
entitled  to  restitution  of  the  premises — with  costs,  and  that, 
the  record  be  remitted  to  the  Supreme  Oourt,  with  directions 
to  carry  into  effect  the  decision  of  this  oourt  (Smith  & 
Moffat,  1  Barb.  65 ;  2  B.  6.  576,  848 ;  Code,  §  12.) 

/.  T.  WtUiamSy  for  the  respondents. 

Hasok,  J.  This  matter  comes  before  this  court  on  appeal 
from  the  judgment  of  the  Supreme  Oourt,  rendered  upon  the 
return  to  that  court  to  a  writ  of  cerHarari^  brought  to  review 
summary  proceedings  had  before  the  dty  judge  of  the  city  of 
New  York,  under  the  landlord  and  t^iant  act.  The  proceed- 
ings were  affirmed,  and  the  relator  appealed  therefrom  to  this 
court  The  point  is  taken  m  limine^  that  an  appeal  to  this 
oourt  will  not  lie  in  such  a  case.  The  11th  section  of  the  Oode 
provides,  that  the  Oourt  of  Appeals  shall  have  exclusive  juris- 
diction to  review,  upon  appeal,  every  actual  determination 
made  at  the  General  Term  of  the  Supreme  Oourt,  in  a  final 
order  affecting  a  substantial  right  in  a  special  proceeding. 
This  seems  very  clearly  to  embrace  the  case.  It  certainly 
does,  if  these  summary  proceedings  to  remove  a  tenant  are  to 
be  regarded  as  a  special  proceeding  under  the  Oode.  The 
opinion  was  expressed  by  Judge  Denio,  in  passing,  in  deliver- 
ing the  opinion  of  the  court  In  the  matter  of  Dodd  (27  N.  Y. 
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633),  that  to  be  a  special  proceeding,  in  the  Bense  of  tEe  Code, 
there  must  be  a  litigation  in  a  court  of  justice, — citing  the 
first  section  of  the  Code. 

This  section,  in  defining  remedies,  seems  to  give  some  conn- 
tenance  to  such  a  construction.  It  says :  ^^  Bemedies  in  courts 
of  justice  are  divided  into  actions  and  special  proceedings." 
This  narrow  construction  would  allow  no  special  proceeding, 
instituted  before  a  judicial  officer  out  of  court,  to  be  regarded 
a  special  proceeding  under  the  Code,,  and,  consequently,  this 
11th  section,  providing. for  appeals,  would  not  reach  such 

VCIDVD. 

The  same  view  was  taken  by  Judge  Mabvbt,  of  the  Su- 
preme Court,  in  The  People  ex  rd.  Siarvey  and  others  v.  SecUh 
and  others  (20  How.  Pr.  804-307).  The  Code  is  entitled,  "An 
act  to  supply  and  abridge  the  practice,  pleadings  and  pro- 
ceedings of  the  courts  of  this  State,''  and  is,  upon  the  plainest 
construction,  limited  to  proceedings  in  the  courts. 

The  proceedings,  after  they  come  into  the  Supreme  Court, 
are  to  be  regarded  as  a  special  proceediog  in  that  court,  and 
so  when  the  proceedings  are  brought  into  this  court.  Suppose, 
in  the  case  before  us,  the  decision  of  the  city  judge  had  de* 
dded  agaiDc^  the  landlords,  and  they  had  removed  the  proceed- 
iDgB  into  the  Supreme  Court,  would  they  not  have  been  seeking 
a  remedy  in  that  court  in  a  special  proceeding?  And  suppose 
again,  they  had  been  beaten  in  the  Supreme  Court,  and  had 
appealed  to  this  court,  would  they  not  have  been  seeking  a 
remedy  iu  a  special  proceeding  in  this  court  f  The  case  is  not 
different  that  these  appeals  have  been  taken  by  the  relator, 
for  the  respondents  are  seeking  their  remedy  by  the  resistance 
they  make  to  this  appeaL 

It  is  not  necessary  to  discuss  the  question,  and  I  will  only 
add,  that  I  have  looked  carefully  into  the  adjudged  cases,  and 
find  that  this  distinction  made  by  Judge  Denio  and  Judge 
Mabvin,  does  not  seem  to  have  been  observed  by  judges  gen- 
erally, and  there  is  no  reason  for  placing  so  limited  a  con- 
struction upon  this  first  section  of  the  Code.  The  general 
understanding,  I  think,  has  been  different,  and  there  is  a 
clear  l^slative  intimation  in  chapter  828  of  the  Laws  of  1868, 
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section  6,  that  an  appeal  to  this  court,  in  jnst  Bach  a  case  as 
this,  was  authorized  as  a  matter  of  right  before  the  passage 
of  that  act.  The  preceding  section  declares,  that  the  judg- 
ment of  the  Supreme  Oourt  at  a  General  Term  upon  such  a 
eerUora/n  shall  be  final,  unless  an  appeal  shall  be  allowed  by 
the  General  Term  before  the  end  of  the  term  next  after  that 
at  which  the  judgment  was  rendered.  Then  follows  the 
sixth  section,  which  enacts  ^^That  nothing  contained  in  this 
act  shall  prevent  an  appeal  to  the  Oourt  of  Appeals  from  any 
judgment  heretofore  rendered  by  the  Supreme  Oourt,  upon  a 
certiorari  awarded  pursuant  to  section  47,  title  10,  chapter  8, 
part  8,  of  the  Bevised  Statutes,  provided  that  such  appeal 
has  already  heen  talsen  or  shall  be  taken,  within  one  year  after 
the  passage  of  this  act.''  This  act  goes  further.  It  renders 
valid  all  pending  appeals  in  this  court  in  just  such  cases  as 
this. 

If  there  is  any  validity  in  the  statute,  the  appellant  is  rectus 
m  onria  on  this  appeal,  and  there  can  be  no  doubt  as  to  the 
power  of  the  legislature  to  pass  such  an  act,  which  simply 
regulates  the  proceedings  enforcing  a  renledy.  The  right  to 
abolish  appeals  and  substitute  a  writ  of  error,  and  vice  verm^ 
has  never  been  doubted,  and  to  conform  the  proceedings  of 
the  one  to  the  other  in  pending  suits  is  equally  clear. 

These  proceedings  should  be  reversed  for  several  reasons : 
In  the  first  place,  the  affidavit  presented  to  the  city  judge, 
and  which  was  the  foundation  of  the  proceedings,  was  so 
defective,  it  did  not  confer  jurisdiction  upon  the  officer.  It 
fails  to  show  that  the  premises  were  situated  in  the  city  of 
New  York,  which  is  essential  to  give  the  city  judge  juris- 
diction. 

The  recitals  put  into  the  summons  by  the  judge  when 
he  issued  the  same,  do  not  cure  this  defect.  The  affidavit 
of  Doyle  as  to  the  service  of  the  summons,  is  so  fatally 
defective  that  no  jurisdiction  to  proceed  ftirther  in  the  mat- 
ter was  conferred  upon  the  judge.  The  affidavit  of  Board- 
man,  the  landlord,  upon  which  the  proceedings  were  insti- 
tuted, purports  to  be  sworn  to  on  the  2l8t  of  December,  1866, 
and  the  summons  is  dated  on  the  22d  of  December,  and 
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Doyle  swears  in  his  affidavit,  that  lie  served  the  same  on  the 
20tii  of  December.  It  is  said,  this  is  a  palpable  mistake  as 
to  date,  that  he  could  not  have  served  it  on  that  day,  for  the 
summons  waa  not  then  issued,  and,  consequently,  he  could 
not  have  served  the  original  on  the  20th  of  December.  If 
this  were  granted,  it  only  proves  that  the  summons  was  not 
served  on  the  20th,  and  that  the  affidavit  is  wrong  in  this 
respect.  We  are  thns  left  without  any  proof  when  it  was 
served,  except  that  it  appears  to  have  been  sworn  to  on  the 
24th,  the  return  day  of  the  summons.  The  service  may  then 
have  been  made  on  that  day,  and  only  a  few  minutes  before 
the  return  thereof  which  certainly  would  be  most  unreason- 
able if  not  ill^al. 

There  is,  however,  another  fatal  defect  in  this  affidavit :  it 
fiedls  to  show  that  the  last  place  of  residence  of  these  tenants 
was  at  this  brass  foundry,  where  the  service  was  made,  by 
leaving  a  copy  with  a  person  of  suitable  age.  This  is  a  fatal 
defect  {I^  People^  ex  rd.  Svm^on^  v.  PlaM^  42  Barb.  116.) 
The  party  who  uses  this  quite  severe  and  summary  remedy, 
by  serving  the  summons  the  hour  it  is  returnable,  by  leaving 
a  copy  with  some  stranger  in  interest,  and  then,  as  is  fre- 
quently done,  run  with  a  break-neck  speed  to  the  judge,  and 
have  a  default  taken,  and  the  warrant  issued  to  the  officer  to 
deliver  possession,  before  the  tenant  can  get  there  if  he  learns 
of  the  proceedings,  must  be  h^ld  to  keep  strictly  within  the 
pale  of  the  law,  and  conform  his  proceedings  strictly  to  the 
demands  of  the  statute,  if  ho  expects  to  have  his  proceedings 
sustained.  These  proceedings  should  be  reversed  with  costs, 
and  the  record  remitted  to  the  Supreme  Oourt,  with  directions 
to  carry  into  effect  this  judgment. 

Judgment  reversed. 
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Statement  of  case. 


Geobgb  a.  Osgood  et  al.j  Beceivers  of  the  Colnmbian  Insniv 
ance  Oompanj,  Bespondents,  v,  David  Ooden^  impleaded 
with  others,  Appellant. 

Set-off.    Ihsolyeiit  oobfobatiokb.    Lubueakcb  compakibb.    Befbb- 

BBNTATIVE  GHAB1.GTEB  OF  BEGEIYSBS. 

ThlB  is  one  of  manj  actions  "by  the  parties  plaintifb,  in  their  capadtj  as 
reoeiyers  of  the  Colombian  Insnranoe  company,  which  have  npon  one 
issne  or  another  been  brought  to  this  court.  The  case  of  Oigood  y.  Zoy- 
Hn,  decided  at  the  June  Term,  1867  (8  Eeyes  521),  settled  the  qnestionB 
of  the  form  of  the  action,  the  proper  parties,  and  the  liabilitj  of  this 
defendant  for  the  amount  paid  to  him  as  a  dividend  bj  the  company  after 
insolvency,  leaving  to  be  determined  only  the  question  of  his  claim  to 
set  off,  against  that  liability,  his  claims  against  the  company  for  return 
premiums  on  certain  policies^  and  damages  for  a  loss  on  a  policy  of 
insurance  issued  by  the  company,  and  to  have  the  balance  found  due  him 
paid  in  full  out  of  the  fimds  in  the  receiver's  hands,  instead  of  sharing 
in  the  distribution  of  the  assets  in  common  with  other  creditors. 

ffeld,  that  the  claims  of  the  defendant  against  the  company  could  not  be 

.  allowed  as  a  set-off  against  the  claim  of  the  receivers  in  this  action,  for 
the  reason,  that  in  this  action  the  receivers  represent,  not  the  company, 
but  the  creditors,  who  are  the  parties  beneficially  interested ;  hence  the 
case  is  not  brought  within  the  statute  in  relation  to  seioffli,  nor  within 
the  spirit  of  the  decisions  cited  to  sustain  the  defendant's  claim. 

The  doctrine  enunciated,  recognizes  fully  the  principle  that  a  set-off  will 
be  allowed  against  the  representative,  in  the  capacity  of  trustee,  etc., 
where  it  would  be  allowed  against  the  principal,  but  the  principal  in 
this  action  being  the  creditors  and  not  the  company,  and  the  defendant 
having  no  claims  against  the  creditors  which  he  could  set  off  had  the 
action  been  instituted  by  them  instead  of  by  the  receivers  on  their 
behalf,  he  has  none  against  their  representatives  in  this  suit. 

The  double  character  in  which  receivers  act,  as  representatives,  in  some 
relations,  of  the  company,  and,  in  others,  of  the  creditors  of  the  company, 
is  Ibrdbly  illustrated  in  this 


This  suit  was  brought  by  the  receivers  of  an  insolvent 
insurance  company,  against  the  appellant  and  several  hun- 
dred defendants,  all  of  whom  were  either  stockholders  or 
creditors  of  the  corporation. 

The  object  of  the  suit  was  two-fold :  First,  to  recover  from 
such  of  like  defendants  as  were  stockholders,  certain  sums 
received  by  them,  individually,  from  the  company,  by  way 
of  dividend  declared  when  it  was  insolvent,  and  to  restrain 
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them  from  paying  the  same  to  any  one  else.  Second,  to  restrain 
Buch  of  the  defendants  as  were  creditors,  fix)ni  prosecuting 
individual  snits  against  the  stockholders  to  recover  snch 
amounts. 

Ogden,  the  appellant,  at  the  time  of  the  commencement 
of  this  suit,  January  18, 1867,  was  both  a  stockholder  and  a 
creditor  of  the  company.  He  had  received,  January  2, 1866, 
by  way  of  dividend  from  the  company,  $304,50,  which  the 
respondents  seek  to  recover.  The  company  owed  him 
$141.37  for  return  premiums  on  certain  policies  of  insurance 
effected  by  him  previously  with  it,  and  he  claimed  also 
$1,391.18  for  damages  on  a  policy  of  insurance  issued  by  it. 
The  loss  under  the  latter  occurred  prior  to  January  1, 1866. 
The  vessel  arrived  in  port  January  18, 1866.  The  respond- 
ents were  appointed  receivers  January  23, 1866.  A. protest 
was  made  February  7,  1866,  and  filed  with  the  receivers 
May  22,  1866.  By  the  terms  of  the  policy  the  loss  was 
payable  thirty  days  after  filing  of  proo&. 

The  appellant,  in  his  answer,  claimed  to  have  the  total 
amount  due  him  from  the  company  ($1,632.41)  set  off  against 
the  amount  claimed  by  the  receivers ;  and  he  further  prayed 
judgment  in  his  favor  that  the  balance  due  him  be  decreed 
to  be  paid  by  the  receivers  out  of  the  funds  collected  by 
them  in  this  suit 

The  case  was  referred  to  Hamilton  W.  Eobeetbon,  to  hear 
and  determine.  There  was  no  dispute  as  to  the  facts.  He 
disallowed  both  the  set-off  and  counter-claim,  and  directed 
judgment  for  the  respondents.  Ogden  appealed  to  the 
General  Term,  where  the  judgment  was  affirmed.  The 
present  appeal  was  then  taken  by  him. 

Mbridge  T,  Gerry ^  for  the  appellant. 

I.  The  chief  and  principal  error  committed  by  the  referee, 
and  affirmed  by  the  court  below,  arose  from  this  suit  being 
regarded  by  them  as  a  statutory  proceeding  at  law  in  behalf 
of  the  creditors,  to  recover  a  dividend  fraudulently  paid  and 
received. 
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1.  It  waa  urged  as  principal  ground  of  demurrer  to  the 
complaint,  when  this  case  was  last  before  this  court,  that  the 
suit  was  not  maintainable  as  one  at  law  under  the  statute, 
because  there  was  no  averment  of  fraud.  But  this  court 
held,  unanimously,  that  the  suit  was  properly  brought  in 
equity,  and  that  the  complaint  was  not,  therefore,  within  the 
objection  urged ;  nor,  for  that  reason,  within  the  other  objec- 
tions of  misjoinder  of  parties  and  causes  of  action.  Osgood 
y.  Laytm^  3  Transcript  Appeals,  124. 

2.  However  the  Code  may  have  assimilated  the  forms  of 
legal  proceedings,  still  the  rules  which  govern,  and  the  prin- 
ciples which  form  the  basis  of^  legal  and  equitable  actions, 
substantially  remain  as  distinct  as  before. 

n.  Assume  this  suit  to  be  (as  the  appeUant  insists)  in 
equity.  The  rule  then  is  that  whore  a  party  sues  in  equity 
to  compel  another  to  bring  into  court  moneys  which  he  claims 
to  be  due  him  (or  the  person  he  represents),  and  the  party 
sued  does  so,  and  at  the  same  time,  claims  and  proves  that 
he  is,  in  fact,  a  creditoi:,  instead  of  a  debtor  of  the  party 
suing,  equity  will  not  only  allow  the  fact  proven  as  a  set-off, 
but  will  decree  the  party  suing  to  pay  the  party  sued  the 
balance  due  him  out  of  the  moneys  so  brought  into  court. 

1.  The  principle  here  contended  for  exists  independent 
of  any  statute.  Lord  Eldok  said  that "  the  Court  of  Chancery 
was  in  possession  of  it,  as  grounded  upon  principles  of  equity 
long  before  the  law  interfered."  Lord  Mansfield  reasserted 
it  also.  jSo  pwrU  Stephens^  11  Yesey,  Jr.,  26 ;  Oreen  v. 
Fa/rmer^  4  Burr,  2,  220. 

(a)  It  is  true,  the  general  right  of  set-off  was  first  intro- 
duced by  statute  into  the  banking  law  in  1705.  But  the 
principle  was  asserted  in  courts  of  equity  long  before,  as  not 
derived  from,  nor  dependent  on,  any  statutory  enactment, 
but  founded  on  the  principles  of  the  civil  law.  Freeman  v. 
Loma/Mj  9  Hare,  116 ;  Stat.  4  Anne,  cap.  17,  §  11 ;  11  Stat, 
at  Large,  166;  Dunccm  v.  Lyony  3  Johns.  Ch.,  359; 
WiUaker  v.  Rush,  Ambler,  407 ;  FaopoHe  Deeze,  1  Atk.  228. 

{b)  Indeed,  long  before  the  statute.  Lord  Chief  Justice 
NoETH  said,  in  1675 :   "  If  there  are  accounts  between  two 
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merchants)  and  one  of  them  becomes  bankrupt,  the  course 
is  not  to  make  the  other  to  pay  the  whole  that  was  originallj 
intmsted  to  him,  and  to  put  him,  for  the  recoyeiy  of  what  the 
bankrupt  owes  him,  into  the  same  condition  with  the  rest  of 
the  creditors,  but  to  make  him  pay  that  only  which  appears 
to  be  dae  to  the  bankmpt,  on  the  foot  of  the  account.'' 
AfkmymouSy  1  Modem,  215. 

2.  The  application  of  this  principle  will  be  found  in  Gtels- 
ton's  case,  which  occurred  in  the  old  Oourt  of  Ghancery, 
in  this  State  in  1812.  There  the  assignees  of  one  Sands, 
a  bankrupt,  filed  a  bill  to  set  aside  a  judgment  obtained  by 
Gebton  prior  to  his  discharge,  on  the  ground  that  he  had 
taken  the  body  of  the  bankrupt  in  execution,  and  had  after- 
ward voluntarily  released  him.  Q-elston  denied  the  allega- 
tions of  the  bUl,  and  prayed  that  his  judgment  might  be 
satisfied  out  of  the  proceeds  of  real  estate  of  the  bankrupt 
brought  into  court.  The  chancellor  dismissed  the  biU  against 
C^ton,  and  also  denied  his  prayer  for  aflSnhatiye  reliefl 
On  appeal  by  Gelston  firom  the  latter  order  it  was  unani- 
mously reversed,  and  Gelston  was  paid  the  amount  of  his 
judgment  out  of  the  moneys  so  collected.  {CochoUe  t.  OeU* 
ion,  10  Johns.  509.) 

S.  So  in  a  recent  case  in  Kew  Jersey,  where  a  bank  at  the 
time  of  its  failure  held  the  money  of  the  defendants  which 
had  been  deposited  in  the  bank,  and  the  defandants  held  the 
promissory  notes  of  the  bank  which  they  had  obtained  in 
good  ffuth,  the  oourt  held  that  in  equity  the  bank  was  a 
debtor  to  the  defendants  for  the  money  held  on  deposit 
and  for  the  amount  of  their  bills  in  the  defendant's  hands. 
And  they  said,  ^^  as  appUed  to  the  settlement  of  a  bankrupt 
or  insolvent  estate  of  an  individual,  there  appears  never  to 
have  heea  a  question  as  to  the  equity  of  the  rule.  Ko  dis- 
tinction is  apparent,  and  none  has  been  suggested  which 
should  exempt  insolvent  corporations  from  the  application 
oftiiesame  principle."  (BeoewersY.  Patterson  Gas  Light 
Campaayy^  8  Zabrislde,  288,  295 ;  a  strong  case  in  point.) 

4.  It  is  a  general  rule  also  in  equity,  that  where  it  has 
acquired  jurisdiction  over  parties  or  funds  for  one  purpose,  it 
Vol.  IV.       10 
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retams  that  jurisdictioii  for  all  purpoBes.  Hence  a  party 
suing  in  equity  incurs  by  so  doing  the  risk  of  adyerse  claims 
of  an  equitable  nature,  which  may  eTon,  reverse  his  position 
in  the  suit  and  make  him  in  reality  the  defendant  iostead  of 
the  plaintiff. 

{a)  An  apt  illustration  of  this  will  be  found  in  the  omni- 
bus suit  of  the  Kew  Haven  railroad.  There  the  company 
filed  a  bill  to  cancel  certain  forged  certificates  of  stock,  and 
was  finally  compelled  in  that  suit  to  pay  very  heavy  damages 
to  many  of  the  defendants  who  had  bought  tiiese  forgeries  in 
good  faith  from  an  agent  of  the  company.  (JT.  Y.  <&  N.  H. 
R  R.  Co.  V.  Sehuyler  et  al,y  84  N.  Y.  44,  45,  46,  in  point.) 

(b)  And  as  was  well  said  by  Judge  Mason  (in  a  case  where 
a  bill  was  filed  to  set  aside  a  mortgage  on  the  ground  that  it 
was  given  without  authority,  and  the  defendants  in  answer 
insisted  on  its  validity  and  prayed  a  decree  of  sale,  which 
was  ordered) :  ^^  The  parties  are  before  the  court ;  they  have 
submitted  the  question  as  to  their  mutual  rights  under  it  to 
its  decision,  and  it  would  be  an  idle  ceremony  to  compel  the 
defendants  to  resort  to  a  new  suit  in  order  to  obtain  that 
relief  which  the  court  had  adjudged  him  entitled."  {Derwrn 
V.  Hatfiddy  4  Bandf.  416.) 

6.  The  rule  then  in  equity  being  too  well  settled  to  admit 
of  question,  that  where  a  debtor  to  an  insolvent  is  also  his 
creditor  and  has  in  his  possession  money  belonging  to  the 
insolvent,  he  is  only  bound  to  pay  over  to  the  insolvent  the 
balance  due  him ;  it  follows  that  where  he  brings  this  money 
into  court  under  legal  process  he  does  not  thereby  lose  the 
legal  priority  to  it  which  its  possession  gave  him,  nor  is  he 
bound  to  relinquish  such  right  and  share  pro  rata  in  its  dis- 
tribution with  the  other  creditors.  {Codwise  v.  OeUtan^  10 
Johns.  610,  supra  /  McLaren  v.  Penni/ngUm^  1  Paige,  112 ; 
Ed  pwrte  Deeze^  1  Ath.  228.) 

6.  True,  in  certain  cases,  under  the  old  equity  practice,  a 
cross-bill  was  necessary  to  obtain  affirmative  relief,  even 
where  the  set-off  might  be  pleaded  in  bar.  Now,  however, 
a  defendant  may  claim  affirmative  relief  in  his  answer,  and 
obtain  judgment  in  his  favor  if  he  substantiate  his  claim. 
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(C!ode,  §§  149)  263,  274;  Vimear  y.  Lvvvngston^  8  Elern* 
248.) 

(a)  This  was  done  in  the  New  Haven  Bailroad  Omnibus 
Bnit,  already  referred  to,  which  was  brought  since  the  pas- 
sage of  the  Oode. 

(i)  And  the  referee  seems  to  have  conceded  this,  even  in 
his  view  of  the  case. 

m.  The  next  objection  of  the  referee,  that  the  appellant 
is  precluded  from  o£betting  his  claims  against  the  compaoj 
in  this  suit,  and  from  obtaining  affirmative  relief,  because 
the  plaintifib  are  receivers  of  the  company,  and  sue  only  in 
a  representative  capacity,  is  equally  untenable. 

1.  Upon  a  bill  filed  in  the  old  Oourt  of  Chancery  by  a 
creditor  against  the  trustees  of  a  bank,  the  charter  of  wluch 
has  been  diasolved  under  the  statute,  the  chancellor  said : 
^  The  trustees  have  all  the  rights  which  were  vested  in  the 
corporation  at  the  moment  of  its  dissolution,  and  the  com- 
plainant can  make  any  defense  to  an  action  brought  against 
him  by  the  trustees,  which  he  might  have  made  against  a 
suit  brought  by  the  corporation,  had  it  continued  in  exis- 
tence. In  relation  to  the  set-off,  there  can  be  no  doubt  of 
his  equitable  right  to  be  allowed  for  any  demand  which  he 
had  against  the  bank  at  the  time  of  the  repeal  of  its  charter." 
{McLaren  v.  Permmgton^  1  Paige,  112.) 

2.  In  Miller's  case,  against  the  Eeceivers  of  the  Franklin 
Bank,  Miller  had  a  deposit  in  the  bank,  in  his  name,  as  pub- 
lic administrator.  He  also  held  $1,150  of  the  bills  of  the. 
bank,  drawn  from  the  bank  on  his  account  as  public  admin- 
istrator. The  bank  had,  at  the  same  time,  a  claim  against 
Miller  as  an  individual,  secured  upon  real  estate.  He  claimed 
to  set  off  the  notes  held  by  him  and  hia  deposit,  as  public 
administrator,  again^  his  individual  debt  to  the  bank.  The 
only  question  appears  to  have  been,  whether  the  debts  were 
mutual,  one  being  in  his  own  right  and  other  as  public  ad- 
ministrator. The  court  allowed  the  claim  to  set  off  both  the 
deposit  and  the  notes.  {MiUer  v.  Beoeivers  qf  FranMm  Banky 
1  Paige,  444.) 

8.   Kow,  a  receiver  is  simply  an  officer  of  the  court, 
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invested  by  his  appointment  with  the  collection  and  distribu- 
tion of  the  assets. of  a  corporation  rendered  incompetent  by 
insolvency  or  other  legal  disability  to  administer  those 
assets.  He  is  not,  as  supposed  by  the  referee,  the  mere 
representative  of,  or  trustee  for,  the  creditors  alone.  {Hutch- 
inson  v.  Zord  JUasiereney  2  Ball  &  Beatty,  55 ;  Dams 
Y.  Marlboraughy  2  Swanst.,  118. ;  Cu/rtia  v.  LeaviUy  15 
N.  T.  1.) 

(a)  It  is  very  true  thkt  he  represents  the  creditors ;  but  he 
also  represents  the  stockholders  and  all  connected  with  the 
company  itself.  AUUTj  he  could  not  maintain  a  suit  like 
the  present  where  he  proceeds  against  certain  creditors  to 
restrain  their  suing  stockholders,  as  weU  as  against  the  stock- 
holders. 

(j^)  And  the  proposition  is  perfectly  untenable,  that  he  at 
one  time  sues  as  representing  the  creditors  only ;  at  another, 
the  stockholders ;  at  another,  the  court.  When  he  sues  as 
receiver,  he  exercises  in  so  doing,  every  function  of  his  office 
necessary  to  sustain  his  capacity  to  sue,  and  right  to  recover, 
against  which  every  legal  or  equitable  objection  may  be 
urged. 

4.  Now,  the  receivers  could  have  sued  the  appellant,  indi- 
vidually, under  the  statute,  for  assets  paid  him  by  mistake  by 
way  of  dividend.  So  the  company,  had  it  been  solvent, 
could  have  sued  any  one  of  its  stockholders  for  money  so 
paid.  The  right  of  action  then  existed,  whether  sought  to 
to  be  asserted  by  the  company  (no  longer  vital),  or  by  the 
receivers  as  its  sole  representatives. 

(a)  The  statute  expressly  authorizes  the  receivers  to  sue 
at  law.  They  required  no  statute  to  enable  them  to  sue  in 
equity,  as  trustees.  (Law  of  1858,  chap.  814,  §  2,  p.  506 ;  3 
R.  S.,  5th  ed.,  226 ;  Talmage  v.  PM^  3  Sdd.  328 ;  Pence  v. 
Hmdey,  I  Barb.  Oh.  122 ;  Nathan  y.  WhiOocTt,  9  Paige,  152.) 

(j^)  The  company  unquestionably  could  sue  at  law  any  one 
of  its  stockholders  who  had  received  a  dividend  improperly  or 
by  mistake ;  and  the  receivers  sue  in  right  of  the  corporation. 
(  TTUca  Bank  v.  Va/n  Gdaon^  18  Johns.  485 ;  LeawU  v.  TateSy 
4  Edw.  Oh.  184.) 
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5.  But  an  express  statute  authorizes  the  allowance  of  the 
o&et  in  cases  like  the  present. 

(a)  This  statute  provides  that  ^  if  the  plaintiff  be  a  trustee 
for  any  other,  or  if  the  suit  be  in  the  nameof  a  plaintiff  who 
has  no  real  interest  in  the  contract  upon  which  the  suit  is 
founded ;  so  mudi  of  a  demand,  existing  against  those  whom 
the  plaintiff  represents,  or  for  whose  benefit  the  action  is 
brought,  may  be  set  off  as  will  satisfy  the  plaintiff's  debt,  if 
the  same  might  have  been  set  off  in  an  action  brought  by 
those  beneficially  interested."  (2  B.  S.  854-6,  §  13,  subd.  10; 
3  R  8.,  5th  ed.,  p.  686.) 

(b)  In  construing  this  statute,  the  Superior  Oourt  held 
''that  the  maker  of  a  promissory  note  held  by  a  corporation, 
and,  on  the  insolvency  of  the  corporation,  passing  to  the 
receiver  thereof,  has  the  same  right  of  set-off  in  the  hands 
of  the  receiver  which  he  would  have  in  the  hands  of  the 
corporation  itself." 

WooDsuFF,  J.,  said,  ''  There  is  much  ground  for  saying, 
&at,  within  the  meaning  of  this  provision,  the  present 
plaintiff  represents  the  insolvent  corporation.  He  sues  in 
right  of  such  corporation.  By  virtue  of  his  appointment  he 
succeeded  to  the  rights  of  such  corporation,  and  he  enforces 
those  rights  without  any  real  interest  in  the  contract  upon 
which  the  suit  is  founded.  He  answers  literally  the  descrip- 
tion of  the  statute,  being  '  a  trustee  for  another.'  In  this 
view  of  the  statute,  the  daim  of  the  defendant  being  one 
which  could  be  set  off  if  the  company  were  plaintiff^  it  may 
be  set  off  as  against  the  receiver."  {Berry ^  Eeoevoer^  etc.y  v. 
JBreUy  6  Bosw.  672,  678.) 

(c)  So,  where  moneys  were  borrowed  fix)m  a  fire  insurance 
company  on  mortgage,  in  order  to  erect  a  building  on  the 
mortgaged  premises,  and  the  building  when  erected  was 
insured  in  the  same  company,  and  then  destroyed  by  fire ;  it 
was  held  that  in  proceedings  by  the  receivers  of  the  company 
(it  having  become  insolvent),  to  enforce  the  mortgage,  the 
loss  by  fire  was  allowable  as  set-off  in  equity.  {In  re  Th& 
Globe  Insurance  Oo.j  2  Edw.  Gh.  622.) 

(d)  So,  in  Kew  Jersey,  in  a  case  already  cited,  the  same 
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doctrine  was  suBtained^  and  a  debtor  to  an  inBolvent  corpo- 
ration, on  being  Bued  by  its  receivers,  was  allowed  to  offset 
a  claim  he  bad  against  the  corporation.  {BeoeiverSj  etc^r. 
Patersan  Oaa  Light  Comfpcmy^  3  Zabriskie,  283.) 

lY.  The  farther  objection  of  the  referee  to  the  allowance 
of  the  appellant's  daim,  ^^  that  it  is  not  of  the  same  character^ 
nor  due  and  payable  in  the  same  right,  as  that  daimed  by  the 
plaintiflw/'  is  also  untenable. 

1.  The  statute  provides,  ^^  where  mutual  credit  has  been 
given  by  a  debtor  and  any  other  person,  or  mutual  debts 
have  subsisted  between  such  debtor  and  any  other  person, 
the  trustees  may  set  off  such  credit  or  debt,  and  pay  the 
proportion,  or  receive  the  balance  due."  (3  R.  S.,  47,  §  36 ; 
id.  356,  §  15.) 

3.  Although  in  its  terms  permissive,  this  provision  was 
intended  to  be  mandatory  upon  the  requisition  of  either 
party,  and  embraces  all  cases  of  debts  actually  due  at  the 
time  of  the  appointment  of  the  receivers  to  and  from  parties 
in  the  same  capacity.  They  are  ^^  mutually  subsisting  debts  " 
— that  is,  they  subsist  or  exist  in  favor  of  each  pariy  against 
the  other.  {Master  qf  Va/n  AUen^  37  Barb.  338, 239 ;  Murray 
V.  Tclcmdy  3  Johns.  Ch.  669 ;  and  Dale  v.  CooJce^  4  id.  11, 
as  to  what  a  ^'  mutual  debt "  is.) 

3.  Kow,  as  to  the  appellant,  these  were  clearly  mutual 
debts,  within  the  statute  and  the  adjudged  cases. 

(a)  The  loss  insured  against  happened  before  the  receiven 
were  appointed.  The  money  here  sought  to  be  by  them 
recovered,  came  into  his  hands  before  they  were  appointed. 

(f>)  The  amount  of  the  loss  was  settled  by  the  provisions 
of  the  policy  before  this  suit  was  brought.  That  amount  is, 
therefore,  definite  and  certain,  and  is  so  admitted  to  be  on 
this  trial. 

(<?)  The  fact  that  the  proofs  of  loss  were  not  filed  until 
after  the  receivers  were  appointed,  makes  no  difference. 
That  only  affected  the  time  of  payment. 

The  Court  of  Appeals  held,  in  r^ard  to  these  very 
receivers,  that  a  loss  occurring  before  bankruptcy  is  within 
the  statute,  although  the  loss  be  not  adjusted  till  after  the 
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bfliiknipt<7,  and  although  no  extended  time  of  payment  be 
aaked  or  foimidly  given.  {Oaffood  y.  DeOroat^  86  K.  Y.  848 ; 
affirming  Holbrook's  case,  in  6  Paige,  220.) 

The  Superior  Oonrt  had  previously  held  that  the  maker 
of  a  promissory  note  held  by  an  insolvent  corporation,  which 
did  not  become  payable  until  after  the  receiver  was  ap- 
pointed, could  still  ofbet  it  {Berry y  ReoeheTy  y.  Brettj  6 
Bosw.,  627,  688,  in  point.) 

This  merely  affirmed  the  doctrine  so  plainly  drawn 
by  Chancellor  Walwobth,  when  he  said :  ^'  In  the  case  of 
Miller,  this  court  decided  that  any  equitable  offset  which 
the  debtor  had  at  the  time  the  bank  stopped  payment,  was 
not  altered  by  the  appointment  of  a  receiver.  It  makes  no 
difference  whether  the  debt  of  the  bank  was  then  payable  or 
has  since  become  due."  {In  re  Beoeiver  qf  Middle  DitA. 
Banky  1  Paige,  585.) 

The  principle  was  most  admirably  fllustrated  and  stated 
by  the  Supreme  Court  of  New  Jersey,  in  a  case  already 
cited.  "  The  simple  state  of  the  case  is,  that  the  bank,  at 
the  time  of  its  Mlure,  held  the  money  of  the  defendants,  which 
has  been  deposited  in  the  bank,  and  that  the  defendants 
held  the  promissory  notes  of  the  bank  which  they  had  ob- 
tained in  good  faith,  and  in  equity  the  bank  was  a  debtor  to 
the  defendants  for  the  money  held  on  deposit,  and  for  the 
amount  of  their  bills  in  the  defendant's  hands.  As  applied 
to  the  settlement  of  a  bankrupt  or  insolvent  estate  of  an  indi- 
vidual, there  appeyrs  never  to  have  been  a  question  as  to  the 
equity  of  the  rule  as  above  stated.  No  distinction  is  appa- 
rent, and  none  has  been  suggested,  which  should  exempt 
insolvent  corporations  from  the  application  of  the  same  prin- 
(^ples.  *  *  ♦  I  am  of  opinion,  both  upon  principle  and 
upon  authority,  that  the  debtor  of  an  insolvent  corporation 
loses  none  of  his  rights  by  the  act  of  insolvency ;  that  he  has 
the  same  equitable  right  of  set-off  against  the  receivers  that 
he  had  against  the  corporation  at  the  time  of  its  insolvency ; 
and,  consequently,  that  a  debtor  of  the  bank,  whether  his 
indebtedness  was  actually  accrued  or  not  at  the  time  of  the 
insolvency,  may  in  equity  set-off  against  his  debt  either  a 
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deposit  in  the  bank  or  bills  of  the  bank  lonafide  receiyed  by 
him  before  the  fEulnre  of  the  bank."  {Reoeivera  y*  PaUerscn 
Oas  lAghA  Qp.^  enpra.) 

4r.  And  it  is  absnrd  to  insist  that  debts  or  credits,  to  be 
ayailable  as  off-sets  in  any  case,  must  arise  ont  of  the  same 
transaction. 

{a)  As  already  shown,  that  certainly  is  not  the  nde  in 
equity. 

{i)  The  statute  cited  contains  no  such  requirement  Its 
proyisions  are  satisfied,  if  such  debts  or  credits  are  ^^  mutual  ^ 
—that  is,  "reciprocal.'^  (2  E.  S.  47,  §  86.) 

Y.  Equally  untenable  is  the  objection  raised  by  the  learned 
counsel  for  the  respondents  to  tiie  allowance  of  ihoi  off-set, 
"  because  the  statute  subjects  the  appellant  to  an  indiyidual 
liability  for  the  amount  of  this  diyidend  to  the  creditors  of 
the  company ;  and  this  action  is  brought  by  the  receiyers  as 
representatiyes  of  the  creditors,  to  enforce  diat  liability." 

1.  The  language  of  that  statute  is  as  follows :  "  No  diyi- 
dend shall  eyer  be  made  by  any  company  incorporated  under 
this  act,  when  its  capital  stock  is  impaired,  or  when  the 
making  of  such  diyidend  will  haye  the  effect  of  impairing 
its  capital  stock ;  and  any  diyidend  so  made  shall  subject 
each  of  the  stockholders  receiying  the  same  to  an  indiyidual 
liability  to  the  creditors  of  said  company,  to  the  extent  of 
such  diyidend  receiyed  by  him."  (Laws  of  1849,  chap.  808, 
§  20,  as  amended  by  Laws  of  1857,  chap.  88,  §  1 ;  4  Edmonds' 
Stat,  at  Large,  210,  §  20.) 

2.  Its  object  was,  where  a  company  had  become  insolyent, 
and  its  capital  had  been  paid  away  in  diyidends,  to  enable 
its  creditors,  in  the  absence  of  any  trustee  or  receiyer  to 
represent  them,  to  sue  the  recipients  of  this  money  person- 
ally. In  other  words,  it  was  a  special  right  of  action,  created 
and  conferred  by  statute  on  the  creditors. 

3.  But  eyen  tiiiis  statute  does  not  authorize  a  recoyery,  as 
of  course ;  nor  where,  as  in  the  present  case,  the  recipient  of 
the  diyidend  was  himseK  a  creditor,  does  it  preclude  him 
from  first  satisfying  his  own  claim  out  of  the  funds  of  his 
debtor  which  haye  thus  come  into  his  possession. 
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4r.  It  certainly  is  a  novel  theory,  not  sanctioned  by  law  or 
equity,  nor  warranted  by  precedent,  that,  where  money  of 
the  debtor  comes  into  tiie  hands  of  the  creditor  (even  by 
mistake),  on  the  subsequent  insolvency  of  the  debtor,  the 
creditor  is  bound  to  pay  over  all  the  money  so  received  by 
him,  and  share,  pro  rata  with  the  other  creditors,  in  a  com- 
mon fund. 

5.  But  the  right  of  action  is  conferred  by  this  statute 
(which,  being  quasi  penal,  is  to  be  strictly  construed)  on  the 
creditors  alone.  A  suit  under  it  coAld  only  be  prosecuted 
by  them  collectively  or  by  one  qvi  tarn.  In  any  such  suit 
every  equitable  setoff  would  be  available.  {Osgood  v.  Lcvytm^ 
9wpra;  Oeery  v.  JST.  T.  and  Lvoerpod  U.  S.  M.  S.  S.  Oo.y 
18  Abb.  Pr.  286.) 

6.  By  the  appointment  of  the  receivers  the  right  to  sue 
under  this  statute  ceased ;  and  the  design  and  object  of  the 
other  statutes  {&upra^  points  III  and  IV,)  was  to  continue 
this  right  of  set-off  in  suits  brought  by  receivers.  (2  B.  S. 
354,  355,  §  12,  subdivision  10 ;  3  id.  [6th  ed.]  635.) 

YL  Nor  is  the  objection  to  the  allowance  of  this  daim  of 
the  appellant  ^*  that  it  is  inequitable  "  well  taken. 

1.  Ogden,  although  a  creditor  of  the  company  for  a  laiger 
amount  than  that  received  by  him  as  a  dividend  is  sued  by 
the  '^  representatives  of  his  fellow  creditors ''  to  compel  him 
to  pay  over  this  small  amount  in  which  he  as  creditor  has 
also  an  interest. 

2.  By  forcing  him  into  court,  the  receivers  assumed  the 
risk  of  adverse  claims,  and  Gelston's  case  {supra)  entitles 
him  to  affirmative  relief  out  of  the  fund  they  have  col- 
lected. 

3.  As  well  might  it  be  claimed  that  the  judgment  of  this 
court  in  the  New  Haven  Bailroad  Omnibus  suit  was  inequity 
able  when  having  sued,  and  successfully,  some  defendants, 
the  company  was  decreed  to  pay  others  damages ;  so  that 
pecuniarily  it  was  not  greatly  benefited  by  the  action.  Yet 
had  that  action  been  prosecuted  by  receivers  of  the  company 
the  result  would  have  been  the  same. 

YIL  The  judgment  should  be  reversed,  and  there 
YoL.  lY.       11 
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no  dispute  of  fact  in  the  case,  judgment  awarded  in  favor  of 
the  appellant  substantiallj  as  stated,  with  oosts. 

2%(>mM  O.  Siearmany  for  the  respondents. 

L  None  of  the  defendant's  claims  can  be  set  off  against 
the  receiver's  demand  in  this  action,  for  the  reasonthat  they 
are  not  claims  against  the  receivers  in  the  capacity  in  which 
they  bring  this  action. 

1.  It  is  an  obvious  'dictate  of  common  sense,  and  an  old 
rule  of  equity,  as  well  as  an  express  requirement  of  the 
statute,  that  a  set  off  should  be  due  from  the  same  person, 
and  in  the  same  right,  as  the  person  to  whom  and  the  right 
under  which  the  demand  of  the  complaint  is  due.  (2  B.  S. 
854,  §  18;  Dudley  v.  Oriswoldj  2  Bradf.  24;  MdOan  v. 
Oriffith,  8  Paige,  402;  Grew  v.  ^ur^t^, 9  Pick.  265 ;  Snow 
V.  Oonant^  8  Term.  808 ;  MedUoat  v.  .Sbiiw,  1  Yes.  207; 

WhUaher  v.  Euehy  Ambler,  407.) 

2.  The  plaintifb'  demand  is  one  which  they  have  purely 
as  representatives  of  the  creditors  of  the  insurance  company. 
The  company  itself  never  had  any  right  to  sue  for  these 
dividends,  which  it  voluntarily  paid.  The  stockholders 
themselves  had  no  sudi  right.  There  is  nothing  in  the  com- 
plaint which  shows  that  the  dividend  was  paid  by  mistake, 
and  as  it  was  paid  jpro  roto  to  the  stockholders,  it  was  not  a 
fraud  upon  any  of  them.  If  the  receivers  had  not  sued  on 
behalf  of  the  creditors  and  in  their  right,  this  action  could 
not  have  been  sustained.  It  has  been  so  adjudged,  where  a 
receiver  sought  to  maintain  such  an  action  for  the  benefit  of 
stockholders  who  had  not  received  their  share.  {BuMerv)orth 
V.  O'Brien,  89  Barb.  192 ;  see  the  statute,  4  Edm.  Stat. 
210,  §20.) 

8.  It  is  true  that  the  receivers  represent  the  company  as 
well  as  its  creditors ;  but  that  does  not  oblige  them  always 
to  act  in  both  capacities  at  once.  A  receiver  in  supplemen- 
tary proceedings  represents  the  judgment  debtor  for  some 
purposes,  yet  he  may  sue  the  debtor  himself  on  behalf  of 
creditors  {Porter  v.  WiUicme,  9  N.  Y.  149 ;  Laws  1858,  p. 
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506).  It  is  obvious  that  in  sadi  cases,  the  debtor  conld  not 
set  o^  a  debt  due  from  himself,  n<»r  defend  on  the  theory 
that  it  was  merely  his  own  representative,  his  other  self,  who 
was  sning  him. 

4.  While  the  plaintiffi  sue  only  as  trustees  for  the  creditors 
of  the  company,  the  defendants'  offsets  are,  if  available  at 
all,  only  available  against  them  as  trustees  for  the  company. 
TJiis  is  obvious.  '  The  creditors  never  owed  the  defendant  a 
cent.  If  they  had  brought  this  action  in  their  own  names, 
he  would  not  have  thought  of  such  a  thing  as  setting  off 
against  them  his  claims  against  their  debtors.  But,  because 
they  sue  through  the  medium  of  trustees,  who  happen  to  b& 
at  the  same  time  trustees  for  the  company  also,  for  other 
purposes,  he  imagines  it  possible  to  succeed  in  an  attempt 
which  would  otherwise  be  too  absurd  to  be  thotight  of.  It 
is  as  though  Mr.  CurtisB,  being  executor  for  Smith  and  for 
Jones,  respectively,  should  be  met  in  action  brought  by  him 
upon  a  note  due  Smith's  estate  by  a  coxmter  claim  founded 
upon  a  note  due  from  Jones. 

5.  This  case  differs  materially  from  all  others  that  can  be 
referred  to,  in  which  a  set  off  has  been  allowed.  In  every 
such  case  the  claim  of  the  receiver  or  assignee  was  derived 
from  the  insolvent  person  or  corporation  over  whose  estate- 
he  was  appointed.    In  this  case  it  is  not. 

6.  The  correctness  of  this  theory  is  proved  by  the  language 
of  the  statute  upon  which  the  action  is  founded.  That 
statute  provides  that  every  stockholder  receiving  a  dividend 
impairing  the  capital  stock,  shall  be  subject  ^^  to  an  indivi* 
dual  liability  to  the  creditors  of  said  company  to  the  extent 
of  such  dividend  received  by  him."  (4  Edmonds'  Stat,  210 ; 
Laws  1849,  chap.  808,  §  20.)  . 

7.  It  is  upon  this  statute  that  the  action  is  brought.  The 
complaint  pursues  the  exact  language  of  the  statute.  There 
was  no  occasion  to  refer  to  the  statute  in  the  complaint. 
Such  references  are  not  proper  under  the  Code.  ( Yertare  v.. 
WtMoUj  16  How.  8 ;  Ooelet  v.  Cowd/rey^  1  Duer,  182.) 

8.  Great  injustice  would  be  done  to  the  creditors  by 
allowing  this  set-off.    Some  of  them  had  commenced  an 
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action  in  their  own  names,  when  thej  were  restrained  from 
proceeding  by  the  receivers,  who  claimed  that  they  were 
better  able  to  conduct  the  suit  for  the  general  benefit  of  the 
creditors.  K  the  receivers  cannot  sue  upon  these  claims 
without  submitting  to  set-of&,  then  they  cannot  secure  to  the 
creditors  in  general  the  same  advantages  which  the  latter 
might  have  secured  by  suing  themselves;  and  the  courts 
have  done  great  injustice  to  the  creditors  by  putting  the  c(^- 
duct  of  their  suit  under  the  exclusive  charge  of  parties  who 
cannot  secure  as  favorable  a  result  as  the  creditors  could,  if 
suing  in  their  own  names. 

n.  Even  if  the  plaintiff's  claim  were  derived  from  the 
insurance  company,  those  set-offs  pleaded  by  the  defendant 
which  became  due  after  the  appointment  of  a  receiver,  would 
be  inadmissible. 

1.  It  is  abundantly  settled  that,  apart  from  the  statutes 
concerning  insolvent  debtors  and  corporations,  a  daim  falling 
due  after  the  receiver's  appointment  could  not  be  set  off 
against  a  daim  transferred  to  him,  and  falling  due  at  an 
earlier  date.  {Myers  v.  DcmSy  22  N.  T.  489;  Sicks  v. 
llcOrortyy  2  Duer,  296;  BechwUh  v.  Union  BwrJcy  4 
Sandf.  604 ;  9  K  T.  211 ;  WeOs  v.  St&waH,  3  Barb.  40 ; 
see  Osgood  v.  De  Oroot^  36  K  T.  860.) 

2.  These  statutes  do  not  help  the  defendant.  Here  were 
neither  mutual  debits  nor  mutual  credits.  The  company 
never  gave  the  defendant  any  credit  in  paying  this  dividend. 
It  did  not  chai^  him  with  it,  nor  claim  or  expect  to  recover 
it  back.  He  never  was  indebted  to  the  company  for  the 
amount,  until,  at  any  rate,  it  had  been  demanded  back.  The 
defendant's  ofbet  certainly  cannot  be  allowed  under  the 
Gode,  the.  statute  of  set-offs,  or  the  laws  as  to  receivers. 

3.  The  decision  in  Osgood  v.  De  Oroot  (86  N.  Y.  848), 
which  is  rdied  upon  by  the  appellant,  does  not  apply  to 
such  a  case  as  this.  All  that  was  adjudged  there  was,  that 
one  who  owed  the  premium  upon  a  policy  of  insurance 
might  set  off  a  loss  under  that  very  policy  in  an  action  by 
receivers  for  such  premium,  notwithstanding  the  proofs  of 
loss  were  not  served  until  after  the  receiver's  appointment 
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was  completed.  The  decision  is  limited  to  that  class  of  cases 
by  the  opinion  of  the  court  itself;  and  the  Superior  Court 
of  this  city,  in  an  opinion  recently  delivered  by  the  chief 
justice  {Pardo  y.  Osffood,  not  reported),  has  conclusively 
shown  that  the  decision  in  Osgood  v.  De  Oroot  ought  not  to 
be  extended  by  implication  to  cases  of  a  different  class. 

4.  The  loss  claimed  upon  the  ^^  Dreadnought,"  constitut- 
ing the  larger  part  of  the  defendant's  counterclaim,  was  not 
due  until  after  the  receivers  were  appointed.  Though  the 
vessel  was  injured  before  that  date,  the  proof  of  loss,  which 
was  a  condition  precedent  to  any  recovery,  was  not  made 
until  long  afterward. 

m.  The  fact  that  this  is  a  suit  in  equity  makes  no  differ- 
ence in  respect  to  any  of  the  foregoing  propositions. 

1.  All  actions  under  the  Code  of  Procedure  are  ds  much 
equitable  as  legal;  and,  therefore,  the  principles  laid  down 
in  any  decision,  whatever  the  action  would  have  been  called 
under  the  old  practice,  are  now  applicable  to  all  actions. 
{New  York  CefrvbroL  Ina,  Co.  v.  Noitionalj  eto.y  Ins.  Co.,  14 
N.  Y.  85 ;  PJMp%  v.  Qorham^  17  id.  270 ;  Bwrlow  v.  Scott^ 
24  id.  40.) 

2.  The  cases  which  we  have  already  cited  from  chancery 
reports,  sustain  all  the  propositions  for  which  we  have 
referred  to  common  law  authorities. 

3.  There  is  no  equitable  principle  by  which  a  debt  due 
from  this  company  can  be  set  off  against  a  demand  enuring 
to  its  creditors.  If  by  any  technicality  such  a  wrong  were 
possible  at  common  law,  it  would  certainly  not  be  tolerated 
in  equity. 

lY.  The  judgment  entered  upon  the  decision  of  the 
referee  was  right  and  should  be  a£Srmed. 

Baooit,  J.  The  case  of  Osgood  v.  Laytm^  decided  by  this 
court  in  June  1867,  disposed  of  all  questions  touching  the 
form  of  this  action,  the  proper  parties  to  it,  and  the  neces- 
sary allegations  to  sustain  the  cause  of  action.  The  liability 
of  the  defendant  to  refund  the  sum  which  he  had  wrongfully 
received  as  a  stockholder  in  the  Columbian  Insurance  com- 
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panj,  was  also  determined  in  that  ease.  The  liability  thus 
incorred  hj  the  defendant  was  one  which,  by  the  statute, 
accmed  to  the  benefit  of  the  creditors  of  the  insurance  com- 
pany unlawfully  declaring  and  paying  the  dividend ;  but 
inasmuch  as  it  was  to  the  creditors  generally,  and  not  to 
individual  creditors,  it  was  further  held,  that  no  one  indivi- 
dual creditor  could  maintain  an  action  against  an  individual 
stockholder  for  the  money  thus  illegally  distributed  to  him, 
and  that  the  action  should  be  commenced  by  some  party 
representing  aU  the  creditors.  Several  creditors  who  had 
commenced  suits  to  recover  the  money  thus  improperly  paid 
and  received,  were  accordingly  restrained  by  injunction  from 
any  further  proceeding,  and  this  suit  was  thereupon  further 
prosecuted,  and  the  only  qucMBtion  which  now  arises,  and  is 
presented  for  adjudication,  is  the  question  of  set-off  or 
counter-claim  set  up  in  the  answer  of  the  defendant. 

There  are  two  items  of  set-off  which  the  defendant  claims 
to  be  allowed.  The  first  is  the  sum  of  $185.19,  consisting 
of  return  premiums  due  to  the  defendant  from  the  Columbian 
Insurance  company,  and  the  other  is  the  sum  of  $1,891.10, 
arising  out  of  a  claim  against  the  company  for  a  loss  upon  the 
ship  Dreadnought,  insured  by  the  company,  but  where  the 
proofs  were  not  made,  nor  did  the  liability  to  pay  occur  until 
after  the  insolvency  of  the  company  had  been  declared,  and 
receivers  of  its  effects  had  been  appointed.  The  referee  held 
and  decided,  as  matter  of  law,  that  neither  of  these  claims 
constituted  any  defense  to  the  claim  of  the  plaintiff  in  the 
action,  either  by  way  of  set-off,  counter-claim  or  otherwise, 
and  he  consequently  disallowed  them,  and  rendered  judgment 
for  the  sum  demanded  in  the  complaint. 

I  think  the  conclusion  of  the  referee  is  right,  and  sub- 
stantially upon  the  ground  indicated  in  his  opinion,  accom- 
panying the  report,  that  the  claims  set  up  on  behalf  of  the 
defendant,  are  not  claims  against  the  receivers  in  the  capacity 
in  which  they  bring  this  action.  The  counsel  for  the  defend- 
ant invokes  in  his  behalf,  the  doctrine  of  equitable  set-off, 
which  exists  where  a  party  prosecuted  has  a  claim,  not 
indeed  personally  against  the  party  prosecuting,  but  against 
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another  party,  who  is  represented  by  the  plaintiff  in  the 
suit,  and  who  obtains  his  right  to  appear  as  plaintiff,  either 
by  voluntary  appointment  on  the  order  of  some  court 
representing  such  party,  as  trustee,  assignee,  or  in  some 
other  capacity.  In  such  cases  it  is  well  settled  that  a  set-off 
will  be  allowed.  In  the  old  Court  of  Chancery  it  was  deter- 
mined that  the  trustees  of  an  insolvent  corporation  had  all 
the  rights  which  were  vested  in  the  corporation  at  the 
moment  of  its  dissolution,  and  any  defense  could  be  made 
by  a  defendant  to  an  action  by  the  trustees,  which  could 
have  been  made  to  a  suit  brought  against  him  by  the  corpora- 
tion had  it  continued  in  existence ;  and  therefore  in  respect 
to  a  set-off  there  was  no  doubt  of  his  equitable  right  to  be 
allowed  for  any  demands  which  be  had  against  the  corpora- 
tion at  the  time  of  its  dissolution.  [McLaren  v.  Permmgton^ 
1  Pai.  102.) 

Indeed  the  provision  of  the  statute  in  relation  to  set-offs,  is 
sufficiently  broad  to  permit  a  defendant  to  avail  himself  of 
such  a  claim  by  way  of  set-off.  For  it  is  provided  (2  B.  S. 
354,  §  39,  sub.  10),  that  if  the  plaintiff  be  a  trustee  of  any 
other,  or  if  the  suit  be  in  the  name  of  a  plaintiff  who  has  no 
real  interest  in  the  contract  on  which  the  suit  is  founded,  so 
much  of  a  demand  existing  against  those  whom  the  plaintiff 
represents,  or  for  whose  benefit  the  action  is  brought,  may 
be  set  off  as  will  satisfy  the  plaintiff's  debt,  if  the  same  might 
have  been  set  off  in  an  action  brought  by  those  beneficially 
interested. 

All  this  being  conceded,  and  the  rule  established  by  the 
statute  being  recognized,  the  inquiry  still  remains,  whom  do 
theplaintifBs  represent  in  this  suit,  and  for  whose  benefit,  and 
on  whose  behalf,  is  this  action  prosecuted,  and  the  recovery 
sought! 

The  answer  to  this  question  is,  I  think,  very  manifest,  to 
wit,  that  in  this  suit,  qtioad  the  parties  and  the  subject-mat- 
ter of  it,  they  represent  the  creditors  of  the  insolvent  corpora- 
tion and  not  the  corporation  itself.  It  is  dear,  and  is  well 
established  by  the  authorities,  that  receivers  have,  so  to  speak, 
a  double  character,  and  while  in  some  aspects,  and  as  respects 
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certain  intereBts,  thej  represent  solely  the  corporation  in  whose 
legal  shoes  they  stand,  as  to  others  they  represent  the  creditors, 
and  them  alone.  Thns  in  Porter  v.  WHUams  (9  N.  T.  142), 
this  conrt  declared  that  a  receiver  appointed  by  the  court  in 
proceedings  supplementary  to  execution,  does  not  stand 
merely  in  the  place  of  the  judgment  debtor,  but  represents 
the  creditors,  and  the  point  was  held  in  that  case  that  he 
could  maintain  a  suit  even  against  the  very  party  he  thus  in 
part  represented,  to  wit,  the  debtor  himself,  to  set  aside  an 
assignment  made  by  such  debtor  in  fraud. of  his  creditors. 
The  court,  in  the  opinion,  say,  that  ^^  the  plaintiff,  represent- 
ing the  interests  of  the  creditors,  has  a  right  to  invoke  the 
aid  of  the  court  to  set  aside  the  assignment.  He  stands  in 
this  respect  in  the  same  condition  as  the  receiver  of  an  insol- 
vent corporation,  or  as  an  executor  or  administrator,  and  like 
them  can  assail  the  illegal  and  fraudulent  acts  of  the  debtor 
whose  estate  he  has  been  appointed  to  administer." 

In  the  case  cited,  the  debtor  himself  could  never  have  been 
heard  to  question  his  assignment,  for  however  fraudulent  as 
to  creditors,  it  was  good  between  the  immediate  parties ;  and 
so  in  this  case,  the  insurance  company  could  have  maintained 
no  suit  to  recover  back  the  dividends  they  had  voluntarily, 
but  in  known  violation  of  law,  paid  to  its  stockholders.  The 
receivers,  as  representing  the  corporation,  could  have  main- 
tained no  such  suit,  and  it  is  only,  I  conceive,  as  representing 
the  creditors,  and  asserting  a  claim  on  their  behalf  i^ainst 
the  fraudulent  act  of  the  corporation  in  paying,  and  the 
unauthorized  act  of  the  stockholder  in  receiving,  that  the 
plaintiffs  have  any  static  in  court  that  will  enable  them  to 
recover.  ' 

The  set-ofis  claimed  by  the  defendant,  are  only  available, 
and  can  only  be  set  up  against  the  plaintiff  as  trustees  of 
the  insurance  company,  not  as  the  trustees  and  representa- 
tives of  the  creditors.  They  owed  the  defendant  nothing, 
and  if  the  suit  had  been  in  their  names,  it  is  clear  that  these 
demands  could  never  have  been  pleaded  as  a  defense  or  set- 
off in  such  an  action.  Having  been  enjoined  fi*om  prosecu- 
ting suits  on  their  own  behalf  to  enforce  the  remedy  the 
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statute  gave  them,  it  would  be  a  great  hardship  upon  them 
to  hold,  that  as  the  result  of  that  intervention  they  are  in  a 
much  worse  condition  than  they  would  have  been  if  the 
court  had  allowed  their  own  actions  to  proceed.  For  if  these 
8et-of&  can  be  made  available  in  the  suit  presented  by  the 
receivers,  it  is  obvious  that  the  result  wiU  be  much  less 
favorable  to  the  creditors  than  if  they  had  been  suffered  to 
prosecute  their  own  actions. 

The  sensible  and  legal  view  of  this  action  and  the  results 
flowing  from  it,  is,  I  think,  taken  by  the  referee,  that  inas- 
much as  the  acts  for  which  this  recovery  is  sought  were 
frauds  upon  the  creditors  of  the  insolvent  corporation,  and 
the  reparation  sought  is  the  restoration  of  these  improperly 
abstracted  fonds  for  their  benefit,  the  action  is  brought,  and 
is  only  to  be  maintained  in  the  right  of  the  creditors,  and  in 
this  spedfio  action  the  plaintiffs  represent  the  creditors  only. 
The  claims  advanced  by  the  defendant  grow  out  of  trans- 
actions entirely  independent  of  the  matter  in  respect  to  which 
this  action  is  prosecuted — ^they  are  not  between  the  same 
parties,  nor  payable  in  the  same  right,  nor  in  respect  to  them 
are  the  plaintifib  trustees  or  representatives  of  the  body 
against  which  these  claims  exist. 

The  defendant  must  restore  the  trust  funds  received  in 
violation  of  law  and  improperly  withheld,  and  then  he  will 
be  in  a  position  to  claim  as  a  creditor  of  the  company  a 
participation  in  common  with  the  other  creditors,  in  a  fund 
realized  and  secured  for  their  conomon  benefit,  but  I  appre- 
hend, not  till  then. 

The  judgment  should  be  a£Srmed. 

Judgment  affirmed. 

Vol.  IV.       12 
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William  H.  Cbommsijn,  Bespondent,  v.  The  Kew  Yobs 
AJTD  HABLEy  BAaBOAD  CoKPAmr,  Appellants. 

RsFLEYiir.    Common  Cabbieb.    Lien.    Gontbagt.    Remedy. 

A  common  carrier  baa  no  lien  upon  gooda  for  damagea  ariaing  from  the 

neglect  of  the  conaignee  to  take  them  away  within  a  reasonable  time 

after  notice  to  him  of  their  arrival. 
The  inconyenience  or  expense  thus  occasioned,  constitntea  a  claim  in  the 

natore  of  demurrage.    There  ia  a  breach  of  contract  simply,  for  which 

the  -pent  J  must  seek  his  redress  in  the  ordinary  manner ;  he  cannot  enforce 

it  by  a  detention  of  the  gooda. 

This  was  an  action  of  replevin  to  recover  the  possession  of 
a  quantity  of  marble.  The  jnry  fonnd  for  the  defendants. 
The  plaintiff  appealed  to  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  where  a  new  trial  was 
ordered.  From  this  order  the  defendants  appeal,  and  stipu- 
late that  if  the  said  order  be  affirmed  by  this  court,  judgment 
absolute  shall  be  rendered  against  the  said  appellants. 

The  defendants  had  transported  upon  their  railroad  certain 
marble  belonging  to  the  plaintiff  and  to  be  delivered  to  him 
in  New  York.  The  marble  arrived  in  New  York  on  the 
11th  of  October,  1860.  The  defendants  proved  that  pre- 
viously to  this  time,  they  had  given  notice  to  the  plaintiff 
that  his  freights  must  be  removed  within  forty-eight  hours 
after  their  arrival,  or  that  one  dollar  a  day  for  each  car 
detained,  would  be  charged  for  such  detention.  They  fur- 
ther proved  that  this  was  the  general  custom  of  the  company. 
They  also  proved  that  on  the  12th  day  of  October,  1860, 
they  sent  the  following  notice  to  the  plaintiff:  "  The  follow- 
ing property  has  arrived  at  this  station  consigned  to  you, 
which  you  are  notified  to  take  away  without  delay,  as  this 
company  ^nJl  assume  no  responsibility  in  regard  to  property 
after  its  arrival  here.  John  Barker,  agent.  Forty-second 
street  depot.  Three  cars  marble.  I  am  instructed  to  say 
one  dollar  a  day  will  be  charged  for  the  use  of  each  car  after 
the  marble  has  remained  at  the  depot  forty-eight  hours." 
The  cars  remained  upon  the  track  in  the  Fourth  avenue  with 
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the  marble  upon  them,  mitil  the  18th  of  October,  when  the 
pl&intiff  paid  the  freight  and  demanded  the  marbla  The 
defendants  refbsed  the  delivery  unleeB  the  plaintiff  would 
pay  the  charge  of  one  dollar  per  day  for  each  car  detained 
longer  than  forty-eight  hours,  which  the  plaintiff  refused  to 
do.  The  defendants'  road  occupied  a  portion  of  the  Fourth 
avenue,  a  public  highway  of  the  dty  of  New  York,  and  dur- 
ing the  period  from  the  11th  to  tiie  18th  of  October,  the 
open  cars  containing  the  marble  in  question,  stood  upon  the 
rails  which  were  laid  upon  said  avenue,  at  or  near  Forty- 
second  street. 

C.  W.  SamSford^  for  the  appellant. 
8.  Hwnd,  for  the  respondent. 

Htjnt,  Gh.  J.  It  is  to  be  assumed  fi*om  the  evidence  and 
from  the  finding  of  the  juiy,  that  the  plaintiff  had  received 
notice  on  the  12th  of  October,  1860,  of  the  arrival  of  his 
marble.  It  is  to  be  further  assumed,  although  the  evidence 
was  contradictory  on  that  point,  that  the  plaintiff  had  been 
informed  by  the  agent  of  the  defendants,  that  a  charge  would 
be  made  for  the  detention  of  the  cars  longer  than  forty-eight 
hours.  Had  an  action  been  brought  to  recover  the  damages 
or  the  agreed  price  for  this  detention,  it  would,  upon  these 
fiicts,  have  been  sustainable. 

The  legal  question  here  is,  had  the  defendants  a  lien  upon 
tiiie  marble  for  the  delay  in  taking  it,  which  justified  their 
refusal  to  deliver  it.  That  the  defendants  had  a  lien  for  the 
freight  of  the  marble  is  not  denied.  The  plaintiff  conceded 
it  and  paid  the  amount  before  demanding  the  marble.  The 
lien  of  an  innkeeper  or  of  a  common  carrier,  is  well  estab- 
lished. So  the  principle  is  well  established  generally,  that 
every  bailee  who  bestows  labor,  care  or  skill  upon  an  article 
entrusted  to  his  possession,  may  retain  the  article  until  the 
amount  due  to  ^^"^  for  such  care,  labor  or  skill,  shall  be  paid. 
The  watch  repairer,  the  blacksmith  and  the  tailor  are  the 
instances  usually  cited  by  way  of  illustration.  On  the  other 
hand,  A  being  stable-keeper  or  an  agister  of  cattle,  has  no  such 
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lien.  He  must  deliver  the  horses  or  the  cattle  to  the  owner 
upon  demand,  and  seek  his  remedy  upon  his  contract. 
{Alien  y.  Chapmanj  Croke  Car.  271 ;  JSlalce  y.  Nicholson^  3 
M.  &  S.  168 ;  Jackson  y.  CummingB^  5  Mees.  &  W.  341 ; 
Pvaney  y.  WelUy  10  Conn.  105 ;  GrmneU  y.  Cooky  3  Hill, 
486 ;  Morffcm  y.  Congdor^  4  Conn.  522.)  In  the  present  case 
the  marble  was  not  deposited  in  any  warehouse  or  place  of 
storage.  The  character  of  a  warehouseman,  or  any  liability 
for  its  protection  or  storage,  after  forty-eight  hours,  was 
expressly  disclaimed  by  the  defendants,  in  their  notice  of 
October  12th.  It  was  neyer  removed  from  the  cars,  but 
remained  upon  them  in  the  public  highway,  until  after  the 
plaintiff  had  demanded  its  delivery  to  him.  The  defendants 
insist,  that  by  the  goods  being  left  upon  their  cars,  and  by 
the  delay  of  the  plaintiff  to  remove  them  within  forty-eight 
hours  after  their  arrival,  injury,  inconvenience  and  expense 
was  suffered  by  them.  This  is  quite  probable.  It  consti- 
tutes, however,  a  claim  in  the  nature  of  demurrage,  and  does 
not  fall  within  the  principle  of  those  transactions,,  which 
gives  a  lien  upon  the  goods.  It  is  a  breach  of  contract 
simply,  for  which,  as  in  case  of  a  contract  in  reference  to 
pilotage  or  port  charges,  the  party  must  seek  his  redress  in 
the  ordinary  manner.  {Abbot  v.  Shvpping^  286;  Birley  v. 
Gladstone,  3  M.  &  S.  205.) 

\  The  order  of  the  General  Term  directing  a  new  trial 
must  be  affirmed  and  judgment  absolute  is  ordered  for  the 
plaintiff,  and  a  writ  of  inquiry  should  issue  to  the  sheriff  of 
Kew  York  to  assess  the  damages,  unless  the  same  shall  be 
agreed  upon  by  the  parties. 
Judgment  affirmed. 
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The  People  ex  rd,  Metoal7  and  others,  Eespondents,  v. 
Sobs  Dikbhak  and  others,  impleaded,  Appellants. 

€k>DE  OF  PuocEDinuE.    Shbbivfb'  subxtibs,  xztsbt  ov  lubiutt  of. 

KonCE,  SEBYIGS  OF.     EnDEZTCB.     CUSES  OOMPABXD. 

The  eflsential  question  detennlned  in  this  caM  is  the  lialuUtj  of  the  enreties 
of  a  sheriff  under  section  202  of  the  Code,  upon  a  judgment  obtained 
against  him  as  bail  for  a  party  under  arrest,  in  oonsequenoe  of  the 
sheriff's  neglect  to  justify  bail  under  section  201  of  the  Code;  and  maj 
be  stated  as  foUows : 

The  lialnlity  of  the  sheriff,  under  section  201  of  the  Code,  is  an  o£ElciaI  and 
not  a  personal  liability,  and  under  section  202,  his  sureties  are  liable  for 
any  default  of  the  sheriff  as  bail,  incuzred  by  him  under  the  proTisions 
of  section  201. 

Incidental  points  determined  In  the  case  are : 

1.  A  notice  is  properly  and  duly  serred  on  the  sheriff  by  leaving  the 
same,  within  the  time  required,  with  an  under-sheriff  in  charge  of  the 
office,  the  sheriff  himself  being  absent — this  is  equivalent  to  a  personal 

'  service  on  the  sheriff 

2.  In  an  action  upon  the  official  bond  of  a  sheriff  to  collect  a  defi- 
ciency of  a  judgment  recovered  against  him  as  baU,  evidence  conoera* 
ing  the  insolvency  of  the  principal  is  immaterial,  and  its  exclusion  not 
error,  for  the  reason  that  the  sheriff  is  liable  for  the  whole  amount  of 
the  judgment  recovered  against  the  principal  debtor  (not  exceeding 
the  amount  specified  in  the  order  of  arrest),  hence  his  sureties  are 
liable  for  the  entire  deficiency  of  the  judgment.  Such  an  action  is 
unlike  that  for  an  escape,  where  the  recovery  is  restricted  to  the 
damages  actually  sustained,  and  where  evidence  of  the  insolvency  of 
the  party  In  arrest  would  be  admissible  upon  the  question  of  damages. 

8.  No  other  proof  is  necessary  to  show  that  a  judgment  debtor  did 
not  render  himself  amenable  to  the  process  of  the  court,  than  that  an 
execution  against  his  person  was  issned,  and  returned,  "  not  found." 
The  leading  questions  arising  in  this  case,  are  governed  by  the  decision  in 
MtUalf  v.  Bfryker  (81  N.  Y.  255),  cited  in  the  opinions,  which  see. 

Appeal  from  judgment  of  Supreme  Oonrt  affinning  judg- 
ment agaioBt  the  deifendants.  The  action  was  brought  upon 
the  official  bond  given  by  Stryker,  as  sheriff  of  the  coxmty  of 
Kings,  and  the  other  defendants,  as  his  sureties,  in  the  man- 
ner and  form  required  by  statute,  for  the  collection  of  the 
deficiency  of  a  judgment  recovered  by  the  relators  against 
Stryker,  as  bail  of  one  Harriman ;  Stryker  having  become 
liable  as  such  by  reason  of  his  (Stryker)  and  Harriman's  fail- 
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nre  to  justify  bail,  after  notice  of  exception  to  the  snreties 
upon  the  undertaking  taken  by  Stryker,  upon  the  arrest  by 
him  of  Harriman  upon  an  order  of  arrest  made  in  an  action 
brought  by  the  relator  against  Harriman.  The  questions 
arising  upon  the  exceptions,  and  the  facts  connected  there- 
with, will  be  found  in  the  opinion. 

Sa/nvud  Hcmd^  for  the  appellants. 

I.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  defendants. 

1.  This  action  is  upon  the  official  bond  of  the  sheriff;  and 
therefore  to  recover,  the  plaintiff  must  necessarily  show  a 
breach  or  violation  of  its  condition.  That  condition  is  as 
follows^  as  set  out  in  the  complaint :  ^^  That  Stryker  should 
well  and  faithfully  in  all  things  perform  and  execute  the 
duties  of  the  office  of  sheriff  of  the  county  of  Kings,  without 
fraud,  deceit  or  oppression." 

The  section  of  the  Code  under  which  the  relators  bring 
this  action  provides  that,  ^^  if  judgment  be  recovered  against 
the  sheriff  upon  his  liability  as  bail,  and  an  execution  thereon 
is  returned  unsatisfied  in  whole  or  in  part,"  the  same  pro- 
ceedings may  be  had  on  the  official  bond  of  the  sheriff  to 
collect  the  deficiency,  as  in  other  cases  of  delinquency." 
(Code,  §  202.) 

The  Code  also  provides  that  the  second  part  of  it  shall  not 
affect  proceedings  upon  the  official  bonds  of  sheriffi,  except 
that  the  action,  as  to  its  form,  is  to  be  conducted  according 
to  the  Code.  The  provisions  of  the  Bevised  Statutes  in 
regard  to  the  prosecution  of  the  official  bonds  of  sheriffs,  are 
left  in  force  by  the  Code.  (Code,  §§  471,  468.) 

By  the  Bevised  Statutes  it  is  provided  that,  '^  whenever 
the  sheriff  shall  have  become  liable  for  the  escape  of  any 
prisoner  committed  to  his  custody,  or  whenever  he  shall 
have  been  guilty  of  any  default  or  misconduct  in  office,  the 
party  injured  may  apply  for  leave  to  prosecute  his  official 
bond.  In  such  actions  the  same  pleadings  and  proceedings 
shall  be  had  as  are  provided  by  law  in  cases  of  suits  upon 
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bonds  with  other  conditionfl  than  for  the  payment  of  money." 
(3  B.  8.4:76,  477,  §§1,4.) 

By  the  provisions  of  the  Bevised  Statutes,  with  reference 
to  actions  upon  bonds  for  the  breach  of  any  conditions  other 
than  for  the  payment  of  money,  it  is  required  that  the 
specific  breaches  of  the  condition  should  be  assigned.  And 
upon  the  trial,  ^^  if  the  jury  find  that  any  assignment  of  such 
breaches  is  true,  and  that  the  plaintiff  should  recover  dam- 
ages therefor,  they  shall  assess  such  damages  and  specify  the 
amount  in  their  verdict,"  etc.  (2  B.  S.  878,  §§  6,  6.) 

It  is  manifest  that  these  statutory  provisions  render  it 
necessary  that  the  relators  in  this  action,  should  assign  speci- 
fically the  breaches  of  the  condition  above  recited,  i.  e.,  that 
the  sheriff  wiU  well  and  faithfully  execute  the  duties  of  the 
office  of  sheriff  without  fraud,  deceit  or  oppression,  and  if  in 
his  complaint  he  fail  to  do  so  or  state  as  breaches,  acts  or 
omissions  which  are  not  breaches  of  that  condition,  his  com- 
plaint cannot  be  sustained. 

n.  An  examination  of  the  complaint  in  the  light  of  the 
statutory  requirements  reveals  its  radical  insufficiency. 

1.  Of  couise  the  allegations  that  the  relators  had  obtained 
leave  to  sue  the  bond,  and  of  the  recovery  of  judgment 
against  Earriman  and  Stryker,  and  executions  therein  re- 
turned unsatisfied,  form  no  part  of  the  cause  of  action.  They 
are  mere  preliminaries  or  statutory  conditions  precedent,  the 
former  rendered  necessary  by  the  Bevieed  Statutes,  the  lat- 
ter by  section  202  of  the  Code,  before  the  action  could  be 
brought. 

The  requirement  of  judgment  and  execution  against  the 
sheriff  upon  his  liability  as  bail,  in  section  202  of  the  Code, 
surely  creates  no  cause  of  action  against  him  or  his  bail  on 
his  official  bond  for  misconduct  in  office,  but  merely  pro- 
hibits an  action  on  his  official  bond,  if  the  relators  can  be 
first  satisfied  out  of  the  sheriff's  liability  as  bail — an  entirely 
independent  liability,  as  will  be  shown. 

The  statute  which  makes  the  sheriff  liable  as  bail,  does 
not  make  his  sureties  liable  as  bail,  nor  does  it  make  himself 
liable  upon  his  official  bond. 
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His  liability,  as  bail  under  aection  201,  is  entirely  different 
firom  the  liability  created  by  his  official  bond  for  misconduct 
in  office  or  "  delinquency."  {Metofdf  v.  StryheVj  81  TS.  Y. 
256 ;  Swrtis  v.  Mqrceques^  9  How.  Pr.  188 ;  Code,  §  201 ; 
see  condition  of  bond,  sujpra^ 

2.  The  first  distinct  allegation  of  any  breach  in  the  com- 
plaint, therefore,  is,  that  after  the  sheriff  had  serred  a  copy 
of  the  defendant's  undertaking  upon  the  plaintiffs'  attorneys 
in  the  Harriman  suit,  and  they  had  served  notice  upon  liim 
that  they  did  not  accept  the  bail,  he  gave  no  notice  of  fur- 
ther justification  of  that  or  other  bail,  ^^  as  required  by  law.' ' 

It  is  not  and  could  not  be  alleged  that,  in  yiolation  of  his 
duty,  he  permitted  Harriman  to  go  at  large  or  escape,  or 
that  he  fraudulently  or  deceitfully  took  bail,  or  in  bad  faith 
took  insufficient  bail,  which  he  knew  or  had  reason  to  be- 
lieve was  worthless.  Indeed  the  sheriff,  after  an  arrest,  upon 
being  presented  with  a  bail-bond  in  due  form,  with  a  proper 
affidavit  of  justification,  as  in  this  case,  by  both  sureties, 
would  not  be  justified  in  retaining  the  defendant  unless  he 
knew  the  bail  were  worthless,  and  took  the  risk  of  so  show- 
ing in  an  action  of  false  imprisonment.  (Code,  §§  186, 187.) 
But  it  alleges  simply  that  he  did  not  give  notice  of  justifica- 
tion or  justify.  ^ 

This  last  was  a  privilege  and  not  a  duty.  If  he  did  not, 
the  statute  made  him  liable  as  bail — did  not  declare  him 
guilty  of  misconduct.  To  avoid  this  liability,  the  statute 
says  he  may  (not  must)  discharge  himself  therefrom  by  giving 
notice,  justifying,  etc.  (Code,  §§  193,  201.) 

The  breach,  therefore,  assigned  was  no  breach  of  this 
official  bond,  or  for  which  the  sureties  thereon  are  liable. 

S.  The  only  other  breach  or  misconduct  of  the  sheriff 
assigned  in  the  complaint  is,  that  the  sheriff  failed  to  pay 
the  judgment  against  Harriman,  and  his  failure  to  pay  the 
judgment  against  himself  as  bail  when  demanded. 

It  certainly  needs  no  argument  to  prove  that  it  was  no 
breach  of  his  official  bond,  as  sheriff,  or  of  his  duty  as 
sheriff,  to  fail  to  pay  the  judgment  against  Harriman.  His 
only  obligation  at  all  to  pay  this  judgment  was  as  bail, 
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and  because  he  was  the  same  as  ^'  special  bail/'  under  the 
old  system,  as  decided  in  the  Court  of  Appeals.  So  as  to 
the  judgment  against  himself  It  was  obtained  against  him 
as  bail;  not  for  misconduct  as  sheriff.  It  was  no  part  of  his 
duty  as  sheriff  to  pay  it.  And,  so  fiur  was  it  from  being 
recovered  against  him  as  sheriff,  that  it  was  expressly  decided, 
if  the  action  had  been  so  brought,  it  could  not  have  been 
recovered.  (81  N.  T.,  supra,) 

And,  if  the  action  had  been  against  him  for  any  miscon- 
duct as  sheriff,  with  reference  to  the  arrest  of  Harriman, 
either  for  an  escape,  or  fbr  fraudulently  or  in  bad  faith 
accepting  worthless  or  insufficient  bail,  that  decision  and  the 
cases  to  be  dted  under  the  second  point,  show  that  that 
judgment  could  not  have  been  recovered,  if,  as  was  the  fact, 
Harriman  were  insolvent,  the  case  being  open  to  show  the 
plaintifis  were  not  damaged. 

Indeed,  there  is  no  possible  misconduct,  except  in  the  man- 
agement  of  final  process,  which  would  not  have  let  this 
evidence  in,  as  well  in  fh,vor  of  the  sheriff,  as  of  his  baQ  in 
an  action  against  the  sheriff,  as  such.  (See  authorities  cited 
in  31  N.  Y.  255,  and  under  second  point.) 

It  is  insisted,  therefore,  that  this  breach  of  non-payment 
was  also  no  breach  of  Stryker's  duty  as  sheriff,  and  conse- 
quently, none  of  the  condition  of  his  official  bond. 

There  being  no  other  breaches  alleged  or  pretended,  for 
the  reasons  above  set  forth,  it  is  submitted  that  the  com- 
plaint does  not  set  out  any  cause  of  action  against  the 
defendants  upon  the  official  bond. 

n.  The  total  exclusion  of  the  defendants'  defense  at  the 
trial,  that  the  relators  had  suffered  no  damage  and  that 
Harriman  had  been  at  all  times  wholly  insolvent,  was  a 
fatal  error. 

1.  The  official  bond  of  the  sheriff  is,  in  its  nature  and 
effect,  pre-eminently,  a  bond  of  indemnity  upon  which  parties 
aggrieved  may  recover  of  the  sureties  the  foil  amount  of 
actual  damages  sustained,  arising  from  the  official  miscon- 
duct and  delinquency  of  the  sheriff,  and  no  more.  In  other 
words,  it  is  to  save  them  harmless  from  all  injuries  resulting 
Vol.  IV.       18 
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to  them  from  the  zmscondnct  of  the  sheriff.  {CommanwedUh 
ex  rd.  Knight  v.  AUm^  80  Pemi.  49 ;  Swrgeani  v.  Pcmercy^ 
83  Maine,  888.) 

The  actual  loee  onght,  a  fortiori^  to  be  the  rule  of  damages 
against  sureties  of  a  sheriff,  in  an  action  for  damages  arising 
fix>m  a  breach  of  the  official  bond,  if  it  is  provable  to  be 
almost  the  universal  rule  in  actions  against  the  sheriff  him- 
self directly,  not  as  bail,  but  for  misconduct  in  office. 

But  the  books  are  full  of  cases  to  show  that  such  is  the 
rule.  [Voluminous  references  omitted.] 

2.  This  action  was  brought  under  section  202  of  the  Code, 
which  provides  that  after  the  return  of  execution  unsatisfied 
against  the  sheriff  upon  his  liability  as  bail,  ^^  the  same  pro- 
ceedings may  be  had  on  the  official  bond  of  the  sheriff  to 
collect  the  deficiency  as  in  other  cases  of  delinquency." 

Upon  the  correct  construction  and  true  intent  and  meaning 
of  this  section  depends  the  decision  of  the  case,  assuming 
the  objections  raised  to  the  complaint  should  be  got  over. 

First,  The  section  does  not  say  that  the  parties  to  the 
bond  shall  be  liable  to  pay,  or  that  the  plaintiff  shall  recover 
the  amount  of  the  deficiency.  If  they  had  so  intended, 
they  would  have  so  enacted,  and  left  no  room  for  controversy 
as  to  the  extent  of  the  liability  of  the  parties  to  the  bond. 

When  it  says,  that  proceedings  may  be  had  upon  the  bond 
to  collect  the  deficiency,  we  are  not  to  understand  it  as 
meaning  that  the  deficiency  shall,  without  regard  to  other 
facts,  be  absolutely  recovered  in  such  action  on  the  bond. 
If  so,  it  should  have  said  ^^upon  the  return  of  execution 
against  the  sheriff  unsatisfied,  the  official  bond  of  the  sheriff 
may  be  prosecuted  and  such  deficiency  recovered"  without 
alluding  to  ^^proceedings  in  other  cases  of  delinquency." 

SeooTid.  It  is  insisted  therefore  that  the  language  of  the  sec- 
tion bears  no  such  construction  as  the  court  below  put  upon  it, 
compelling  a  full  recovery  firom  the  sureties  of  whatever  had 
been  recovered  against  the  sheriff  as  bail,  without  opportim- 
ity  of  showing  the  actual  loss  or  any  other  circumstance  in 
mitigation. 

If  it  be  asked  what  then  was  the  reason  of  the  enactment. 
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the  answer  ib,  firBt,  that,  the  omission  to  justify  bail  being  no 
delinqnencj,  as  has  been  shown,  this  section  was  necessaiy  to 
give  a  right  of  action  at  all  as  for  a  qiuiH  delinqnency ;  and, 
second,  the  legislature  contemplated  an  action  against  the 
sherifF  as  bail,  and  recovery  of  the  fxdl  amount  without  right 
of  mitigation,  and  in  case  of  deficiency  giving  an  action  on 
the  bond  for  the  actual  loss  as  in  other  cases  of  delinquency, 
but  which  would  not  be 'necessary  if  the  whole  had  been 
paid  by  the  sheriff  as  bail 

3.  But  those  words  are  not  new  or  found  for  the  first  time 
in  this  section,  but  are  taken  bodily  from  the  old  statutes. 
Their  meaning  and  construction  there  will  throw  light  upon 
them  here,  and  will  be  found  to  utterly  bar  the  interpreta- 
tion sought  to  be  put  upon  them  by  the  relators  to  maintain 
the  judgment. 

Previous  to  the  Code,  the  Bevised  Statutes,  chapter  6, 
title  1  (2  B.  S.  M8),  made  general  provisions  for  proceedings 
in  actions  where  the  defendant  could  be  held  to  bail,  and 
these  are  the  provisions  for  which  were  substituted  the  pro- 
visions of  the  Code  in  reference  to  orders  of  arrest.  The 
latter  intended  evidently  to  take  the  place  of  the  former  as  a 
^tem.    *    *    * 

These  provisions  were  repealed  by  the  old  Oode  and  the 
proceeding  by  order  of  arrest  substituted ;  but  the  provisions,, 
being  in  the  same  words  in  both  systems,  must  be  supposed. 
to  have  the  same  meaning  in  both. 

But  the  Code  expressly  enacts  that  where  damages  are. 
recoverable,  only  the  same  rate  is  to  be  recovered  as  previous- 
to  its  enactment  (Code,  §  276.)  And  we  have  seen  in  our 
first  point  that  by  section  471  of  the  Code,  the  proceedings- 
on  sheriffs'  bonds  are  unaffected  by  the  Coda 

The  conclusion  is  inevitable,  then,  that  the  liability  of  sure- 
ties on  sheriffs'  bonds  is  precisely  the  same  since  as  before 
the  Code,  and  that  the  words  in  reference  to  ^^  proceedings  as 
in  other  cases  of  delinquency  "  in  the  Bevised  Statutes,  have- 
the  same  effect  as  in  the  Code. 

But  we  have  seen  under  our  first  point  that  these  proceed- 
ings necessitate  the  specific  assignment  of  breaches  of  the 
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condition  of  the  bond  by  the  relatorB,  and  that  on  the  trial 
the  joiy  shall  find  whether  the  assignment  of  breaches  is 
true,  and  if  true,  whether  the  plaintiff  shall  recover  damage 
therefor,  knd  if  so,  they  shall  assess  such  damages  and  specify 
the  amount  thereof.  (2  R.  S.  878,  §  6.) 

But  if  the  amount  of  recovery  npon  the  bond  was  rigidly 
fixed  by  the  amount  of  the  judgment  against  the  sheriff,  con- 
fessed under  the  Bevised  Statutes  or  recovered  under  the 
Code,  what  necessity  or  what  sense  in  requiring  a  jury  to 
inquire  and  find  if  tiie  plaintiff  has  suffered  damage  by  the 
breach,  and  if  they  find  so,  to  assess  and  specify  the  amount 
of  it. 

4.  It  will  appear  firom  a  perusal  of  the  case  quoted  at 
the  bottom  of  this  paragraph,  that  at  the  time  of  that  decis- 
ion there  was  a  similar  method  of  proceeding  by  attachment 
and  judgment  thereon,  to  make  the  sheriff  liable  for  the  full 
amount  to  be  levied,  where  he  failed  to  return  the  writ  of 
execution,  although  the  defendant  in  the  execution  had  no 
property,  as  in  the  Bevised  Statutes,  where  the  sheriff  is 
brought  up  by  attachment  for  not  putting  in  special  bail, 
both  being  analogous  to  the  action  under  the  Code  against 
the  sheriff  as  bail. 

Yet  the  court  decided  upon  an  action  brought  against  the 
sheriff  and  his  sureties  upon  the  official  bond,  under  a  stat- 
ute substantially  similar  with  the  present,  that  the  sureties 
are  not  liable  because  the  former  recovery  against  the  sheriff 
was  not  directly  for  any  misconduct  in  office.  {People  v. 
Spraker  cmd  Yates,  18  Johns.  890.) 

The  application  of  the  principle  of  that  case  to  the  present, 
shows  that  here  as  well  as  in  that  case  the  recovery  against 
the  sheriff  has  been  not  for  any  misconduct  or  default  in  his 
office,  but  upon  his  liability  as  bail.  He  may  have  committed 
a  default  in  taking  insufficient  bail,  but  there  is  no  such 
adjudication  against  him.  He  is  adjudged  to  pay  the  defend- 
ant upon  an  entirely  different  ground,  because  he  has  not 
discharged  himself  from  liability  as  bail,  availing  himself  of 
the  privil^e  the  Code  gives  him.  With  this  liability  the 
sureties  on  his  official  bond  have  nothing  to  do  except  this. 
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that,  in  case  lie  does  not  or  cannot  pay  the  judgment,  the 
plaintiffi,  if  they  see  fit,  have  a  right,  as  a  re^  nova,  to  com- 
mence the  ordinary  proceedings  upon  a  sheriff's  bond,  and 
are  compeQed  to  show  affirmatively,  not  the  judgment  against 
the  sheriff,  which  is  a  preliminary  merely,  but  their  cause  of 
action,  the  misconduct  of  the  sheriff,  which  constitutes  the 
breach,  and  (subject  to  the  ordinary  rights  of  the  def<^dants 
to  show  no  actual  loss  to  the  plaintiffi  in  mitigation  of  dam- 
ages) to  collect  the  deficiency.  This  does  not  create  any 
additional  liability  against  the  defendants,  nor  enlarge  the 
condition  of  their  contract. 

nL  For  the  reasons  above  assigned,  the  judge  erred  at  the 
trial  in  ordering  a  verdict  for  the  fiill  amount  of  the  judg- 
ment against  the  sheriff  The  judgment  should  be  reversed 
and  a  new  trial  ordered. 

j&l  O.  Benedict^  for  the  respondent. 

I.  The  liability  of  Harriman,  the  original  defendant,  is 
fixed  by  the  judgment  against  him.  The  judgment  against 
flarriman  in  the  original  action  is  proved  by  the  judgment 
record  which  is  in  the  ease.  Not  being  appealed  firom,  this 
fixed  his  Kability. 

II.  The  liability  of  his  bail  is  fixed.  An  execution  upon 
the  judgment  was  issued  against  his  property,  and  returned 
unsatisfied.  An  execution  was  then  issued  against  his  body, 
which  was  returned  not  found.  This  fixed  the  bail.  {Gregory 
V.  L&oy^  12  Barb.  612.) 

m.  The  sheriff  was  his  bail.  ^^  If,  after  being  arrested, 
the  defendant  escape  or  be  rescued,  or  bail  be  not  given  or 
justified  or  a  deposit  be  not  made  instead  thereof,  the  sheriff 
shall  himself  be  liable  as  bail."  (Code,  §  201.) 

"  Where  a  defendant  is  arrested  by  the  sheriff  upon  an 
order  of  arrest,  and  gives  bail  and  is  thereupon  discharged 
fi"om  custody,  but  the  bail  do  not  justify,  the  sheriff  himself 
becomes  bail,  and  is  liable  in  the  same  manner  and  to  the 
same  extent  as  bail  to  the  action  would  have  been  had  such 
bail  been  given  and  perfected."  {Metoalf  v.  SiryJcer^  31 
Barb.  63  j  31  N.  T.  265.) 
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lY.  The  sheriff 'b  liability  as  bail  in  the  original  action  is 
fixed  and  is  in  judgment.  The  plaintiff  sued  the  sheriff  as 
bail,  and  recovered  npon  the  trial  of  the  action.  It  was 
passed  in  review  by  the  General  Term  of  the  Supreme  Court, 
and  final  judgment  given.  {Metcalf  v.  S^ker^  10  Abb.  12; 
id.  31  Barb.  63 ;  and  finally  in  this  court,  81  K  T.  255.) 

Y.  The  liability  of  the  sheriff  and  his  sureties  on  his 
ofiicial  bond  is  fixed.  An  execution  was  issued  upon  the 
judgment,  and  returned  unsatisfied.  Kotice  of  the  judg- 
ment was  given  to  the  sheriff  and  his  sureties,  and  payment 
demanded.  The  non-payment  of  this  judgment  by  the 
sheriff  is  the  delinquency  charged  in  the  complaint.  Where- 
upon, upon  application  to  the  Supreme  Court,  and  proof  of 
the  facts,  leave  was  given  to  prosecute  the  official  bond 
of  the  sherifil  The  facts  alleged  are  expressed  in  the  statute 
to  be  such  a  delinquency  as  to  constitute  a  breach  of  the 
official  bond.  ^^If  a  judgment  be  recovered  against  the 
sheriff  upon  his  liability  as  bail,  and  an  execution  thereon 
be  returned  unsatisfied  in  whole  or  in  part,  the  same  pro- 
ceedings may  be  had  on  the  official  bond  of  the  sheriff  to 
collect  the  deficiency,  as  in  other  cases  of  delinquency." 
(Code,  §  202.) 

YT.  The  exception  arising  on  the  evidence  is  upon  a 
ground  which  is  untrue  in  point  of  fact.  The  action  against 
the  sheriff  was  not  for  an  escape,  but  on  his  liability  as  bail. 
This  court  decided  that  the  "  complaint  is  not  founded  on 
the  escape,  but  on  the  neglect  to  put  in  and  justify  bail, 
and  leaves  the  sheriff  to  the  liability  imposed  upon  him  by 
the  Code  as  baiL  It  sets  out  the  facts  necessary  to  claim  the 
defendant's  liability  as  bail,  and  asks  judgment  for  the 
amount  of  debt  and  costs."  {Iletcalf  v.  Strykery  31  N.  T. 
257 ;  31  Barb.  63.) 

Yn.  The  motion  to  dismiss  the  complaint  was  properly 
denied. 

1.  As  to  the  first  ground,  it  was  untrue  in  fact.  (Yide  sixth 
point.) 

2.  As  to  the  second  ground,  the  statute  in  express  terms 
holds  them  responsible  in  such  a  delinquency.    "  The  same 
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proceedings  may  be  had  on  the  official  bond  of  the  sheriff  to 
collect  the  deficiency,  as  in  other  cases  of  delinqnency." 
(Code,  §  202.)  Proceedings  on  the  bond  are  proceedings 
against  the  obligors  in  the  bond.  The  sureties  as  well  as 
the  sheriff  and  all  are  alike  responsible.  (Code  of  Procedure, 
§  202.) 

"  The  liability  of  the  sureties  of  a  sheriff  upon  his  bond  is 
co-extensive  with  the  liability  of  the  sheriff  himself,  in 
respect  to  all  neglect  of  duty  or  acts  he  is  required  as  sheriff 
to  perform.'^  (Crocker  on  Sheriflfe,  §  864;  Ex  pa/rte  Beed^ 
4  Hill,  574 ;  Code,  %  202  \  The  People  v.  Brushy  6  Wend.  456.) 

3.  The  third  ground  has  no  foundation  or  merits.  The 
allegation  in  the  complaint  is  that  notice  was  ^^  duly  served  " 
on  him.  The  proof  is  that  it  was  served  "  as  stated  in  the 
complaint;"  and  again,  ^^ notice  was  served  on  said  sheriff" 
on  the  26th  of  August;  and  again,  the  witness  Goodrich 
proved  the  service  of  the  notice  in  office  hours  at  the  sheriff's 
office,  ^^  by  delivering  it  to  the  imder-sheriff  then  in  charge 
of  the  office." 

The  statute  requires  the  sheriff  to  keep  an  office  open  from 
nine  to  four,  and  makes  service  at  the  office  ''  equivalent  to 
personal  service  on  the  sheriff."  (2  B.  S.  205,  §§  55,  56.) 

4.  As  to  the  fourth  ground,  the  objection  is  too  general. 
It  does  not  state  any  ground  of  dismissaL  But  this  court 
has  already  held  that  the  default  of  the  sheriff  is  fully  estab- 
lished, and  if  the  sheriff  is  in  default,  his  sureties  are  liable. 
{MetcdlfY.  Stryhyr,  81  K  T.  255.) 

And  the  same  original  evidence  which  was  given  to  prove 
the  sheriff's  liability  in  the  action  against  him  is  given  in 
this  case.  This  was  given  for  greater  caution  in  addition  to 
the  judgment  record. 

5.  As  to  the  fifth  groimd,  the  executions  and  the  returns 
of  the  sheriff  are  proved.  These  are  the  only  competent  evi- 
dence that  neither  property  or  body  could  be  found.  "  In- 
quiry "  in  such  cases,  except  by  the  sheriff  under  an  execution, 
is  unknown  to  the  law,  and  the  result  of  the  inquiry  can  be 
proved  only  by  the  sheriff's  return.  The  truth  of  the  return 
cannot  be  inquired  into  collaterally. 
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The  bail  had  him  in  custody  and  could  have  Burrendered 
him.  {flregory  v.  L&oy,  12  Barb.  612  j  2  R.  S.  382,  §§  29, 
80,  31 ;  Code,  §  191.) 

Vin.  The  proofs  offered  as  to  Harriman's  insolvency  were 
irrelevant  and  incompetent.  That  the  original  defendant  is 
a  beggar  and  a  runaway^ — that  property  and  body  cannot 
be  found — is  always  a  necessary  preliminary  to  the  action 
against  bail.  This  was  held  in  MetoaJf  v.  Stryher  (31  N.  T. 
255.)  If  immaterial  in  that  action  against  the  sheriff  it  is 
BO  in  this  against  him  and  his  sureties. 

Gboveb,  J.  The  counsel  for  the  defendants  insists,  that 
the  complaint  does  not  state  facts  sufficient  to  maintain  an 
action  against  the  defendants  upon  the  official  bond  of  the 
sheriff.  The  complaint  states  all  the  facts  necessary  to  show 
that  Stryker,  the  sheriff,  became  liable  as  bail  for  Harriman 
pursuant  to  section  201  of  the  Code.  That  he  was  charged 
as  such  by  the  issuing  of  the  necessary  process  upon  the 
judgment  against  Harriman,  and  the  return  thereof.  That 
the  plaintiff  had  prosecuted  the  sheriff,  as  such  bail,  to  judg- 
ment, and  the  execution  thereon  had  been  returned  unsatis- 
fied. That  the  order  required  by  statute  authorizing  the 
prosecution  of  the  sheriff's  official  bond  had  been  made  by 
the  Supreme  Court.  These  facts  are  sufficient  to  maintain 
the  action  upon  the  bond,  provided  the  sureties  thereon  are 
liable  for  the  sheriff's  failure  to  respond  to  his  liability  as 
bail  for  Harriman.  This  is  the  principal  question  in  the 
case.  In  examining  this  question,  it  will  be  seen,  that  liabil- 
ity as  bail  is  imposed  upon  the  sheriff  in  consequenciB  of  his 
failure  in  causing  bail  to  be  given  and  justified,  as  required 
by  law.  That,  upon  arresting  the  party  upon  an  order  of 
arrest,  the  law  imposes  upon  him  the  responsibility  that  legal 
bail  shall  be  put  in,  and  that  in  case  this  is  not  done,  he 
shall  himself  be  liable  as  bail.  (Code,  §  201.)  Section  203 
provides,  that  the  bail  taken  by  the  sheriff,  upon  the  arrest, 
shall  be  liable  to  him  for  damages  he  may  sustain  from  their 
failure  to  justify.  It  will  thus  be  seen,  that  liability  as  bail 
is  imposed  by  law  upon  the  sheriff  whenever  he  executes  an 
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order  of  arrest,  aad  that  this  liability  oontinnes  until  dis- 
charged bj  law.  This  liability  is  imposed  npon  him  as  sheriff, 
and  it  is  his  duty  as  sheriff  to  answer  snch  liability.  Section 
202  provides,  that,  if  a  judgment  be  recovered  against  the 
sheriff  upon  his  liability  as  bail,  and  an  execution  thereon 
be  returned  unsatisfied  in  whole  or  in  part,  the  same  proceed- 
ings may  be  had  on  the  official  bond  of  the  sheriff,  to  collect 
the  deficiency,  as  in  other  cases  of  delinquency.  The  only 
construction  that  can  be  put  upon  the  above  provision  is, 
that  the  sureties  are  liable  for  any  default  of  the  sheriff  as 
bail,  when  he  has  incurred  such  liability  under  the  provisions 
of  the  Code.  The  clause  authorizing  proceedings  upon  the 
official  bond  would  otherwise  be  wholly  meaningless.  This 
is  too  dear  to  require  further  examination.  The  only  re- 
maining question  arises  upon  the  exception  taken  by  the 
defendants'  counsel  to  the  rejection  of  the  proof  offered  by 
him,  showing  the  insolvency  of  Harriman,  before  and  at  the 
time  of  his  arrest,  and  at  all  times  subsequent.  This  evi- 
dence was  competent,  unless  the  sureties  were  liable  to  the 
Ml  extent  of  the  liability  of  the  sheriff  as  bail.  If  they 
were  so  liable,  the  evidence  offered  was  immaterial.  In 
MekcHf  V.  Stryher  (31  K  T.  255),  it  was  held  by  this  court, 
that  the  sheriff  was  liable  as  bail  for  the  entire  amount  of  the 
judgment  recovered  against  Harriman,  not  exceeding  the 
amount  specified  in  the  order  of  arrest.  If  the  action  had 
been  against  the  sheriff  for  the  escape  of  Harriman,  upon 
mesne  process,  such  evidence  would  have  been  admissible  in 
his  favor,  as  the  recovery  in  such  cases  is  restricted  to  the 
damages  actually  sustained ;  but  the  liability  of  bail  is  differ- 
ent. (See  31  N.  Y.,  mpra^  and  cases  cited.)  The  condition 
of  the  bond  is,  that  the  sheriff  shall  well  and  faithfully,  in  all 
ihii^,  perform  and  execute  the  duties  of  the  office  of  sheriff, 
without  fraud,  deceit,  or  oppression.  We  have  seen  that  the 
law  not  only  imposes  upon  the  sheriff  the  liability  as  bail, 
but  also  makes  it  his  duty  to  discharge  such  liability.  That 
his  sureties  are  responsible  for  his  default  in  this  respect. 
They  are  responsible  for  the  performance  of  the  entire  duty 
of  the  sheriff  Hence,  these  sureties  are  responsible  for  the 
Vol.  IV.       14 
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entire  deficiency  of  the  judgment  against  the  sheriff.  The 
evidence  was,  therefore,  properly  excluded.  The  necessity 
of  assigning  breaches  and  assessing  damages  (2  B.  8.  878, 
§  6),  is  no  argument  against  this  conclusion.  That  must 
be  done  in  all  cases  like  the  present,  and  the  damages  to 
be  assessed  are,  the  deficiency  of  the  judgment  against  the 
sheriff.    The  judgment  appealed  firom  must  be  affirmed. 

Glebke,  J.  The  first  ground  on  which  the  motion  to  dis- 
miss the  complaint  is  made  is  a  mistake  as  a  matter  of  fact. 
The  first  action  against  the  sheriff  was  not  for  an  escape,  but 
on  his  liability  as  bail. 

The  second  ground,  that  the  sureties  of  the  sheriff  are  not 
bound  by  the  recovery  against  Harriman,  is  disposed  of  by 
section  202  of  the  Code  of  Procedure.  The  language  is : 
^^  If  a  judgment  be  recovered  against  the  sheriff  as  bail,  and 
an  execution  thereon  be  returned  unsatisfied,  in  whole  or  in 
part,  the  same  proceedings  may  be  had  on  the  official  bond 
of  the  sheriff  to  collect  the  deficiency,  as  in  other  cases  of 
delin(juency."  What  proceedings  could  be  had  on  the  official 
bond  but  an  action  against  his  sureties?  The  language  is  as 
intelligible  as  if  it  said,  ^^  an  action  may  be  commenced  against 
his  sureties."  But,  it  is  maintained,  that,  by  the  condition  of 
this  official  bond,  they  did  not  guaranty  his  sufficiency  as  bail ; 
they  only  guaranteed  that  Stryker  should  "  well  and  faith- 
fully, in  all  things,  perform  and  execute  the  duties  of  the 
office  of  sheriff  of  the  county  of  Kings,  without  fi*aud,  deceit, 
or  oppression."  Here  they  guaranty,  that  the  sheriff  shall 
well  and  faithfully,  in  all  things,  perform  and  execute  the 
duties  of  his  office ;  the  putting  in  of  bail  in  certain  cases  is 
made  by  law  one  of  the  duties  of  his  office ;  and  his  neglect 
to  do  so  is  a  delinquency,  implying  either  firaud,  deceit,  or 
oppression.  Indeed,  section  202  denominates  this  neglect  a 
delinquency,  in  saying  ^'  the  same  proceedings  maybe  had  as 
in  other  cases  of  delinquency."  It  is,  moreover,  well  estab- 
lished, that  the  liability  of  the  sureties  of  a  sheriff,  upon  his 
official  bond,  is  co-extensive  with  the  liability  of  the  sheriff 
himself  in  respect  to  all  neglect  of  duty  or  acts  he  is  required 
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as  sheriff  to  perform.  Bat  it  is  contended,  that  his  neglect 
in  this  case  was  as  bail,  not  as  sheriff,  and  that  his  sureties 
are  only  liable  for  his  misconduct  as  sheriff.  Was  he  re- 
quired to  put  in  bail,  or  did  he  become  liable  as  bail,  in  this 
case,  in  his  private  capacity  as  Burdett  Stryker,  or  as  sheriff 
of  the  county  of  £ings!  The  Oode,  of  course,  imposes 
this  liability  upon  him  in  his  official  capacity.  Section  202 
expressly  states  his  official  liability  and  the  consequent  liability 
of  his  sureties. 

As  to  the  third  ground,  it  was  fully  proved,  that  the  notice 
of  the  non-acceptance  of  the  undertaking  was  duly  served 
upon  the  sheriff.  Goodrich  swore  that  notice  of  the  non- 
acceptance  was  served  on  the  sheriff,  26th  August,  1858,  at 
about  9  o'clock  a.  m.,  by  delivering  the  same  to  the  under- 
sheriff,  then  in  charge  of  the  office,  the  sheriff  being  absent 
therefrom.  This  is  a  sufficient  service;  it  is  equivalent  to 
personal  service  on  the  sheriff. 

As  to  the  fourth  ground,  we  have  already  seen  that  the 
sheriff,  in  such  cases  as  this,  is  liable;  his  default  is  suffi- 
ciently set  forth  in  the  complaint  and  proved  at  the  trial, 
and,  consequently,  his  sureties  are  liable ;  and,  as  to  the  fifth 
groxmd,  no  other  proof  is  necessary  to  show  that  Harriman 
did  not  render  himself  amenable  to  the  process  of  the  court, 
than  that  an  execution  was  issued  against  him,  and  that  it 
was  returned  "  not  found." 

The  judge  correctly  decided,  that  evidence  of  Harriman's 
insolvency  was  inadmissible.  This  was  in  conformity  with 
the  decision  of  this  court  in  Metoalf  v.  Stryher  (81  N.  Y. 
255).  If  this  was  an  action  for  an  escape,  such  evidence 
would,  perhaps,  be  competent ;  but  in  that  case  and  in  this, 
the  defendant  was  sued  as  bail,  and  his  liability  was  equiva- 
lent to  that  of  any  other  bail.  The  insolvency  of  the  princi- 
pal has  never  been  considered  a  defense  in  an  action  against 
his  bail. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 
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John  M.  Fbei^ch  et  al.^  Bespoadents,  v.  The  Buffalo,  Kew 
York  <&  Ebib  Railroad  Cohpany,  Appellants. 

NsaLiaBNCB.  Cokmdv  cabbibbs.  Contbaot.  LnoTATioir  of  gabbdeb's  lia- 
bility  UKDXB   SFEOLAL    CONTBACT.       CONSTBUCTIGN  AND    BFFEOT    OF   TXBM 

'*  owneb's  bisk  "  or  a  oontbaot  fob  thb  tbaksfobtahok  of  goods.    Fotd- 

XVGS  OF  FAOT  WITHOUT  BYIDBNOB  TO  SUFPOBT  THXX.     BUBDBH  OF  PBOOF. 

Where  an  agreement  is  relied  apon  to  exempt  a  common  cazrier  from  lia- 
bility on  account  of  the  gross  negligence  of  his  agents  or  senrants,  the 
terms  of  the  contract  ought  to  be  so  clear  and  explicit  as  to  leave  no 
donbt  of  its  meaning  and  intent. 

Where  the  agreement  between  the  common  carrier  and  the  owner  of  the 
goods  provides^  in  general  terms,  that  the  same  are  transported  at  the 
"  owner's  risk/'  the  carrier  is  liable  only  for  damages  resulting  from  his 
own  personal  negligence,  or  from  the  gross  negligence  of  his  agents  or 
servants. 

(The  distinction  between  "slight  negligence/'  "ordinary  negligence"  and 
"  gross  negligence/'  noted  in  the  opinion  of  Woodbuff,  J.,  which  see.) 

In  other  words,  the  term  "  owner's  risk,"  in  a  contract  for  the  transportation 
of  goods,  imports,  that  the  owner  assumes  the  risks  arising  frora  the 
ordinary  dangers  of  transportation  by  the  means  employed,  which  the  rea- 
sonable and  ordinary  care  of  the  common  carrier  might  be  insufSlcient  to 
prevent,  and  the  latter  is  liable  only  for  those  dangers  which,  with  ordi- 
nary care  and  prudence,  might  be  avoided. 

The  evidence  in  the  case  does  not  support  the  finding  of  even  ordinary 
negligence,  much  less  of  gross  negligence,  on  part  of  defendants'  servants* 
and  the  plaintifi^  should  have  been  nonsuited. 

(For  details  of  evidence,  upon  which  negligence  was  imputed  to  the  defend- 
ants in  the  court  below,  but  which  were  held  insufficient  by  this  court, 
see  opinion  of  Woodbuff,  J.) 

Where  the  liability  of  a  common  carrier  is  limited  by  special  agreement, 
the  burden  of  proving  that  the  loss  was  occasioned  by  the  want  of  due 
care,  or  by  gross  negligence,  rests  upon  the  plaintiff,  and  he  cannot  rely 
upon  the  absence  of  proof  of  diligence  to  support  his  allegation  of  neg^ 
ligence. 

The  action  herein  was  brought  to  recover  damages  for  an 
alleged  breach  of  the  defendants'  contract,  to  carry  certain 
goods  of  the  plaintiffi  from  Rochester  to  the  city  of  BuflWo, 
and  to  forward  thence,  etc.  It  was  referred.  The  referee 
re]»orted  in  favor  of  the  plaintiffi,  assessing  their  damages  at 
$464.24.    The  judgment  entered  thereupon  was  affirmed  in 
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the  Supreme  Court  in  General  Term  in  the  Beventh  district, 
and  the  defendant  appealed  to  this  court 

On  the  27th  of  Miurch,  I860,  the  plaintifb  delivered  to  the 
defendants  at  Bochester,  properly  packed  for  transportation, 
four  parcels  of  iron  goods  or  wares,  consisting  of  stoves,  pots, 
kettles,  etc.,  and  received  from  the  station  agent,  as  evidence 
of  the  undertaking  of  the  defendants,  four  several  receipts 
therefor,  acknowledging  the  receipt  of  the  goods,  and  stating 
as  to  one  parcel,  that  they  are  to  be  forwarded  to  D.  B.  <fe  Co., 
State  of  lUinois,  and  as  to  the  others,  naming  other  destina- 
tions. Across  the  face  of  each  receipt  were  written  the 
words  "  owner's  risk," 

The  goods,  placed  in  one  of  the  defendants'  freight  cars, 
were  carried  in  safety  to  Avon ;  but  shortly  after  leaving 
Avon,  the  train,  consisting  of  eleven  cars,  became  by  some 
means  divided,  whether  by  the  breaking  of  a  coupling  or  the 
breaking  or  displacement  of  the  coupling  pin,  did  not  appear 
and  could  not  be  determined  from  any  knowledge  possessed 
by  the  persons  in  charge  of  the  train.  The  locomotive  and 
tender  with  three  or  four  cars  ran  a  very  short  distance 
ahead  of  the  others,  when  the  engineer,  not  being  aware  that 
the  cars  were  separated,  first  apprised  by  the  strain  upon  the 
alarm-rope  and  the  ringing  of  the  bell  that  there  was  some- 
thing amiss  and  that  the  train  should  be  stopped,  sounded 
the  whistle  instructing  brakemen  to  apply  the  brakes,  at  the 
same  time  checking  the  speed  of  the  engine.  The  cars  were 
moving  at  from  twelve  to  fifteen  miles  an  hour;  and  on  the 
retardation  of  the  speed  of  the  forward  portion  of  the  train, 
the  rear  portion  came  into  contact  therewith  with  such  vio- 
lence tiiat  four  cars  were  thrown  off  the  track,  among  them 
the  car  containing  the  plaintiff'  goods ;  it  was  thrown  down 
a  high  embankment  and  the  goods  were  broken.  The  referee, 
after  finding  these  and  other  particulars  which  it  is  unneces- 
sary to  recite,  found  that  ^^  the  defendant,  in  the  absence  of 
the  brakeman  from  the  brakes,  on  a  heavy  down  grade  of 
thirty  feet  to  the  mile,  with  a  train  of  so  great  weight  pro- 
ceeding at  the  rate  of  from  twelve  to  fifteen  miles  per  hour, 
did  not  exercise  diligence  and  faithfulness  in  the  performance 
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of  its  contract  to  carry  the  plaintiffs'  goods,  and  the  damage 
to  the  goods  was  occasioned  by  the  want  of  ordinary  care 
and  skill  on  the  part  of  the  servants  of  the  defendant" 

As  conclusions  of  law  he  held,  that  the  receipts  are  the 
contract  of  the  parties. 

That  the  words  "  owner's  risk "  formed  part  of  the  con- 
tract and  operated  to  limit  the  defendant's  obligation  or  lia- 
bility. 

But  that  this  limitation  did  not  extend  to  the  n^ligence 
of  the  servants  of  the  defendants  which  occasioned  the  injury 
to  the  gQods.  That  negligence  was  not  within  the  risk 
assumed  by  the  plaintiffs.  And  the  plaintiffs  are  therefore 
entitled  to  judgment 

A.  P.  Lomw/g^  for  the  appellants. 

Geo.  F.  Danforih^  for  the  respondents. 

Woodruff,  J.  It  is  not  insisted,  upon  the  aigument  of 
the  appeal,  that  any  error  was  committed  by  the  referee  in 
the  admission  or  rejection  of  evidence,  and  the  only  excep- 
tions urged  upon  our  attention  are,  first,  those  which  depend 
upon  the  construction  and  legal  effect  of  the  terms  "  owner's 
risk  "  which  were  written  upon  the  receipts  given  by  the 
defendant  for  the  goods  delivered  for  carriage,  which  words, 
the  referee  finds,  formed  part  of  the  contract  between  the 
parties ;  and,  second,  the  question  whether  there  was  any 
evidence  that  the  injury  to  the  plaintiffs'  goods  was  the 
result  of  such  negligence  of  the  defendant  as  is  not  included 
in  the  exemption  imported  by  the  words  thus  written  upon 
the  receipts. 

And,  on  the  part  of  the  respondent,  it  is  not  questioned 
that  the  terms  ^^  owner's  risk  "  entered  into  and  formed  part 
of  the  contract  between  the  parties,  limiting  the  responsibility 
of  the  defendants  according  to  the  just  import  of  those  terms. 

It  is  not  argued,  and  it  is  far  too  late  to  argue,  that  a  party 
having  goods  to  be  carried  is  not  at  liberty,  if  he  choose,  to 
enter  into  a  special  contract  with  the  carrier,  modifying  and 
restricting  the  liability  of  the  latter  and  assuming  any  of  the 
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rifiks  of  the  transportation  which,  but  for  Buch  contract,  the 
law  imposes  upon  a  common  carrier.  The  idea  that  public 
policy  forbids  such  contracts  and  does  not  permit  the  owner 
of  goods  to  act  freely  in  that  regard,  and  himself  to  bear  any 
such  risks,  if  he  can  thereby  promote  his  own  interest  in  the 
reduction  of  the  price  of  carriage,  though  at  one  time  promi- 
nently put  forth,  never  had  any  sufficient  foundation  in 
reason,  principle  or  authority,  and  has  been  very  distinctly 
rq>udiated.  (See  NefU)  Jersey  Steam  Namgation  Company  v. 
MerchanUf  Bank,  6  How.  H.  S.  882,  893,  417;  Scheff'dm 
v.  Harvey y  6  Johns.  180;  and  cases  collected  ii;  Mercan- 
iUe  Mutual  Instsrance  Company  y.  Chasey  1  E.  D.  Smith, 
139 ;  Paraona  y.  Monteathy  13  Barb.  853 ;  Angell  on  Carriers, 
ch.  7 ;  WeiUs  et  cH.  y.  The  Steam  Namgaticn  Company y  8 
N.  Y.  375.) 

It  is  claimed,  however,  that  the  contract  imported  by  the 
words  ^  owner's  risk  "  does  not  exempt  the  defendant  from 
any  other  than  those  perils  of  transportation  which  may  result 
in  injury  to  the  property  notwithstanding  ordinary  care  and 
diligence  is  exercised  by  the  defendant  and  its  servants. 

Or,  more  briefly,  that  it  does  not  exempt  the  defendant 
from  liability  for  an  injury  to  the  plaintifis,  resulting  from 
the  want  of  ordinary  care  and  skill  on  the  part  of  the  defend- 
ant's servants. 

It  is  said  that  the  law  will  not  suJSer  a  man  to  claim  im- 
munity by  contract  against  his  own  fitiud  or  negligence.  In 
WdLa  y.  Steam  Navigation  Company y  Mr.  Justice  Gabdines 
says,  that,  though  this  be  so,  a  man  may  nevertiieless  con- 
tract against  liability  for  the  n^ligence,  even  gross  negli- 
gence, or  the  fittud  or  felony,  of  his  agent,  or  those  in  his 
employment ;  and  no  sufficient  reason  can,  I  think,  be  urged 
to  the  contrary ;  provided,  always,  the  contract  clearly  shows 
such  to  be  its  just  meaning. 

A  party  may  certainly  consent  to  place  the  instruments 
and  agencies  which  he  is  employing  in  his  business  at  the 
servioe  {pro  hac  vice)  of  another,  undertaking  to  set  them  in 
motion  under  the  scheme  or  plan  of  management  which  he 
has  established,  and  say,  ^^you  shall  have  the  benefit  of  my 
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interprise,  my  machinery,  my  servants,  my  rules,  regulations 
and  scheme  of  administration,  but  I  propose  that  you  shall 
take  the  hazards  of  every  thing  but  my  own  fraud  or  gross 
negligence,  and  regard  me  as  in  no  respect  insuring  or  guar- 
anteeing the  fldeHty  or  the  prudence,  diligence  or  care  of 
those  servants,  whom  I  have  no  reason  to  distrust,  but  who 
may,  out  of  my  personal  presence,  neglect  their  duty  or  prove 
otherwise  unfaithful.^'  There  is  no  sound  reason  for  deny- 
ing, that,  if  a  contract  is  made  on  those  terms,  and,  presump- 
tively, for  a  much  less  compensation  to  be  paid,  it  shall  not 
bind  the  parties.  It  may  be  safely  assumed,  that,  in  this 
country  at  least,  men  of  business  are  shrewd  enough  to  take 
care  of  their  own  interests,  and  that  if  a  party  consents  to 
such  a  bargain,  it  is  because  it  is  for  his  interest  to  do  so ;  he 
expects  to  make  or  save  money  by  relieving  the  other  party 
from  risks  which  he  is  willing  to  assume,  and  in  general  his 
I  expectation  is  realized.  There  is  neither  honesty  nor  policy 
I  in  permitting  him,  when  a  loss  happens  through  one  of  the 
\  risks  he  consented  to  bear,  to  deny  the  binding  force  of  his 
contract. 

This  is  now  the  rational  view  of  the  subject  which  is  rec- 
ognized as  law. 

The  cases,  however,  very  properly,  I  think,  hold  that  the 
contract  ought  to  be  so  explicit  as  to  leave  no  reasonable 
doubt  of  its  meaning  and  intent. 

Where  particular  risks  are  specified,  the  contract  may 
operate  according  to  its  terms,  but  when  terms  of  doubtful 
or  double  meaning  are  employed,  the  general  rule  binding 
common  carriers  to  a  stringent  liability  will  determine  the 
construction,  because  when  the  carrier  insists  that  an  excep- 
tion has  been  created  which  modifies  or  suspends  the  general 
rule,  he  must  show  that  the  exception  has  been  created.  So 
where  the  terms  of  the  exception  are  general,  but  can  be 
reasonably  satisfied  by  a  limited  construction,  the  courts 
have  shown  a  disposition  to  confine  their  operation  within 
what  they  have  deemed  reasonable  limits. 

Hence  it  is  said  the  terms  ^^  at  the  risk  of  the  owners  "  or 
^'  owner's  risk "  (as  in  the  present  case),  ought  not  to  be 
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deemed  to  except  eyerj  risk  which  can  poBsibly  be  suggested. 
That  it  is  not  reasonable  to  suppose  that  a  shipper  or  owner 
would  understand  or  intend  thereby,  that  the  cairier  should 
be  under  no  responsibility^  however  inadequate  or  unsuitable 
his  means  of  safe  transportation,  and  howeyer  careless,  reck- 
less or  dishonest  his  servants  may  be. 

Hence  it  is  said,  that,  when  an  agreement  is  relied  upon, 
it  ought  to  be  dear  and  ezplidt,  or  it  will  receive  that  con- 
struction which  may  be  most  rationally  deemed  according 
to  the  intent  of  the  parties,  or,  in  short,  the  exemption 
claimed  should  appear  in  a  form  clear  and  unequivocal. 

In  accordance  with  this  view  of  the  subject  it  is  held  that 
such  general  terms  as  are  above  referred  to,  do  not  exempt  the 
carrier  from  the  consequences  of  his  own  fraud  or  neglect  of 
the  duty  which  he  undertook  to  perform,  and  do  not  exempt 
him  from  liability  for  the  fraud,  bad  faith  or  gross  negligence 
of  the  servants  whom  he  employs  for  its  performance. 

Such  is  the  doctrine  of  Sohtsffiim,  v.  Harvey  (6  Johns.  169), 
oi  Alexander  v.  Cfreene,  in  our  late  Court  of  Errors  (7  Hill, 
S33),  of  I%e  JTew  Jereey  Steam  Nm.  Co.  v.  The  Merchami^ 
Bank  (6  How.  IT.  S.  844),  and  of  WeOe  v.  The  Steam  JVav. 
Co.^  in  this  court  (8  N.  T.  875). 

In  the  last  case  the  doctrine  is  expressed  to  be  that  a  con- 
tract in  such  general  terms  does  not  exempt  the  party  from 
liability  for  the  ^^  gross  negligence  "  of  his  servants,  and  that 
is  deemed  to  be  the  rule  settled  in  Alexander  v.  Oreene. 

Sir  William  Jones  distinguishes  between  ordinary  negli- 
gence and  gross  negligence  and  slight  negligence  thus :  "  Or- 
dinary neglect  is  the  omission  of  that  core  which  emry  man 
of  common  jprudenoe  and  capable  of  governing  a  fitmUy,  takes 
of  his  own  concerns."  ^^  Gross  neglect  is  the  want  of  that 
care  which  every  man  of  common  sense,  how  inattentive 
soever,  takes  of  his  own  property,"  and  '^  slight  neglect  is 
the  omission  of  that  diligence  which  aU  circumspect  and 
thoughtfril  persons  use  in  securing  their  own  goods  and  chat- 
tels." And  Mr.  Justice  Story  gives  in  substance  the  same 
definition  of  these  terms.  ^^  Ordinary  negligence  mpty  be 
defined  to  be  the  want  of  ordinary  diligence,  gross  negli- 
Yoi*  IV.       16 
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gence  to  be  the  want  of  slight  diligmcei  and  alight  negli- 
gence to  be  the  want  of  great  diligence.  (Story  on  MerchantB, 
§17.) 

Thia  ia  :ibe  recogniised  and  acc^ted  diatinction  between 
the  different  degziee^  of  negligence  {^eeSoottY^JDePeystetj  1 
Edm.  Ch«  542,  543),  a  distiQ^on  which  is  often  fonnd  of 
but  little  practical  importance  when  dealt  with  by  the  jury 
on  the  trial  of  a  canse^  but  oife  which  the  conrts  are  bound 
to  regard  in  the  determination  and  application  of  the  rules 
of  law. 

The  finding  of  the  referee  in  the  present  case  and  his  con- 
clusions thereupon^  show  most  clearly  that  he  has  held  the 
defendants  liable  not  simply  and  only  for  ^  grosa  negligence/' 
but  for  the  want  of  ordinary  care  or  ^^  ordinary  negligence." 

In  JSeh^elin  v.  Sarvey^  the  point  decided  was,  that  the 
carrier  was  liable  for .  embezzlement  by  the  crew  or  other 
person  while  the  goods  were  in  the  possession  of  the  carrier's 
servants,  though  no  fault  or  negligence  was  imputable  to  the 
owner  of  the. vessel  personally^  In  Aleooander  t.  OreenSy 
the  Supreme  Court  had  held,  that  the  defendants  were  not 
liable  for  negligence  of  their  servants,  although  it  be  found 
to  be  gross  negligence,  and  affirmed  -  a  nonsuit  granted  at 
the  Circuit  The  Court  of  Errors  decided  that  there  was 
evidence  upon  which  the  jury  znight  have  found  that  the 
defendants'  servants  were  guilty  of  gross  negligence ;  that 
the  defendants  were  responsible  for  such  negligence;  and 
that  the  question,  whether  the  defendants  were  guilty  of 
gross  negligence,  should  have  been  submitted  to  the  jury. 

In  the  case  in  the  United  States  court,  the  court  were  of 
opinion,  that  th^re  was  gross  negligence,  and  the  defendants 
were  held  liable  therefore-one  of  the  ju^^es,  indeed,  deemed 
the  n^ligence  to  amount  to  a  marine  tent.  And  the  only 
point  decided  in  this  court,  in  Wdh  v.  The  Steam  Ncm- 
gaiiary  Oampanyy  was,  that,  imder  such  general  exmiption  as 
^'  at  the  risk  of  the  owner,"  the  defendants  were  liable  for 
the  gross  negligence  of  their  servants. 

The  language  of  the  opinion  does  not  invariably  discrimi 
nate  between  gross  negligence  and  the  want  of  ordinary  care, 


1868.]     FsracH  V.  Botfaxo,  N.  Y,  A  Bjub  R.  R.  Co.       115 

Opinkm  of  the  Cburt,  per  WoODBUfV,  J. 


but  the  point  decided  did  not  extend  the  liability  of  the 
defendants  further  th&n  for  groee  n^ligence. 

But,  acoording  to  my  view  of  the  proofs  in  this  case,  it  is 
not  necessary  to  pursue  that  inquiry. 

If  the;  defendants  are  only  liable  for  the  gross  negligence 
of  their  servants, .  theuj  upon  the  proofii  in  this  case,  the 
plaintiff  should  have  been  nonsuited.  When  the  plaintifb 
rested  their  case,  there  was  no  proof  except  that  the  goods 
were  "  shipped  "  in  good  order,  and  were  broken.  Upon  the 
defendants'  proofs  there  was  nothing  shown  on  whidi  gross 
negligence  of  the  defendants'  servants  could  be  predicated. 

But  more  than  this,  there  was  no  evidence  of  want  of  ordi- 
nary care. 

Without  inquiring  whether,  when  the  plaintiff  had  shown 
that  the  contract  of  the  defendant  was  not  performed,  that 
was  enoi^h  to  put  the  defendant  to  proof  in  explanation,  it 
is  dear,  I  think,  that,  when  the  defendants  did  show  in  ex- 
planation that  the  goods  were  broken  in  consequence  of  the 
cars  running  off  or  being  thrown  from  the  track,  in  course  of 
the  transportation,  he  brought  the  case  within  the  purview 
of  the  exemption  contained  in  the  contract.  Under  the  con- 
tract, the  general  rule  is  in  terms,  transportation  at  the 
owner's  risk;  the  qualification  which  the  cases  referred  to 
establish,  is,  injuries  resulting  from  fraud,  bad  £Edth  or  gross 
negligence  excepted.  .  When,  therefore,  the  cause  of  the  in- 
jury appeared,  the  defendants  were,  prima  faoie^  excused, 
imless  it  be  true  that  the  mere  fact,  that  the  freight  car  was 
thrown  from  the  track,  is  evidence  of  gross  negligence ;  or,  in 
the  aspect  in  which  I  propose  to  consider  the  state  of  the 
proofe,  is  evidence  of  want  of  ordinary  care.  (See  cases  below 
cited.)  It  would  be  a  most  fortunate  fact  in  regard  to  the 
Becority  to  life  and  limb,  as  well  as  safety  to  property,  if  it 
were  presumptively  true  that  ordinary  care  is  sufficient  to 
guard  against  such  accidents.  Most  tmfortunately  they  do 
happffli  from  various  causes,  against  which  the  utmost  caution, 
vigilance,  skill  and  discretion  is  required,  and  which,  when 
used,  often  prove  ineffectual.  Surely,  the  mere  fact  of  the 
acddent  did  not  prove  gross  negligence. 
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Bat  the  defendants  laid  their  whole  case  before  the  referee 
and  if  the  plaintifb  proved  no  negligtece,  still  if  upon  the 
whole  proof,  tbe  finding  of  the  referee  was  warranted,  it  is 
now  of  no  importance  by  whom  the  evidence  was  furnished. 

It  is  not  necessary  to  repeat  what  has  so  often  been  said 
in  this  court,  that  where  there  is  conflicting  evidence  this 
court  has  no  jurisdiction  of  the  question  whether  the  referee 
has  found  against  the  weight  of  the  evidence,  his  judgment 
having  been  afSrmed  in  the  Supreme  Court.  I  repeat  the 
observation  that .  we  may  not  be  misunderstood  when  it  is 
added;  that  if  there  be  such  absence  of  evidence  to  the 
matter  alleged,  that  the  party  should  have  been  non-suited, 
or  that  it  would  be  erroneous  to  submit  the  question  to  the 
jury,  if  the  issue  was  before  a  jury,  then,  if  due  exception  be 
taken,  a  question  of  law  is  raised  and  erroneously  decided ; 
an  exception,  founded  on  the  claim  that  such  was  the  state 
of  the  proo&,  this  court  are  bound  to  consider  and  dedde. 

To  the  finding  that  the  damage  to  the  goods  was  occasioned 
by  the  want  of  ordinary  care  and  skill ;  as  also  to  the  con- 
clusion that  upon  the  facts  found  t]^e  defendants  are  liable, 
the  defendants'  counsel  excepted. 

An  examination  of  the  question  thus  raised  makes  it 
necessary  to  see  what  it  is  that  was  imputed  to  the  servants 
of  the  defendants  as  negligence. 

It  is  found  that  the  goods  were  well  and  properly  put  in  a 
good  and  suitable  box  car  for  transportation.  That  they 
were  carried  by  the  defendants'  usual  route.  That  at  Avon 
the  train  was  made  up  and  inspected  (though  without  man- 
ipulation) by  the  conductor,  and  he  found  all  about  it  right 
as  far  as  he  could  discover,  and  the  proper  person  reported 
that  the  wheels  had  been  examined  and  found  safe. 

The  train  soon  after  leaving  Avon  entered  upon  a  descend- 
ing grade  which  continues  for  about  a  mile  and  a  quarter. 
While  passing  this  portion  of  the  road,  the  alarm-rope  which 
ran  through  the  train,  by  some  strain  thereon,  rang  the 
alarm  bell  and  so  notified  the  engineer .  that  something  was 
amiss. 

And  it  is  expressly  found  that  in  the  exercise  qf  due  die- 
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cretion  he  nndeiBtood  it  to  be  a  signal  to  stop  the  train, 
and  he  did  so  as  Boon  as  poBsible  and  whifllled  ^^  down  the 
brakes." 

In  fact  by  some  accident  which  is  not  accounted  for,  the 
train  was  diyided,  but  the  rear  cars  followed  so  closely  upon 
those  attached  to  the  engine  that  the  alarm  rope  was  not 
broken,  and  the  engineer  is  expressly  bound  to  have  acted 
with  due  discretion  in  what  he  did,  although  if  he  had 
known  that  the  train  was  divided,  he  should  have  continued 
the  speed  of  the  engine  and  forward  cars,  and  so  have  kept 
out  of  the  way  of  the  rear  cars.  Retardation  of  the  engine 
brought  the  two  parts  of  the  train  together,  within  half  a 
minute,  with  a  concussion  which  threw  some  of  the  cars  off 
the  track  down  an  embankment,  and  so  the  plaintiff's  goods 
were  damaged. 

^^  Due  care  had  been  used  to  keep,  and  the  track  was  kept 
in  proper  condition  up  to  the  time  of  the  happening  of  this 
accident."  And  it  was  proved  by  uncontradicted  evidence 
that  the  coupling  was  the  one  ordinarily  used  upon  railroads 
and  the  one  "  most  approved." 

The  usual  manual  force  was  on  the  train,  and  consisted  of 
a  conductor,  an  engineer,  fireman,  two  brakemen,  and  a  man 
who  performed  the  double  duty  of  brakeman  and  oilman. 

'SoWj  to  this  point,  not  only  no  gross  n^ligence,  and  no 
want  of  every  proper  diligence  is  found ;  but  the  contrary. 

The  facts  found,  from  which  the  inference  of  negligence  is 
drawn,  are  these : 

At  the  moment  the  separation  of  the  cars  occurred,  the 
conductor  was  in  the  rear  car,  which  was  a  passenger  car. 
The  duties  of  the  man  who  acted  as  oilman  and  brakeman 
required  him  to  be  in  the  passenger  car  ^^  as  much  as  to  be 
any  where  else,"  and  he  was  there,  and  he  and  the  conductor 
both  sprang  to  the  brake  and  worked  it  as  soon  as  they  could. 
Another  brakeman  was  on  the  top  of  one  of  the  box  cars, 
which  continued  to  be  connected  with  the  engine,  examining 
and  seeing  to  the  condition  of  the  alarm  rope,  which,  it  was 
ahovm  without  dispute,  it  was  his  duty  to  do ;  and  ^^  it  does 
not  appear  where  the  third  brakeman  was,  or  that  any  brake- 
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man  was-  at  a  Inrake ;"  and  it  is  found,  aa^  a  fact,  that  ^^  no 
brakeman  was  at  a  brake." 

The  referee  does  not  find  that  the  absence  of  the  brakemen 
cansed  the  two  parts  of  the  tram  to  come  together ;  or,  that 
they  could  have  prevented  it  or  its  consequences,  the  engine 
being  stopped,  in  the  exercise  of  due  discretion,  while  the 
cars  were  not  so  far  divided  as  to  break  the  alarm  rope.  But 
he  indulges  a  conjecture,  that  '^  instant  and  proper  letting 
down  of  the  brakes  on  the  rear  car  might  have  so  diminished 
the  force  of  the  concussion  as  to  have  avoided  the  catastrophe, 
if  the  train  was  in  proper  running  order.'' 

And  the  referee  has  carefully  excluded  any  presumption 
that  he  may  have  found  other  facts  on  which  to  base  a  con- 
clusion of  n^ligence,  which  are  not  specifically  stated  in  his 
findings,  by  adding,  that  it  does  not  otherwise  appear  how  the 
accident  occurred,  nor  what  was  its  immediate  cause. 

Now,  in  all  this,  I  discover  nothing  warranting  an  infer- 
ence of  (my  negligence. 

1.  The  alleged  absence  of  the  brakeman  from  the  brakes, 
if.  that  was  negligence,  is  not  ground  for  charging  the 
defendant,  unless  such  absence  caused  the  injury.  It  is  not 
found  that  it  did,  or  that  their  presence  would  have  pre- 
vented it.  Nor  did  any  witness  so  testify,  or  give  even  an 
opinion  to  that  efiTect^ 

2.  The  conjecture  which  is  stated  in  the  findings,  that 
that  the  instant  and  proper  letting  down  of  the  brakes  on 
the  rear  car  might  have  diminished  the  force  of  the  concus- 
sion, is  relieved  wholly  from  any  implication  of  negligence 
by  the  other  facts  found.  The  brakeman  was  on  that  car, 
and  where  his  duties  required  him  to  be  as  much  as  at  the 
brake  (^^  as  much  as  any  where  else "),  and  not  only  he  but 
the  conductor,  with  prompt  endeavor  to  assist,  ^^  sprang  to  the 
brake  and  worked  it  as  soon  as  they  could."  Here  is  not 
only  no  n^ligence,  but  a  finding  of  instant  diligence,  and  a 
doing  therein  all  they  could  do. 

8.  The  finding,  that  the  second  brakeman  was  on  the 
top  of  a  box  car,  engaged  in  seeing  that  the  alarm  rope  was 
in  order,  is  certainly  not  a  finding  of  negligence ;  and  the 
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nnoontaradicted  proof  waa,  that  the  handle  of  the  brake  of 
the  box  ears  rises  to  the  top  of  thoto  carsy  so  that,  though 
not  proved  to  have  1>een  standing  over  a  brake  at  eitiier  end, 
he  was  in  tmth  within  convenient  reach  of  one  or  the  other. 
Bnt  this  is  wlioUj  immaterial,  for  the  obvious  reason,  that  if 
he  had  been  at  the  brake,  no  working  thereof,  however  in* 
stant  or  efficient,  could  tend,  in  the  slightest  d^ree,  to  pre- 
vent the  concussion  or  its  consequences,  but  the  contraiy. 
It  would  have  been  far  better  if  the  car  on  which  he  stood, 
and  the  others  connected  with  it  and  with  the  engine,  had 
advanced  more  rapidly,  instead  of  being  retarded. 

There  remains  the  circumstances  stated  bj  the  referee, 
that  the  cause  of  the  separation  does  not  appear,  whether  by 
the  breaking  of  a  coupling  or  the  flying  out  of  a  coupling- 
pin,  or  from  some  other  cause.  Then,  surely,  it  could  not 
be  inferred  that  it  was  caused  by  negligence.  An  attempt 
was  made  to  show  that  a  linch-pin  might  have  prevented ; 
but  the  proof  clearly  showed  that  ordinary  care  did  not 
require  it,  and  besides,  that  the  linch-pin  is  more  likely  to 
fall  out  by  the  agitation  of  the  cars  than  t^o  coupling-pin. 

And  the  referee  further  finds  that  it  does  not  appear  where 
the  third  brakeman  was. 

As  to  this  and  as  to  the  circumstance  Itlst  noted,  they  do 
not  prove  want  of  ordinary  care.  In  the  case  in  the  Supreme 
Court  of  the  United  States,  already  twice  referred  to  Mr. 
Justice  Nelson,  says :  "  The  respondents  "  (defendants)  "  hav- 
ing succeeded  in  restricting  their  liability  as  carriers  by  the 
special  agreement,  the  burthen  of  proving  that  the  loss  was 
occasioned  by  the  want  of  due  care  or  by  gross  negligence, 
lies  on  the  libellants,  which  would  be  otherwise  in  the 
absence  of  any  such  restriction."  This  bears  with  great 
force  upon  the  whole  conclusion  of  the  referee ;  and  as  to 
the  third  brakeman,  if  his  presence  at  any  brake  where  it 
was  his  duty  to  be,  was  material,  his  absence  should  have 
been  proved.  It  is  not  enough  to  say  he  was  not  proved  to 
be  there.  This  doctrine  is  also  stated  by  the  late  lamented 
diief  judge  of  this  court  in  a  very  able  opinion  aflBrming  the 
binding  effect  of  the  very  words  now  in  question  "  owner's 
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riflk,''  and  holding  that  where  Buch  a  contract  is  made,  it  is 
the  plaintiff  who  mnst  prove  the  want  of  dne  care  or  groes 
n^ligence  if  he  wonld  recover;  no  presunption  ariflea 
against  the  carrier.  The  plaintiff  cannot  rely  on  the  absence 
of  proo^he  has  the  affirmative  of  the  all^ation«  (See  Moore 
V.  EmMy  14  Barb.  524,  630.) 

This  is  not  a  case  of  conflicting  evidence,  nearly  every  fact 
I  have  referred  to  is  found  by  the  referee ;  there  is  no  con- 
flict as  to  any  other. 

I  cannot  flnd  warrant  for  any  finding  of  gross  negligence, 
or  even  want  of  ordinary  care ;  the  testimony  given  by  the 
defendants,  on  the  contrary,  proves  ordinary  care  at  least,  and 
that  without  contradiction. 

The  condnsion  of  negligence  has  been  fonnd  rather  npon 
what  is  not  proved  than  npon  what  is  proved.  Evoy  ser- 
vant, of  whose  acts  there  is  evidence,  and  whose  acts  conld 
have  any  influence  to  prevent  injury,  is  shown  and  substan- 
tially found  to  have  been  prompt,  active,  diligent  and  dis- 
creet ;  and,  as  to  any  servant,  there  is  no  evidence  that  he  was 
not  so. 

I  think  the  judgment  should  be  reversed.  It  is  quite 
obvious,  that,  if  the  case  is  to  be  tested  by  the  inquiry  whether 
the  plaintiffi  established  gross  negligence,  there  could  be  no 
reasonable  pretense  of  claim. 

MTrjiTTO,  J.  The  determination  of  this  case  depends  upon 
the  construction  to  be  placed  on  the  contract  made  for  the 
transportation  of  the  property.  The  receipts  given  provided 
that  it  was  to  be  forwarded  at  the  ^^  owner's  risk,"  and  the 
question  is  whether  these  words  include  only  the  risks  of 
breakage  arising  from  the  ordinary  dangers  of  railroad  trans- 
portation when  due  care  has  been  observed  by  the  carrier, 
and  the  carrier  is  liable  for  damages  incurred  beyond  these 
risks. 

The  carrier  may  by  special  contract  restrict  his  common 
law  liability,  and  where  this  is  done  his  relations  are  changed 
and  he  becomes  as  to  that  transaction  an  ordinary  bailee  and 
private  carrier  for  hire,  which  imposes  upon  him  the  respon- 
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sibility  of  ezerasing  ordinary  care  in  the  transportation  of 
property.  (Moore  v.  Mnxne^  14  Barb.  624,  530 ;  Dorr  v.  JVeio 
Jersey  Steam  Nm,  Co.y  1  Eem.  485, 493.) 

In  WdU  y.  Ths  Steam  Ncmgation  Co.  (4  Seld.  375),  in  a 
contract  by  the  owners  of  a  steamboat  nsed  for  towing  boats 
upon  the  Hudson  river,  from  New  York  to  Albany,  for  hire 
^  at  the  risk  of  the  master  and  owners,"  it  was  held  that  the 
owners  of  the  steamboat  were  liable  for  injuries  arising  from 
the  gross  negligence  of  their  servants  navigating  it,  although 
not  oeeaeioned  by  fraud  or  want  of  good  faith,  and  that  the 
phrase  employed  has  reference  to  the  perils  of  navigation  not 
arising  from  the  gross  negligence  of  the  contractor.  This 
oonstraction  is  not  in  conflict  with  some  other  cases  to  which 
we  have  been  referred.  {Soheff^din  v.  Ha/rvey^  6  Johns.  169 ; 
Alexander  v.  Ofreen,  3  Hill.  9  and  7,  id.  547.)  Where  the 
goods  are  transported  at  the  risk  of  the  owner  the  burden 
ct  proving  that  the  loss  was  occasioned  by  gross  negligence 
or  a  want  of  due  care  is  upon  the  owner.  (14  Barb.  530.) 

The  question  then  arises  whether  there  is  any  evidence  to 
warrant  the  conclusion  that  the  defendant  was  guilty  of  such 
negligence,  such  want  of  due  care  as  authorized  a  recovery. 

The  referee  has  not  found  that  the  defendant  was  guilty 
of  a  want  of  care  as  to  th^  cars ;  the  making  up  and  coupling 
of  the  train ;  the  condition  of  the  track ;  in  using  and  obey- 
ing proper  signals  promptly  at  the  first  appearance  of  danger ; 
or  in  the  proper  rate  of  speed,  or  the  care  and  skill  of  the 
engineer ;  but  he  assumes  that  the  damages  were  occasioned 
by  the  want  of  ordinary  care  and  skill  on  the  part  of  the 
servants  of  the  defendant.  He  does  not  inform  us  in  what 
that  want  of  care  and  skill  consisted,  and  it  is  difficult  to  see 
upon  what  evidence  his  finding  was  based.  The  train  parted 
without  any  affirmative  proof  as  to  the  cause,  although 
according  to  the  opinion  of  one  of  the  witnesses,  it  was 
occasioned  by  the  coupling  pin  flying  out  or  breaking.  The 
strain  on  the  rope  attached  to  the  engine  bell,  caused  the 
bell  to  ring,  which  was  mistaken  for  a  signal  to  stop  the  train, 
which  signal  was  given  and  the  engine  stopped.  If  the 
engineer  could  have  known  that  the  train  had  parted  he 
Vol.  IV,       U 
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would  not  have  giren  the  signal  and  liinB  the  oollision  wonld 
have  been  averted.  Bui  he  wae  not  to  blame  for  this  mis- 
take and  could  not  have  known  it,  and,  therefore,  he  was 
not  guilty  of  negligence. 

The  finding  of  the  referee  that  there  was  no  brakeman 
at  the  brake,  I  think,  is  not  supported  by  the  evidence. 
There  is  no  proof  whatever  to  support  it,  and  as  the  plaint- 
ifib  were  bound  to  make  out  affirmatively  the  negligence  of 
the  defendant,  it  was  erroneous.  The  referee  also  finds  that 
because  the  accident  occurred  there  was  a  want  of  precaution 
and  care.  This,  I  think,  was  also  erroneous,  as  it  by  no 
means  follows  without  proof,  and  as  a  necessary  result,  that 
an  accident  of  this  kind  is  occasioned  by  a  want  of  due  care 
and  caution.  It  might  have  occurred  with  all  the  care  that 
properly  could  have  been  exercised,  and  been  the  conse- 
quence of  circumstances  beyond  the  control  of  iiiose  who  had 
charge  of  the  train.  Accidents  of  this  character  are  some- 
times unavoidable,  and  such  are  the  perils  of  railroiEtd  trans- 
portation, that  no  human  foresight  or  prudence  can  guard 
against  them.  These  were  the  risks  against  which  the 
contract  provided,  and  which  the  owners  of  the  property 
assumed  to  take  upon  themselves.  It  is  apparent,  I  think, 
that  the  plaintiffi  utterly  failed  to  establish  that  degree  of 
negligence  which  was  essential  to  maintain  the  action,  and 
that  the  referee  erred  in  his  conclusion,  and  therefore  the 
judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Baoon,  Dwight  and  Olebke,  JJ,,  concurring. 

Judgment  reversed. 
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Ain>Bsw  G.  Hacklby  v.  Ainnairr  S.  Hope,  Appellant,  and 

Joshua  Bttbt,  Bespondont. 

AonOlf  FOB  AX  AOOOCBTDIfi.  PSAOXiai.  CODM  GT  PBOOXDUBI.  AFFIAL; 
FABU]^  to  ;  BIQmSIXBS  or  UHDBBTAXIirO  OZr,  to  stay  XZBGUnON  OF  JUDOHBSt. 

Ab  will  be  seen  from  the  facts  in  this  case  as  stated  in  the  opinion,  the  con- 
troYeiB7  in  this  oourt  is  not  between  the  plaintiff  and  defendants,  bnt 
between  the  defendants  themselves  (who  here  sostain  the  relation  of 
appellant  and  respondent  with  legaid  to  each  other),  to  determine  simply 
the  scope  and  effect  of  an  appeal  hj  the  plaintiff  now  pending  in  the 
court  below,  from  a  judgment  affecting  only  the  rights  and  interests  of 
the  defendants,  and  not  those  of  the  plaintiff  The  norelty  in  the  case  is 
found  in  the  position  and  relation  of  the  parties  to  this  immediate  oontro- 
yersy,  rather  than  in  the  principle. enunciated  by  the  oourt,  which  is, 
substantially,  that, — 

Where  a  party  has  released  all  his  interest  in  a  suit,  he  has  no  right  to 
appeal  from  an  order  or  decree  made  therein,  which  does  not  prejudice 
1dm,  although  it  may  be  wrong  as  to  other  parties.  (6Me  ▼.  WhUe, 
3  Paige,  478.)    Hence,— 

An  appeal  from  an  order  or  decree,  brought  by  aparty  who  has  transfeired 
and  released  all  his  interest  in  the  suit,  though  accompanied  by  the 
undertaking  required  by  section  885  of  the  Code,  cannot  operate  to  stay 
the  execution  of  the  judgment  as  between  other  parties,  who  alone  are 
affected  by  such  order  or  deeroe. 

A.  G.  BueUj  for  the  defendant  Hope. 

1.  The  question  is,  whether  in  an  equity  action  where  all 
interested  in  the  subject-matter  of  the  action  must  be  brought 
in,  and  defendants  are  thus  made  actors  in  the  action,  execu- 
tion of  a  judgment  which  distributes  a  fund  among  several 
persons,  cannot  be  stayed  by  the  aggrieyed  party  giving  the 
undertaking  on  appeal  required  by  law. 

2.  Section  848  of  the  Code  prescribes  that  appeals  may 
be  taken  from  judgments  entered  on  reports  of  referees  to 
the  General  Term,  but  that  such  appeal  does  not  stay  pro- 
ceedings, unless  security  be  given  as  upon  an  appeal  to  the 
Court  of  Appeals.  Section  835  says,  if  the  appeal  be  from  a 
judgment  directing  the  payment  of  money,  it  shall  not  stay 
execution  unless  a  written  undertaking  be  executed  on  the 
part  of  the  appellant,  and  the  stay  is  complete. 
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3.  What  is  to  be  stayed  is  dearly  expressed  by  the  same 
section.  It  is  the  execution  of  the  judgment.  There  is 
nothing  in  the  language  of  the  section  that  confines  the  stay 
to  a  part  of  the  judgment.  All  proceedings  on  the  judgment 
are  absolutely  stayed.    (BrUtan  v.  PhUUps^  17  Abb.  83.) 

4.  Before  the  Code,  an  appeal  from  a  vice-chancellor's 
decree  by  2  Revised  Statutes,  178,  stayed  aU  further  proceed- 
ings upon  the  decree,  and  a  bill  of  exceptions  in  an  action  at 
law  had  the  same  effect  (  Wilkes  v.  Senryj  4  Sandf.  Ch.  390 ; 
Roosevdt  V.  FuUon^  7  Cow.  107.) 

5.  In  fact,  were  it  attempted  to  be  shown  that  a  stay 
should  be  granted  in  this  case  without  giving  the  security, 
precedents  might  be  cited  for  the  application.  {Quaokefnhush 
V.  Leona/rd,  10  Paige,  131 ;  Wright  v.  MiO&r,  8  Barb.  Ch.  882 ; 
City  Bank  v.  Bangs^  4  Paige,  285.) 

6.  TSo  case  can  be  found  reported  which  holds  that  an 
appeal  duly  perfected  and  undertaking  filed,  does  not  stay 
all  proceedingd  under  the  judgment  appealed  from. 

7.  Section  282  of  the  Code  provides  that  a  judgment 
shall  be  a  lien  on  real  estate,  but  when  a  judgment  is 
appealed  from,  and  the  undertaking  given  to  stay  proceed- 
ings as  provided  in  the  Code,  the  court,  on  motion,  shall  order 
an  entry  to  be  made  on  the  docket  of  such  judgment, 
"  Secured  on  appeal,"  and  thereupon  during  the  pending  of 
the  appeal,  it  shall  cease  to  be  a  lien. 

8.  If  this  order  is  affirmed,  the  law  will  be  declared  to 
be,  that  a  third  person  to  a  controversy  who  stands  in  the 
position  of  stakeholder,  must  either  pay  the  money  directed 
to  be  paid  by  a  judgment  to  that  one  of  the  litigants  who 
succeeds  in  the  court  below,  or  take  the  responsibility  and  go 
to  the  expense  of  himself  appealing  fi^m  a  judgment  which 
does  not  a^rieve  him,  and  give  security.  If  he  adopt  the 
former  alternative,  he  runs  the  risk  of  the  reversal  of  the  judg- 
ment and  of  having  to  pay  the  money  twice ;  if  the  latter,  he 
is  drawn  into  a  litigation  in  which  he  really  has  no  interest. 
Or  if  he  choose  to  be  a  knave,  he  has  it  in  his  power  to 
defeat  the  ends  of  justice  by  complying  with  the  terms  of 
the  judgment,  although  he  may  know  it  to  be  unjust. 
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John  T,  Pingree^  for  the  defendant  Bnrt 

1.  The  judgment  being  regular  against  Hope,  and  no 
appeal  being  brought  by  him  from  the  judgment,  the  defend- 
ant Bnrt  18  regular  in  his  execution. 

2.  There  being  no  judgment  against  Hackley  in  fayor  of 
Bnrt,  Haddey  cannot  appeal,  nor  does  Hackley's  giving  an 
undertaking  stay  Burt's  proceedings  against  Hope,  any  more 
than  any  stranger's  would  do. 

3.  Whatever  may  be  the  result  of  the  appeal  taken  by 
Hackley,  it  can  in  no  wise  affect  the  interest  of  Hope  witb 
Burt,  for  this  reason: 

Hope  had  in  his  hands  a  conceded  balance,  in  which  Burt 
was  entitled  to  one-third.  Hackley  claimed  also  one-third, 
which  Hope 'denied. 

Kow  the  one-third  going  to  Burt  could  not  be  increased  or 
diminished,  whether  Hackley  recovers  one-third  or  not. 

Bart  could  only  take  one-third,  and  this  judgment  in  favor 
of  Burt  against  Hope  is  for  that  one-third. 

4.  If  it  be  claimed  that  there  is  a  judgment  against 
Hackley,  it  must  be  held  to  be  in  favor  of  Hope  against 
Hackley. 

The  judgment  recites:  ^^It  is  ordered,  adjudged  and 
decreed,  that  there  is  nothing  due  to  said  plaintiff  (Hackley) 
from  the  defendant  Hope,  in  respect  to  the  matters  in  dif- 
ference." 

If  so,  it  is  submitted  that  the  rule  is  well  settled,  that  a 
party  who  is  aggrieved  by  one  part  of  a  judgment  only, 
cannot,  by  appeal,  call  in  question  another  part  of  the  same 
judgment  in  which  he  is  not  interested.  (See  Chyler  v.  More^ 
land,  6  Paige,  278.) 

5.  The  motion  diould  be  denind  with  costs,  together  with 
an  extra  allowance. 

Mason,  J.  This  action  was  brought  against  the  defendants 
for  the  settlement  of  partnership  accounts,  and  a  division  of 
the  funds  among  the  partners,  who  had  each  a  one-third 
interest.  All  of  the  ftmds  of  the  copartnership  were  on  the 
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hands  of  the  defendant  Hope.  The  defendants,  Hope  and 
Burt,  united  in  a  joint  answer,  the  defendant  Hope  admit- 
ting that,  there  was  a  balance  in  his  hands  belonging  to  him- 
self and  the  defendant  Bart,  and  claiming  that  this  plaintiff 
Hackley  had  been  paid  in  fall  his  share. 

There  was  na  pretense,  opon  the  trial,  that  Bart  had  been 
paid  his  share,  bnt  the  controversy  was  between  the  plaintiff 
Hackley,  and  Hope  and  Burt  the  defendants.  Duriiig  the 
trial,  Hackley  and  Hope  settled  and  adjusted  all  their 
accounlB  in  rdation  to  the  copartnership  funds,  and  Hackley 
assigned  and  transferred  all  his  interest  in  the  concern  to 
Hope;  and  this  settlement  and  release,  between  Hope 
and  Hackley,  being  put  in  evidence,  the  referee  decided 
that  Hackley  of  course  was  not  entitled  to  any  decree  in  his 
&vor,  and  made  a  decree  against  Hope,  in  fkvor  of  Burt,  for 
over  $7,000.  Hope  has  not  appealed  fix)m  this  decree,  but 
the  plaintiff,  Hackley,  has,  and  gave  the  usual  undertaking  to 
stay  all  proceedings  on  the  judgment.  This  appeal  of  Hack- 
ley,  it  now  turns  out  is  prosecuted  for  the  benefit  of  Hope. 
The  defendant  Burt  having  issued  an  execution  on  his  decree 
against  Hope,  he  made  a  motion  in  Special  Term  to  set  the 
same  aside,  which  was  denied,  and  the  defendant  Hope  ap- 
pealed to  the  Qeneral  Term,  when  the  order  of  the  Special 
Term  was  affirmed,  and  Hope  again  appealed,  and  the  ques- 
tion is  here  presented  whether  Hackley's  appeal  from  the 
whole  judgment  stayed  all  proceedings  on  Burt's  decree 
against  Hope;  if  so,  then  the  execution  which  Burt  has 
caused  to  be  issued  thereon,  must  be  set  aside.  The  rule  in 
chancery  is,  that  no  one  can  appeal  from  an  order  or  decree 
who  is  not  injured  thereby,  and  even  a  party  who  is  aggrieved 
by  one  breach  of  a  decree  does  not  thereby  acquire  a  right 
to  call  in  question  another  portion  of  the  decree,  which  haa 
no  bearing  or  effect  upon  his  rights  or  interests.  {Ouyler  v. 
Marelandy  6  Paige,  273 ;  IcOey  v.  Boioen^  11  Wend.  227.) 

And,  where  a  party  has  released  all  his  interests  in  a  suit, 
he  has  no  right  to  appeal  from  an  order  or  decree  made  there- 
in which  does  not  prejudice  him,  although  it  may  be  wrong 
as  to  other  parties.  {Siede  v.  White^  2  Paige,  478.)    Hackley 
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haYiog  tntnfiferred  and  released  all  his  interest  in  die  subject- 
matter  of  the  litigation  to  the  defendant  Hope,  and  there 
being  no  decree  perBonall j  against  Hackle j  for  costs,  or  any 
thing  dse,  there  is  no  ground  upon  whidx  his  appeal  from 
the  decree  can  by  any  contingency  ever  be  successfnL 
The  defendant  Hope,  however,  claims  and  inists  that  snch 
appeal  being  perfected,  and  the  proper  undertaking  to  stay 
the  judgment  having  been  made  by  Hackley,  it  operates  to 
stay  all  proceedings  as  to  all  parties,  and  that  consequently 
Bmrt  had  no  right  to  issue  this  execution  against  Hope. 

This  appeal  oi  Hackley  does  not  bring  in  review  the 
decree  which  the  defendant  Burt  has  obtained  against  Hope ; 
and  this  undertaking,  which  Hackley  has  given  on  his  appeal, 
cannot,  upon  any  just  or  reasonable  construction  of  section 
835  of  ihe  Code,  be  held  to  stay  that  judgment  The  lan- 
guage of  the  section  is :  ^^  If  the  appeal  be  from  a  judgment 
directing  the  payment  of  money,  it  shall  not  stay  the  execution 
of  the  judgment,  unless  a  written  undertaking  be  executed  on 
the  part  of  the  appellant  by  at  least  two  sureties,  to  the  effect 
that,  if  the  judgment  appealed  from,  or  any  part  thereof,  be 
affirmed,  or  the  appeal  be  dismissed,  the  appellant  will  pay 
the  amount  as  to  which  the  judgment  shall  be  affirmed,  if  it 
be  affirmed  only  in  part,  and  all  damages  which  shall  be 
awarded  against  the  appellant  upon  the  appeal"  (Code, 
§  835.)  This  appeal  of  Hackley's  cannot  be  regarded  as  an 
appeal  from  the  judgment  which  Burt  obtained  against 
Hope,  and  consequently  ihe  undertaking  of  Hackley  cannot 
reach  it,  and  upon  no  construction  should  it  be  held  to  stay  the 
execution  thereo£  If  the  $2,000  which  Hope  paid  to  Hack- 
ley  was  due  h^^^  on  a  just  accounting,  the  effect  probably 
would  be  to  diminish  the  fund  in  Hope's  hands  to  be  divided 
between  him  and  Burt,  and  it  would  follow  that  Burt's  decree 
against  Hope  is  too  large. 

If  this  is  so,  Hope  should  have  appealed  therefrom,  and 
then  it  could  have  been  corrected.  Not  having  done  so,  he 
must  suffer  the  consequences. 

The  <Mrder  appealed  from  must  be  affirmed. 

Affirmed. 
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MoBEs  T.  Tatj.matt,  Eespondent,  v.  The  SYBActrsE,  Binch 
HAMTOK  Ain>  New  Yobk  Eailboad  CoHFAmr,  Appellant. 

OoNBrBTTonoir  of  statutes.  Eailboad  ooMFAinn ;  ddtt  of,  oovoBRHDra  TKScats 

ALONG  THB  LDTl  OF  THEXB  BOADS. 

Section  forty-four  of  the  general  railroad  act  (Gh.  140,  Laws  of  1850),  requir- 
ing railroad  companies ''  to  erect  and  maintain  fences  on  the  sides  of  their 
road,  of  the  height  and  strength  of  a  division  fence,  as  required  hy  law," 
is  not  a  nullity,  because  there  is  no  statute  defining  the  height  snd 
strength  of  division  fences ;  but  is  to  be  construed  in  the  light  of  the 
evident  purpose  and  intention  of  the  legislature,  by  this  provision,  to 
afibrd  protection  to  life  and  property,  and  must  be  understood  to  require 
these  companies  to  inclose  their  track  with  substantial  fences,  sufficient 
at  least  to  turn  cattle  and  horses  that  are  orderly  snd  quiet. 

Where,  in  an  action  for  damages  for  ijijnry  to  cattle  from  a  pasmng  train, 
proof  is  given,  that,  for  some  distance  along  the  track,  there  was  no  fence 
at  all,  the  question  of  the  sufficiency  of  the  fiance  does  not  arise,  and  the 
railroad  company  cannot  defend  their  entire  omission  of  duty,  upon  the 
ground  that  they  are  not  informed  as  to  the  predse  height  snd  strength 
of  the  fence  they  should  make. 

Whenever  the  sufficiency  of  the  fence  to  meet  the  requirements  of  the  stat 
ute  is  brought  in  question,  it  may  have  to  be  determined  by  consulting 
the  action  of  the  town,  under  the  Hevised  Statutes,  upon  the  subject  of 
division  fences ;  but  this  cannot  be  necessary  where  no  f(me4  has  been 
buUt. 

"A  statute  mBde  pro  bono  puNieo  \b  to  be  construed  in  such  a  manner,  thai 
it  may,  as  fi&r  as  possible,  attain  the  end  proposed,"  snd  "  all  statutes 
made  for  the  convenience  of  the  public  ought  to  have  a  liberal  construc- 
tion." 

This  action  was  bronght  by  the  plaintiff  to  recoyer  damages 
of  the  defendant  for  killing  one  of  the  plaintiff's  cows  and 
injuring  others,  by  ranning  over  theim  with  one  6f  their 
engines  while  upon  the  track  of  their  road.  The  plaintiff 
proved  that  he  owned  a  farm  in  the  town  of  Preble,  Cortland 
county,  N.  Y.,  and  occupied  the  same  during  the  year  1860, 
and  that  the  defendants'  railroad  passes  through  and  over  the 
said  farm  a  distance  of  one  to  three-fourths  of  a  mile  north 
and  south.  That  on  the  5th  day  of  July,  1860,  while  his 
cows  were  upon  and  along  the  railroad,  where  the  said  raQ- 
road  crosses  the  plaintiff's  farm,  the  defendants'  engine  and 
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cars,  by  and  with  which  the  defendants  were  then  operating 
their  said  raiboad,  ran  against  them,  killing  one  and  badly 
injuring  three  others ;  that  the  damage  to  the  cows  was  from 
$90  to  $100.  The  plaintiff  also  proved,  that  at  the  time 
of  the  injoiy  there  was  no  fence  on  the  east  side  of  the  said 
railroad  for  a  distance  of  forty  rods,  between  the  plaintiff's 
farm  and  the  railroad ;  that  in  many  other  places  along  the 
sides  of  the  defendants'  railroad,  where  the  same  crosses  the 
plaintiff's  farm,  the  fence  was  defective,  so  that  cattle  could 
easily  pass  through  and  go  upon  the  said  railroad.  The 
plaintiff  also  gave  evidence  tending  to  show,  that  the  cows 
must  have  come  upon  the  railroad  where  there  was  no  fence  at 
all  along  the  sides  of  the  railroad,  or  through  the  defective  fence 
adjoining  the  same.  The  defendants  moved  to  nonsuit  the 
plaintifi^  on  the  ground  that  he  had  not  proved  a  cause  of 
action  against  the  defendants ;  that  the  plaintiff  is  not  entitled 
to  recover  as  the  proof  now  stands ;  that  there  is  no  statute  or 
law  in  this  State  r^ulating  or  fixing  the  height  and  strength 
of  division  fences,  i(nd,  therefore,  the  plaintiff  is  not  entitled 
to  recover  damages  for  the  injuries  done  to  his  cattle  while 
straying  upon  the  defendants'  railroad,- there  being  no  proof  of 
Diligence  other  than  that  there  was  no  fence  on  the  side  of 
their  road ;  that  the  defendants  were  not  bound  to  erect  and 
maintain  tilie  whole  of  the  fence  on  the  sides  of  their  road 
through  plaintiff's  farm ;  that  there  is  no  proof  that  the  injury 
complained  of  was  occasioned  or  caused  by  l3ie  carelessness  of 
defendants ;  and  that  proof,  that  they  did  not  erect  and  main* 
tain  fences  on  the  sides  of  their  railroad  through  the  plaintiff's 
brm,  is  not  sufficient  to  entitle  the  plaintiff  to  recover  for  the 
injury  done  to  his  cattle  while  upon  the  defendants'  railroad. 
The  court  refused  to  nonsuit  the  plaintiff,  to  which  refusal 
the  defendants  excepted.  The  defendants  then  gave  evidence 
tending  to  prove  that  the  cows  came  upon  the  railroad 
through  the  open  gate  at  the  plaintiff's  farm  crossing,  and 
that  they  so  came  upon  the  track,  and  the  one  cow  was  killed 
and  the  others  injured,  without  any  fault  or  n^ligence  on  the 
part  of  the  defendants,  and  rested  their  case. 
The  plaintiff  then  gave  evidence  tending  to  prove  that  the 
Vol.  IV.       17 
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gate  at  the  farm  croseiDg  was  dosed,  before  and  at  the  time 
of  the  injniy,  and  that,  therefore,  the  cows  could  not  have 
come  upon  the  track  at  that  place. 

The  conrt  charged  the  jmy,  ^^  that,  if  they  should  find  that 
the  cows  were  injm'ed  in  consequence  of  the  gate  at  the 
plaintiff's  farm  crossing  being  left  open,  whereby  they  came 
upon  the  track,  it  not  appearing  by  whom  it  was  left  open, 
it  could  not  be  attributed  to  the  negligence  of  the  defendants, 
and  their  verdict  should  be  for  the  defendants." 

The  court  further  charged  the  jury,  that  if  they  should 
find  that  the  plaintiff's  cows  came  upon  the  railroad,  and 
were  injured  in  consequence  of  the  defendants'  neglect  to 
erect  and  maintain  fences  on  the  sides  of  their  road,  of  the 
height  and  strength  of  a  division  fence  required  by  law,  the 
plaintiff  would  be  entitled  to  their  verdict  for  the  amount 
of  injuries  sustained ;  to  which  charge  the  defendants  excepted. 
The  jury  found  a  verdict  for  the  plaintiff  for  $99.50,  damages, 
and,  a  judgment  being  entered  for  the  plainti£^  the  defendants 
aj/^ealed  to  the  General  Term,  where  the  same  was  affirmed, 
and  the  defendants  appealed  to  this  court 

0.  Porter y  for  the  appellant. 

Jf .  M.  Waters  J  for  the  respondent. 

MAsoiflT,  J.  There  was  no  contest  upon  the  trial,  over  the 
height  and  strength  of  the  fence.  There  was  forty  rods  beside 
the  plaintiff's  fields  where  no  fence  at  all  had  been  erected, 
and  in  many  other  places  along  the  sides  of  the  defendants' 
road,  where  it  crosses  the  plaintiff's  farm,  the  fence  was 
defective,  so  that  cattle  could  easily  pass  through  and  go  upon 
the  railroad. 

The  argument  of  the  appellants'  counsel,  if  I  correctly 
appreciate  it,  is,  that,  as  there  is  no  statute  fixing  and  defining 
the  height  and  strength  of  a  division  fence,  the  defendants  are 
absolved  fi*om  the  duty  imposed  upon  them  by  the  general  rail- 
road act  to  erect  and  maintain  fences  at  all ;  or,  in  other  words, 
that  the  general  railroad  act  does  not  impose  any  duty  upon  the 
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railroad  in  regard  to  fencing,  becanse  the  law  does  not  define 
the  height  and  strength  of  a  diyieion  fence.  The  whole 
scheme  of  onr  statatee,  in  regard  to  division  fences,  assumes 
that  there  is  a  standard  fixed,  and  it  is  well  known  that  there 
is  sneh  a  standard  fixed  by  the  towns  geneorallj. 

The  Bevised  Statutes  provide  that  the  electors,  in  town 
meeting  assembled,  may  make  rales  and  regulations  in  regard 
to  this  matter,  in  each  town.  (1  B.  S.  841,  §  6 ;  sub.  §  11, 
4ih  ed.  p.  647.) 

The  plaintiff,  I  presume,  did  not  go  into  proof  on  this  sub- 
ject, because  here  was  forty  rods  where  there  was  no  fence 
constructed,  and  in  other  places  the  fence  was  so  radically 
defective  as  to  afford  no  obstacle  to  cattle  passing  over  it. 
There  was  no  proof  made  in  the  case  as  to  any  action  of  the 
town  of  Preble,  prescribing  any  regulation  in  regard  to 
division  fences,  and  yet  farms  highly  cultivated,  with  divi- 
sion fences,  exist  all  through  the  town,  and  the  jury  who 
tried  this  case,  I  doubt  not,  were  all  familiar  with  the  regu- 
lations in  regard  to  division  fences,  as  they  were  farmers,  ai)d 
had  to  support  and  maintain  them.  Be  this  as  it  may,  the 
general  railroad  act  makes  it  the  duty  of  all  railroads  to 
erect  and  maintain  fences  at  the  sides  of  their  railroad,  ^nd 
declares  that  the  consequences  of  their  omission  to  do  so 
shall  subject  them  to  a  liability  for  all  damages  which  shall 
be  done  by  their  agents  or  engines,  to  cattle,  horses,  etc., 
npon  their  road  (2  B.  8.  689, 690,  §§  65,  66),  and  this  fljfty- 
sixth  section  declares  that  ^^  so  long  as  such  fences  shall  not 
be  made,  and  when  not  in  good  repair,  such  railroad  corpora- 
tion aad  its  agents  shall  be  liable  for  such  damages,"  and  it 
will  not  do  for  these  railroads  to  entirely  omit  this  duty  upon 
the  plea  that  they  are  not  informed  as  to  the  precise  height 
and  strength  they  must  make  the  fences.  The  object  of  this 
statute  requiremoit  is  to  prevent  these  domestic  animals  fi-om 
escaping  from  the  adjoining  fields  upon  the  railroad  track, 
and  in  considering  this  statute.  Judge  Dknio  said,  in  the 
caae  of  Canoin  v.  JErie  RwH/road  Co.  (8  Kern.  64),  that  the 
design  of  the  statute  was  "  to  require  the  railroad  companies 
to  inclose  their  track  with  substantial  fences."     This  is,. 
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beyond  doubt,  required  of  them, — Bach  a  fence  at  least  as 
will  turn  cattle  and  horses  that  are  orderly  and  quiet. 

This,  at  least,  they  must  do,  and  the  statute  requires  the 
fence  to  be  of  the  height  or  strength  of  a  division  fence 
required  by  law,  and  whenever  a  case  comes  where  the  suffi- 
ciency of  the  fence  is  placed  in  doubt  in  the  litigation,  ther 
it  may  become  necessary  to  consult  the  town  ordinance, 
and  see  whether  the  fence  meets  the  requirements.  This  can- 
not be  necessary  where  no  fence  has  been  built,  or  where  it 
is  so  entirely  out  of  repair  and  proper  condition  as  was  thip 
fence.  The  question  whether  this  fence  was  sufficient  or  not^ 
was  not  raised  upon  the  trial,  and  there  was  no  error  in  thii 
charge  submitting  the  case  to  the  jury.  The  defendant 
were  clearly  liable  upon  the  proof,  and  the  judgment  shoul* 
be  affirmed. 

CvEBXKy  J.  This  is  an  action  brought  to  recover  damages 
for  injuries  done  to  plaintiff's  cattle  on  the  road  of  the  de- 
fendants, by  their  engine.  On  the  8d  of  July,  1860,  while 
the  plaintiff's  cows  were  upon  the  railroad,  where  it  crosses 
the  plaintiff's  £arm,  tlie  engine  ran  against  them,  killing  one 
and  wounding  three  others.  It  was  proved,  that  at  the  time 
of  the  occurrence  there  was  no  fence  on  the  east  side  of  the 
raihroad  for  a  distance  of  forty  rods,  between  the  plaintiff's 
farm  and  the  railroad,  and  that  in  many  other  places  along 
the  sides  of  the  defendant's  road,  where  it  crosses  the  plain- 
tiff's farm,  the  fence  was  so  defective  that  cattle  could  easily- 
pass  through  and  go  upon  the  road.  The  plaintiff  alsQ  gave 
evidence  tending  to  prove  that  the  cows  must  have  come 
upon  the  road  where  there  was  no  fence  at  all  along  the 
sides  of  it,  or  through  the  defective  fence  adjoining  the  road. 
The  plaintiff  gave  no  material  evidence  of  negligence  on  the 
part  of  the  defendant,  other  than  the  omission  to  erect  and 
maintain  fences  along  the  sides  of  the  road  across  plaintiff's 
farm. 

The  defendant's  counsel  asked  the  court  to  dismiss  the 
complaint,  on  the  ground  that  he  had  not  proved  a  cause  of 
action  against  the  defendant,  alleging  that  there  is  no  statute 
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of  this  State  regnlating  or  fixing  the  height  and  strength  of 
division  fences. 

The  court  refnsed  to  dismiss  the  complaint,  and  the 
defendant's  connsel  duly  excepted. 

The  defendants  then  gave  evidence  tending  to  prove  that 
the  cows  came  npon  the  raikoad  throngh  the  open  west  gate 
at  the  plaintiff's  farm-crossing,  and  that  the  injuries  occurred 
without  any  fault  or  neglig^ice  of  the  defendant.  The 
plaintiff  gave  evidence  tending  to  prove  that  the  west  gate 
was  closed  before  and  at  the  time  of  the  injury. 

The  court  charged  the  jury,  if  they  should  find  that  the 
cows  were  injured  in  consequence  of  the  gate  being  left  open, 
their  verdict  should  be  for  defendant,  but  if  they  should  find 
Ihat  the  cows  were  injured  in  consequence  of  the  defendants' 
neglect  to  erect  and  maintain  fences  on  the  ^des  of  their 
road,  of  the  height  and  strength  required  By  law,  the  plaintiff 
would  be  entitled  to  their  verdict  for  the  amount  of  the 
injuries  sustained ;  to  which  the  defendants'  counsel  excepted. 
The  only  question,  then,  in  this  case,  is  whether  the  defend- 
ants wer^  required  by  law  to  erect  fences  along  the  sides  of 
the  road  between  the  plaintiff's  farm  and  the  railroad.  The 
general  raiboad  act  of  1850  (Laws  of  1850,  p.  233,  §  44), 
requires  ^'that  every  corporation  formed  under  this  act, 
shall  erect  and  maintain  fences  on  the  sides  of  their  road,  of 
the  height  and  strength  of  a  division  fence  repdred  hy  laWj 
with  openings  or  gates  or  bars  therein,  and  farm  crossings  of 
the  road  for  the  use  of  the  proprietors  of  lands  adjoining 
saeh  railroad ;  and  also  construct  and  maintain  cattle  guards 
at  an  road  crossings,  suitable  and  sufficient  to  prevent  cattle 
and  animalB  from  getting  on  the  railroad.  Until  such  fences 
and  cattle  guards  shall  be  duly  made,  the  corporation  and  its 
agents  shall  be  liable  for  all  damages  which  shall  be  done 
by  their  agents  or  engines,  to  cattle,  horses,  or  other  animals 
thereon ;  and  after  such  fences  and  guards  shall  be  duly  made 
and  maintained,  the  corporation  shall  not  be  liable  for  any 
such  damages,  unless  negligently  or  wilfully  done." 

The  defendant's  counsel  insists,  that  no  obligation  rested 
on  the  defendants  to  erect  the  fences,  because  the  statute 
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directs  that  thej  should  be  of  the  height  and  strength  of  a 
division  fence,  ^^ as  required  hy  ImOy^  and  as  there  was  no 
law  fixing  the  height  and  strength  of  a  division  fence,  the 
statute  itself  was  a  nullity,  and  could  not  be  enforced  It 
does  not  appear  that  there  is  any  other  law  fixing  the  height 
and  strength  of  a  division  fence,  and  unless  we  can  find  in 
this  act  su£Scient  to  warrant  us,  according  to  the  rules 
governing  the  construction  of  statutes,  the  proposition  of  the 
counsel  must  probably  prevail.  In  Corwin  v.  The  N.  Y. 
<b  Erie  R.  B.  Co.  (3  Eem.  421),  which  was  an  action  brought 
to  recover  damages  for  precisely  the  same  injuries  and 
omission  as  are  allied  in  this  case,  it  was  held,  that  a  rail- 
road corporation  which  omits  to  comply  with  the  statute  as 
to  erecting  and  maintaining  fences  and  cattle  guards,  is  liable 
to  the  owner  of  cattle  which  stray  upon  the  track  from  an 
adjoining  close,  or  the  highway  crossing  it,  and  that  the  mere 
negligence  of  the  owner  in  permitting  his  cattle  to  stray  upou 
the  land  of  another  adjoining  the  railroad,  or  to  run  at  large 
.upon  the  highway  crossing  it,  is  not  a  defense  to  the  corpora- 
tion. 

But  the  question  relative  to  the  alleged  defect  in  the  stat- 
ute did  not  arise,  or  rather  was  not  noticed,  in  that  case. 
Indeed,  it  does  not  appear  to  have  occurred  to  any  one 
engaged  in  the  trial  or  argument. 

It  cannot  be  denied,  that  it  was  the  intention  of  the  legis- 
lature to  require  from  railroad  corporations  some  protection 
for  the  public  benefit,  and  that  this  protection  consisted  in 
erecting  fences  suitable  for  the  purpose  in  view.  The  object 
of  this  provision  of  the  statute  is  not  merely  to  protect  the 
cattle  and  other  animals  of  adjoining  or  neighboring  proprie- 
tors, but  to  protect  the  lives  and  limbs  of  passengers,  and  all 
persons  connected  with  the  train.  A  locomotive,  moving  at 
the  usual  rate  of  velocity,  attached  to  a  long  train  of  cars, 
coming  in  contact  with  an  animal  on  the  track,  is  in  immi- 
nent danger  of  being  thrown  from  it,  together  with  some  or 
all  the  cars  composing  the  train ;  and  thus  the  destruction  of 
many  lives,  and  injuries  to  the  persons  of  many  of  the  pas- 
sengers would,  probably,  if  not  inevitably,  follow.    This 
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provision  of  statute,  then,  is  nnqnestionablj  for  the  public 
good.  The  well  known  mle,  consequently,  applies:  ^  A  stat- 
ute made  pro  lono  publUco  shall  be  construed  in  such  a 
manner  that  it  may,  as  far  as  possible,  attain  the  end  pro- 
posed." Pierce  v.  Hopper^  Str.  258,  258  (referred  to  in 
Bacon's  Abridgment,  Statute,  I,  sub.  7.)  The  New  Siver 
Water  act,  was  held  to  extend  to  places  adjacent,  although 
only  the  city  of  London  was  mentioned  in  it ;  ^^  because  all  stat- 
utes made  for  the  convenience  of  the  public  ought  to  have  a 
liberal  construction.''  {New  Hvver  Co.  v.  Graves^  2  Vem. 
431,  referred  to  in  Bacon's  Abridgment,  Statute,  I,  sub.  7.) 
It  has  always  enjoined  as  a  duty  upon  judges  to  put  such  a 
construction  upon  a  statute  as  may  redress  the  mischief, 
guard  against  all  subtle  invention  and  evasions  for  the  con- 
tinuance of  the  mischief,  and  give  life  and  strength  to  the 
remedy  pro  bono  pubUoOy  according  to  the  true  intent  of  the 
makers  of  the  law. 

What  was  the  evident  intent  of  the  legislature  in  enacting 
this  provision  of  the  railroad  act  of  1850 }  The  intent  clearly 
was^  that  raiboad  companies  should  erect  fenc^  of  sufficient 
height  and  strength  to  prevent  cattle  and  other  animals  from 
getting  on  the  rsdlroad.  And  if  one  portion  of  this  section 
was  transposed,  or  even  if  the  punctuation  was  changed  a 
litiJe,  the  last  part  of  the  sentence  may  be  applied  to  the 
erection  and  maintenance  of  fences,  as  well  as  to  the  con- 
struction and  maintenance  of  cattle  guards  at  all  railroad 
croseings ;  so  that  the  ph>vi8ion  might  be  held  to  direct,  that 
the  fences  should  be  of  such  height  and  strength  as  may  be 
sufficient  to  prevent  cattle  and  olher  animals  firom  getting  on 
the  railroad.  I  think  the  construction  given  by  the*6upreme 
Court  correct. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 
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otherB,  AppellaDts. 

JUUSDIOnOM  OF  BUBBOQATB  UPOK  rOTAL  AOCOUiniNO.  GCNTrBWCTION  OF  8IAT- 
17TES.  ADlCDnBTIULIOBS»  STO.  ABBITBAnOir.  WHAT  00K8TITUTB8  A  DIBPUTBD 
OLADC  AOAINBT  AX  ESTATB.     StATUTS  OF  LDHTAnOHB.     KOTIGBL     PBAOnOB. 

Appeal. 

The  surrogate  of  a  oountj  hat  no  joriadiction  to  hear  and  determine  the 
validity  and  amount  of  a  disputed  demand  against  an  estate,  upon  a  final 
accounting  of  an  executor  or  administrator. 

The  provision  of  the  Bevised  Statutes  (3  B.  S.  181,  §  73,  6th  ed.),  gjiTing  to 
the  final  decree  of  a  surrogate,  upon  the  final  settlement  of  an  account, 
etc,  the  same  force  and  effect  as  the  decree  or  judgment  of  any  other 
court  of  competent  Jurisdiction,  applies  only  to  a  decree  and  judgment 
made  according  to  law,  and  within  the  jurisdiction  of  the  surrogate,  and 
not  to  a  decree  or  Judgment  where  •that  officer  has  plainly  exceeded  his 
authority. 

It  would  seem,  tram  the  fiiicts  in  this  case,  and  the  detenninadon  of  the 
court  thereon,  that,  where  a  claim  is  presented  to  the  administrator,  and 
the  same  is  not  allowed,  but  its  validity  is  questioned  hj  him,  and,  npon 
the  final  accounting  before  the  surrogate,  the  claim  is  presented  before 
that  officer,  with  evidence  in  its  support,  and  its  allowance  is  opposed  bj 
the  administrator,  it  cannot  be  held  to  be  a  liquidated  and  undisputed 
demand  against  the  estate,  but  becomes  a  disputed  claim  within  the 
meaning  of  the  statute  in  reference  thereto. 

A  claim  against  an  estate  does  not  become  a  liquidated  and  undisputed 
daim,  by  virtue  of  the  neglect  of  the  administrator  to  refer  the  same  aa 
authorixed  by  the  statute  (d  R.  S.88,§8fi);  nor  can  the  administrator  or 
executor  of  an  estate  be  permitted  to  assume  or  to  occupy  the  equivocal 
position  of  neither  admitting  nor  r^ecting  a  daim,  so  as  to  give  the 
surrogate  jurisdiction  of  it,  under  section  seventy-one,  of  3  Revised  Stat- 
utes, page  96.  In  other  words,  it  would  seem,  that  a  claim  is  rejected  or 
disputed  by  not  being  allowed. 

"Where  a  claim,  not  allowed  by  the  administrator,  is  presented  to  the  suno- 
gate  upon^fthe  final  accounting,  before  whom  the  administrator  and  all 
the  parties  in  interest  duly  appear  and  consent  to,  and  take  part  in,  the 
proceedings  submitting  the  matter  to  his  acyudication,  such  proceedings 
cannot  be  upheld  upon  the  fground  that  it  was  an  arbitration,  binding 
upon  the  parties  present  and  partidpating  in  it ;  for,  being  invalid  as  to 
the  administrator,  who  has  no  power  to  arbitrate,  it  could  not  be  obliga- 
toiy  upon  the  others ;  it  is  simply  the  proceeding  of  a  court  acting  beyond 
its  jurisdiction,  assuming  unauthorized  powers,  and  maldng  a  judicial 
determination  void  and  nugatory  upon  its  fgice. 

The  limitation  of  actions  upon  disputed  or  rejected  claims  against  the  estate 
of  a  deceased  party,  prescribed  by  section  thir^-eight  (2  R.  S.  89),  ia 
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applicable  only  to  eases  where  the  presentation  and  rejection  of  the  claim 
ooovB  after  the  xmbllcatlon  of  the  notice  requiring  creditors  to  present 
tMr  eKalms  against  the  estata  {WkUmore  ▼.  Ibo§e,  1  Denio,  109.) 
Where  the  application  of  a  creditor,  to  have  the  real  estate  of  an  intestate 
sold  fbr  the  payment  of  his  debts,  is  opposed  upon  the  grennd,  that  oar- 
tiin  proceeds  of  the  personal  estate  have  been  improperly  applied  by  the 
representatives  to  satisfy  claims  against  the  real  property  of  such  intes- 
tate, without  objection  firom  the  creditor,  or  any  appeal  on  his  part  from 
the  decree  allowing  such  improper  payment,  the  fitot  of  such  improper 
applkaation  of  the  personal  estate  must  be  made  dearly  to  appear  from 
the  proceedings ;  and  the  rejection  of  the  creditor's  applicatioii  by  the 
BoiTogate,  upon  the  greimd  stated,  or  npon  the  gromid  that  there  is  a 
snfBdency  of  the  personal  estate,  if  preperly  applied,  to  pay  the  debts, 
should  also  be  made  affirmatively  to  appear,  in  order  to  bring  the  point 
properly  before  this  oonrt  on  appeal. 

A.  C.  Caikma  and  JBarace  £oieSy  for  the  appellants. 

Thib  is  an  appeal  from  a  judgment  of  the  Supreme  Court 
in  the  8th  districty  reversing  a  decree  of  the  surrogate  of 
Erie  county  which  denied  the  application  of  the  respondent 
to  have  the  real  estate  of  defendants'  intestate  sold  for  the 
payment  of  his  debts. 

It  appears  from  claimant's  petition  that  on  the  27th  of 
April,  1855,  Jedediah  Woodard  and  Clarissa  Tucker  were 
appointed  administrator  and  administratrix  of  the  estate  of 
Samuel  Tucker,  deceased. 

That  February  6th,  1857,  the  respondent  presented  her 
daim  duly  verified  to  the  administratrix,  who,  on  being  asked 
what  she  had  to  say  to  it,  replied :  ^'  That  she  had  nothing  to 
say  to  it"  • 

That  in  February,  1857,  when  she  went  to  notify  the  res- 
pondent of  the  final  accounting,  she  said :  ^^  They  did  not 
consider  it  a  legal  debt,  and  they  had  no  right  to  pay  it." 

The  administrator  said  at  the  final  accounting,  after  all 
the  proofi  were  closed,  that  there  was  fraud  in  this  daim, 
and  he  opposed  paying  it. 

On  the  13th  of  February,  1857,  a  final  accounting  of  the 

representatives  was  had  before  the  surrogate,  in  which  the 

respondent  and  heirs  at  law  of  the  deceased  appeared,  and 

the  respondent  presented  and  gave  proof  tending  to  establish 

Vol.  IV.       18 
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the  claim  in  question,  after  hearing  which,  the  surrogate 
decided  that  such  claim  was  not  preyed,  and  disallowed  it. 

Upon  such  accounting  the  administrator  and  administratrix 
claimed  to  be  allowed  $186,  paid  by  them,  from  the  avails  of 
the  personal  assets,  on  a  mortgage  which  was  a  lien  on  the 
real  estate  of  deceased.  The  infant  heirB,  who  are  defend- 
ants in  this  case,  objected  to  the  allowance  of  such  claim. 
But  the  respondent  did  not  object  nor  appeal  from  the  de- 
cree allowing  such  claim.  On  the  11th  day  of  May,  1858,  the 
petitioner  and  respondent  presented  and  filed  her  petition  in 
the  surrogate's  court,  amongst  other  things  praying  proceed- 
ings to  mortgage,  lease  or  sell  the  real  estate  of  the  deceased 
to  pay  her  claim. 

In  reply  to  the  plaintiff's  petition  herein,  the  infant  heirs 
of  deceased  appeared  before  the  surrogate  and  by  their  special 
guardian  filed  written  objections  to  the  granting  of  the  prayer 
of  said  petitioner,  which  presented  for  the  decision  of  the 
surrogate  the  following  points : 

1.  Had  the  surrogate  jurisdiction  to  try  a  disputed  claim 
on  the  final  accounting  t 

2.  Was  the  claim  in  question  a  disputed  claim  t 

3.  If  a  disputed  claim,  was  it  not  barred  by  the  six  months 
statute  of  limitations  ? 

4.  Is  not  the  claimant  barred  of  all  rights  to  enforce  her 
claims  against  the  redl  estate  of  deceased  by  the  fact  that  the 
surrogate  on  the  final  accounting  allowed  the  administrators 
a  claim  of  $186  for  money  paid  by  them  from  the  proceeds 
of  the  personal  estate  in  satisfaction  of  a  morfgage  debt,  while 
the  claim  in  question  remained  unpaid,  and  from  which  de- 
cision the  claimant,  being  a  party  to  the  accounting,  failed 
to  appeal. 

Upon  the  hearing  in  this  case,  the  evidence  being  substan- 
tially as  above  set  forth,  the  surrogate  denied  the  prayer  of 
the  respondent. 

From  this  order  the  respondent  appealed  to  the  Supreme 
Court,  where  the  order  of  the  surrogate  was  reversed  and  the 
appellants  appeal  to  this  court. 

In  behalf  of  the  appellants  we  submit  the  following : 
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I.  The  surrogate  had  jnriBdiotionto  try  and  determine  this 
daim  upon  the  final  acoonnting,  oonceding  that  the  same  was 
a  disputed  claim,  and  his  decree  thereon  is  oonolnsive  until 
reversed. 

Upon  this  question  we  can  add  nothing  to  the  arguments 
for  and  against  us  in  the  conflicting  cases  upon  thk  point, 
and  will  only  refer  the  court  to  these  cases,  confident  that 
the  question  will  be  settled  in  accordance  with  the  spirit  and 
intent  of  the  statute  and  for  the  best  interests  of  all  concerned. 

Tending  to  a£Suin  such  right  are  the  cases  of  JS!i^  y.  Chap- 
mm  (a  Barb.  Oh.  414) ;  (hmM  y.  Br&wer  (1  Brad.  Sur.  234) ; 
Flagg  v.  Bulen  (id.  193);  Bank  of  PoughJceeprie  v.  Ea9- 
trauck  (3  Seld.  316). 

Disputing  such  authority  are  the  cases  of  Magee^  Admr.^ 
efc.,  V.  Vedder  (6  Barb.  853) ;  WtUtm^  Mr.,  etc.,  v.  BapHet 
Mwationai  Sooiefy  (10  id.  808). 

n.  But  we  insist  that  this  was  not  a  disputed  claim  at  the 
time  of  the  final  accounting  within  the  meaning  of  the  statute. 

Section  40  (3  R  S.  175,  5th  ed.)  provides,  that  the  execu- 
tor may  require  satis&ctory  vouchers  in  every  claim  presented, 
and  also  the  affidavits  of  the  daimants  of  its  correctness. 

Section  41  provides  that  if  the  executor  doubts  the  correct- 
ness of  any  daim  presented,  he  may  enter  into  an  agreement 
to  refer  the  same,  etc.  And  section  43  makes  it  incumbent 
upon  the  claimant,  if  his  claim  is  disputed  or  rejected,  to 
bring  his  action  within  six  months  or  be  forever  barred. 

In  this  case  the  claimant  presented  her  claim  duly  verified. 
If  the  administratrix  doubted  it,  the  law  imposed  upon  her  a 
duty — she  muet  qffer  to  refer^  or  else  she  must  dispute  or 
reject  it.  If  she  does  neither,  the  daim  of  necessity  stands 
admitted.  The  law  requires  no  action  whatever  on  the  part 
of  the  administrator  to  establish  a  claim  duly  presented, 
while,  if  he  doubts  it,  he  mi^  act  by  offering  to  refer.  If 
he  disputes  it  or  rejects  it,  he  can  only  do  it  by  some  action 
on  his  part,  clearly  indicating  that  fact. 

InJtfo^^v.  Fec2(2^,  above dted.  Justice Hasbis treats  this 
qnedtion  very  fhlly.  He  says :  ^^  K  the  executor  or  adminis- 
larator,  when  the  daim  is  thus  presented,  or  at  least  within  a 
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reasonable  time  thereafter,  doea  not  offer  to  refer  the  claim 
on  the  ground  that  he  donbts  its  jnatice  or  dlBputes  it  aa 
nnjoBt,  it  is  to  be  deemed,  I  apprehend,  a  liquidated  and 
undisputed  debt  against  the  estate." 

When  this  olaim  was  presented  to  the  administratrix,  duly 
verified,  she  was  asked  what  she  had  to  say  to  it,  and  ^^  she 
said  she  had  not  any  thing  to  say  to  it."  What  more  could 
she  do  to  admit  it  t  we  repeat.  The  statute  has  not  provided 
that  to  admit  the  daim  she  shall  indorse  that  admission  on 
the  face  of  the  affidavit,  or  that  she  shall  open  her  mouth  and 
say  she  admits  it ;  while  it  has  provided  what  she  shall  do 
if  she  doubts  it,  and  we  insist  that  she  could  not  dispute  or 
reject  it  by  her  mere  silence,  and  having  admitted  it  when 
presented,  no  action  of  hers,  or  of  the  administrators,  could 
have  put  it  in  issue  after  it  had  become  an  ^^  established  claim  " 
even  had  they  been  so  disposed. 

Again,  we  insist  that  the  action  of  the  representatives  be- 
fore the  surrogate  did  not  indicate  an  intention  to  dispute 
this  claim.  Ko  objection  to  the  daim,  either  oral  or  written, 
was  made  in  that  court.  No  issue  of  any  kind  whatever  was 
formed  for  trial  so  far  as  the  case  shows. 

Under  these  circumstances,  we  insist  that  the  surrogate 
had  full  power  and  authority  to  decree  payment  of  this  claim. 
He  may  have  erred  in  refusing  to  do  so,  but  that  error  could 
only  be  corrected  on  appeal. 

There  is  another  question  in  the  construction  of  these 
statutes  to  which  we  wish  to  call  the  attention  of  this  court. 
It  not  unfirequently  happens  that  claims  are  presented  to 
representatives  of  deceased  persons  about  which  the  repre- 
sentatives have  no  knowledge  whatever.  They  are  not  in  a 
condition  to  either  admit  or  deny  them,  for  to  do  so  might 
subject  them  to  loss  if  the  daim  was  improperly  admitted, 
and  the  estate  to  costs  if  improperly  disputed.  In  such  a 
case  is  it  not  entirely  consistent  with  the  provisions  of  the 
seventy-first  section  of  the  statute  to  which  reference  has 
been  made  that  they  should  turn  over  such  daims  to  the  sur- 
rogate, who  can  administer  oaths  and  examine  witnesses,  and 
thus,  within  the  language  of  the  statute,  ^^  settle  and  deter- 
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mine  aU  qnesUons  canoeming  any  debt^  daim^  l^gftcj)  beqnest 
or  difitributive  share,  to  whom  the  same  shall  be  payable  and 
the  sum  to  be  paid  to  each  person  t" 

Snch  a  construction,  it  seems  to  us,  would  not  be  incon- 
sistent with  either  the  letter  or  the  spirit  of  this  statute,  and 
would  relieve  personal  representatives,  in  many  instances, 
firom  embarrassment,  and  save  much  cost  and  litigation. 

If  such  a  construction  is  given  the  statute,  this  case  comes 
within  it,  and  the  jurisdiction  of  the  surrogate  must  be 
affirmed,  although  it  be  held  that  this  was  not  an  admitted 
daim,  and  also,  that  the  surrogate  cannot  try  and  determine 
an  issue  involving  the  validity  of  a  claim  of  this  character. 

m.  If  it  is  held  that  this  was  a  disputed  claim,  and  that 
the  surrogate  had  not  jurisdiction  to  try  the  same,  is  it  not 
barred  by  the  statute  of  limitations  ?  (3  B.  8.  176,  §  48.) 

The  learned  judge  who  wrote  the  opinion  in  the  Supreme 
Court  in  this  case,  says  this  question  was  not  raised  or  passed 
upon  by  the  surrogate.  "W^e  think  he  must  have  overlooked 
the  third  objection  of  the  special  guardian  of  appellants, 
found  on  page  fifteen  of  the  printed  case. 

It  has  been  held  by  the  Supreme  Court  that  this  statute 
does  not  apply,  except  in  cases  where  notice  to  creditors  to 
present  their  claims  has  been  publish^. 

WMimate  v.  Foase  (1  Denio,  169)  is  the  most  direct  case 
upon  this  point.  While  we  might,  perhaps,  concede  the  cop- 
rectness  of  the  decision  in  that  particlar  case  (the  administra- 
tor having  published  notice  after  the  daim  in  question  had 
been  presented),  we  are  not  satisfied  with  the  general  rule  as 
there  laid  down. 

The  object  of  the  statute  requiring  creditors  to  prosecute 
their  claims  within  six  months  after  they  are  disputed  or 
rejected,  is  to  expedite  the  settlement  of  estates  of  deceased 
persons.  The  object  of  the  statute  authorizing  (for  it  does 
not  require)  the  publication  of  notices  to  creditors  to  present 
their  claims,  is  to  bring  to  the  notice  of  such  creditors  the 
death  of  the  intestate,  tiie  appointment  of  his  representatives, 
and  the  necessity  of  presenting  their  daims,  that  in  the  appli- 
cation of  the  assets  tiiey  may  be  paid  the  whole  or  their  pro- 
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portion  thereof.  But  in  a  case  like  thifiy  when  each  of  these 
objects  is  attained  in  the  personal  knowledge  of  the  daimant, 
and  she  actually  presents  her  claim  and  it  is  disputed,  ought 
it  not  to  be  held  that  every  object  of  the  statute,  fallowing 
notice  to  be  published  (so  far  as  the  claimant  is  concerned), 
is  accomplished  by  her  personal  knowledge,  and  every  reason 
which  requires  her  to  prosecute  her  claim  in  six  months  when 
she  derives  her  knowledge  of  the  facts  from  the  publication 
of  a  notice,  is  equally  applicable  when  she  has  personal  know- 
ledge of  such  facts,  and  acU  upon  such  knowledge  by  pre- 
senting her  claim  ? 

lY.  Is  not  the  claimant  barred  or.  stopped  from  prosecut- 
ing this  daim  by  the  fact  that  a  portion  of  the  proceeds  of 
the  personal  estate  had  been  improperly  applied  by  the  repre- 
sentatives to  the  payment  of  a  mortgage  debt,  and  such. pay- 
ment was  allowed  them  on  the  final  accounting,  without 
objection  from  her  and  without  appeal  from  the  decree } 

It  is  provided  by  statute  that,  ^^  whenever  any  real  estate, 
subject  to  a  mortgage,  executed  by  any  ancestor  or  testator, 
shiJl  descend  to  an  heir  or  pass  to  a  devisee,  such  heir  or 
devisee  shall  satisfy  and  discharge  such  mortgage  out  of  his 
own  property,  without  resorting  to  the  executor  or  adminis- 
trator of  his  ancestor,  unless  there  be  an  express  direction  in 
the  will  of  such  testator  that  such  mortgage  be  otherwise 
paid."  (3  R  S.,  5th  ed.,  §  4,  88.) 

It  does  not  appear  in  this  case  whether  the  payment  by 
the  representatives  was  upon  a  mortgage  executed  by  the 
intestate  or  upon  one  executed  by  oUier  parties  upon  real 
estate  of  which  he  died  seized. 

If  the  latter,  the  personal  estate  could  not  legally  be  ap- 
plied to  the  payment  of  the  same.  (4  Kent^s  Oom.  431.) 

Section  thirteen  (3  B.  S.  188)  provides  that  <<  it  shall  be 
competent  to  any  heir  or  devisee  of  the  real  estate  in  ques- 
tion (on  an  appUcation  to  sell  the  same  for  payment  of  debts), 
and  to  any  person  claiming  under  them,  to  show  that  the 
whole  of  the  personal  estate  of  the  deceased  has  not  been 
duly  applied  by  the  executors  or  administrators  to  the  pay- 
ment of  his  debts,"  etc. 
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A  Babsequent  Btatate  allows  the  application^  in  the  diflcr^ 
tion  of  the  snrrogate,  to  be  made  before  the  whole  of  the 
personal  estate  has  been  actnally  applied,  if  it  appears  that  it 
ii  insufficient,  but  it  does  not  change  the  role  allowing  the 
heir  to  show  that  it  was  not  ^^  dnly  applied." 

In  this  case,  one  of  the  answers  of  the  heirs  is,  in  substance, 
that  the  personal  e&cts  had  not  been  "  duly  applied." 

We  can  hardly  conceive  how  it  is  possible  to  answer  this 
objection  of  the  appealing  heirs  in  this  case  unless  it  be  by 
claiming,  that,  from  the  accounts  of  the  representatives  as 
shown  in  the  final  order  of  the  surrogate,  it  appears  that  the 
personal  estate  was  insufficient  for  the  payment  of  all  of  the 
debts,  including  the  claim  in  question  and  commissions. 

It  appears,  that,  allowing  the  representatives  $186,  paid  on 
the  mortgage,  and  all  their  commissions  and  costs,  the  estate 
was  indebted  to  them  in  the  sum  of  $116,  which  sum  sub- 
tracted from  the  $136  improperly  paid  on  the  mortgage, 
would  have  left  $21  in  their  hands  to  apply  on  the  plaintiff's 
daim  after  paying  all  others  and  their  own  commissions  in 
fiiU.  To  this  should  be  added  $6.80,  commissions  on  the 
$136  improperly  paid,  which  would  have  left  $27.80  to  ap- 
ply on  plaintiff's  claim  after  paying  all  others  in  fiill. 

The  daim  in  this  case,  it  will  be  remembered,  amounted 
to  only  $36.80,  including  some  $15  of  interest,  when  pre- 
sented to  the  administratrix. 

Section  69  (R.  S.  196)  provides  when  a  creditor  may  apply 
for  an  order  that  the  administrator  sell  real  estate  for  the 
payment  of  debts,  and  section  61  (same  page)  provides  that, 
« ff  *  *  *  the  surrogate  be  satisfied  of  the  matters 
spedfied  in  the  14th  section  of  this  title,  he  may  order  such 
executor  or  administrator  to  mortgage,  lease  or  sell  so  much 
of  the  real  estate  of  which  the  testator  or  intestate  died  seized 
as  shall  be  suffident  for  the  payment  of  the  debts  established 

before  him." 

When  we  turn  to  section  fourteen  of  the  statute  to  ascer- 
tain of  what  the  surrogate  must  be  satisfied  before  making 
the  order  aforesaid,  we  find  in  the  third  subdivision  thereof 
that  he  mofsb  be  satisfied  "  that  the  personal  estate  of  the 
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deceased  is  inatifficient  for  the  payment  of  such  debts,  and 
that  the  whole  of  ettch  estate^  wMeh  could  have  ieen  applied 
to  the  paynumt  of  the  debts  of  the  deceased^  has  been  duly 
applied  to  that  purpoeeP  (3  £.  S.,  Sth  ed.  §  14,  p.  189.) 

Of  that  fSstct  the  surrogate  cotdd  not  be  satisfied  from  the 
evidence  in  this  case,  for  it  was  not  trae,  and  if  the  applica- 
tion had  been  made  by  the  representatires,  and  the  surrogate 
had  been  satisfied  that  the  personal  estate  was  insiifi!cient 
for  the  payment  of  all  of  the  debts,  it  would  still  have  been 
discretionary  with  him  whether  he  would  or  would  not  grant 
the  application  while  a  portion  of  the  personal  estate  was  in 
a  position  where  it  could  be  reached  (at  least  by  an  appeal 
from  the  decree  on  the  final  accounting),  and  applied  to  the 
payment  of  such  debts.  And,  in  this  case,  for  quite  as  con- 
clusive reasons,  we  insist  that  it  was  competent  for  the  sur- 
rogate, in  the  exercise  of  his  discretion,  at  least,  to  reftuse  the 
application  of  the  respondent  so  long  as  it  appeared  that  she 
had  not  followed  up  the  prosecution  of  her  claims,  and  en- 
forced it  against  the  personal  estate,  especially  when  we 
consider  that  this  estate  is  entirely  settled  witii  the  exception 
of  this  small  claim,  and  that  even  this  would  have  been  so 
nearly  if  not  entirely  liquidated  by  the  application  of  moneys 
in  the  hands  of  the  representatives,  which  the  respondent 
could  have  compelled  them  to  apply  to  that  purpose. 

H.  O.  Dayy  for  the  respondent. 

I.  The  surrogate's  court  is  a  creature  of  the  statute,  and 
being  a  court  of  inferior  and  limited  jurisdiction,  those  claim- 
ing under  its  decree,  must  show  affirmatively,  that  the  surro- 
gate had  authority  to  make  the  decree,  and  that  the  facts  upon 
which  he  acted  gave  him  jurisdiction.  {Oontin  v.  MerriU, 
8  Barb.  341,  per  Mason,  J. ;  see  cases  there  cited ;  The  Peo- 
ple V.  Barnes,  12  Wend.  498 ;  The  People  r.  OorUes,  1  Sandf. 
S.  0.  228 ;  Kundolf  v.  ThaHheimer,  17  Barb.  606 ;  see  also 
cases  cited  under  point  2.) 

(a)  The  surrogate  did  not  acquire  jurisdiction,  by  hearing 
proofs  and  rejecting  the  claim  on  final  accounting. 

Stbong,  J.J  in  delivering  the  opinion  of  the  court  in  the 
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0886  of  Dudley  v.  Mayhew  (8  Oomst.  9),  Bays:  ^^It  has  been 
long  and  coireetly  settled  that  not  even  a  direct  aeeerU  by 
the  partieB  can  confer  jmisdictiony  or  render  the  judgment 
of  a  tribonaLin  a  matter  oyer  which  it  has  not  by  law  any 
cognizance,  CTCctnal."  In  the  case  then  nnder  discussion,  a 
written  stipulation  had  been  given,  for  a  valuable  considera- 
tion, that  the  defendant  would  not  raise  the  question  of 
jurisdiction. 

In  the  case  of  Oqffinj  Exfr.^  ▼.  Traay  (8  Oaines,  129^  tiie 
executor  went  before  a  justice  and  confessed  judgment. 
The  court  held,  that  ^^  neither  consent  nor  confession  wiH 
give  jurisdiction." 

Johnson,  J.,  in  delivering  the  opinion  of  the  court  in  the 
case  of  BeOfCh  v.  Niooon  (6  Sold.  86),  says:  ^^ The  remaining 
point  is  whetiier  the  covenant  contained  at  the  end  of  tiie 
lease,  either  conflm  jurisdiction  to  proceed  under  the  statute 
VI  respect  to  summary  proceedings,  or  predndes  the  lessee 
from  objecting  for  want  of  jurisdiction.  The  law,  and  not 
the  consent  of  parties,  confers  jurisdiction,  and  that  rule  could 
have  no  practical  force,  if  consent  given,  in  whatever  form, 
could  preclude  inquiry  as  to  the  lawfulness  of  jurisdiction." 

n.  The  surrogate  had  no  jurisdiction  to  hear,  try  and 
determine  a  disputed  demand,  on  the  final  accounting  of  an 
administrator  or  e^i^ecutor.  (8  B.  S.,  6th  ed.,  180, 181,  §  71.) 

This  section  declares  that  the  final  settlement  of  the 
account  and  the  allowance  thereof  by  the  surrogate,  shall  be 
conclusive  evidence  of  certain  facts  therein  enumerated, 
^  and  qf  no  oiker.^^ 

The  case  of  WUeon  <6  Thompecny  jESwVi,  v.  The  Baptist 
Ed.  Soeiety  (10  Barb.  808)  was  decided  at  General  Ternu 
Bbown,  J.,  delivered  the  opinion  of  ^e  court.  At  pages  816 
to  330,  he  reviews  the  provisions  of  the  statute. 

Magee,  Admr.,  v.  Veddet  (6  Barb.  S.  0.  862),  is  a  Gen- 
era!  Term  decision,  in  which  Habkis,  J.,  delivered  a  very 
elaborate  opinion.  He  says:  «  Upon  a  very  careful  examina- 
tion of  the  provisions  of  the  statutes,  in  relation  to  the  powers 
and  duties  of  surrogates,  and  of  executors  and  administrators 
in  respect  to  the  creditors  of  an  estate,  I  have  become  entirely 
Vol.  IV.       10 
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Batiafied  tliat  tbe  legislature  did  not  intend  to  confer  upon 
the  surrogate  any  such  jurisdiction.  It  is  certain  no  such 
power  is  given  in  express  terms ;  and  upon  comparing  the 
various  provisions  of  the  statute  with  each  other,  I  am  equally 
certain,  that  no  such  power  was  intended."  The  learned 
judge  quotes  liberally  from  the  opinion  of  D^vm  B.  Ooden, 
surrogate  of  New  York,  in  the  Matter  of  the  Estate  of  John 
KefUy  deceased^  which  is  reported  in  the  appendix  to  the  first 
edition  of  Dayton's  Surrogate.  The  cases  of  £jidd  v.  Cha^ 
mm  (2  Barb.  Oh.  414),  and  Mtzpatriok  v.  Brachf  (6  Hill, 
581),  which  are  often  cited  as  laying  down  a  different  rule, 
are  there  reviewed  and  explained.  {In  the  matter  of  the 
accomdmg  of  leaao  Jones^  JSxecutor^  eto.^  6  Legal  Observer, 
124;  In  the  matter  of  the  aooounting  of  Robert  Phyfe^ 
Adflfnmietrator^  id.  831.) 

Dieoeway^  Admr,^  etc.j  v.  27ie  Barik  of  Waehimgton  (24 
Barb.  60)  is  a  General  Term  decision.  The  opinion  was  de- 
livered by  Justice  Wells,  who  had  taken  part  in  the  decision 
of  the  case  of  The  Bank  of  "PoughJkeepsie  v.  Siubrottok  (2 
Seld.  216).  The  learned  judge  says :  ^'  The  statute  nowhere, 
in  express  terms,  confers  upon  the  surrogate  the  power  to 
adjudicate  upon  the  existence,  validity  or  amount  of  a  debt 
claimed  against  the  estate  of  the  testator  or  intestate,  upon  a 
final  settlement,  where  the  debt  claimed  is  disputed  by  the 
executor  or  administrator,  and  a  surrogate  should  not  assume 
the  exercise  of  such  power  by  inference  or  implication.  *  * 
If  it  were  otherwise,  a  surrogate  might  determine  issues  upon 
the  genuineness  of  the  signature  to  a  note  which  was  the 
evidence  of  a  claim ;  of  fraud  and  undue  influence  in  the  pro- 
curement of  an  obligation  upon  which  the  claim  was  founded ; 
of  the  capacity  of  the  testator  or  intestate  at  the  time  of  the 
transaction  upon  which  his  estate  is  sought  to  be  charged;  of 
payment ;  of  set-off;  of  recoupment,  and,  indeed,  nearly  all 
the  questions  which  arise  in  actions  upon  contracts  in  courts 
of  record.  Before  such  extensive  common  law  powers  can 
be  exercised  by  surrogates,  the  legislature  should  manifest 
their  intention  to  that  effect  in  more  unequivocal  language 
than  they  have  yet  used,  or,  as  I  apprehend,  they  will  soon 
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use."  (AndrewSj  Admir.j  v.  Wallegey  Admr.,  17  How.  S.  T. 
263;  OuHis  v.  SthO/weU^  32  Barb.  354;  Willard  on  Execa* 
tors,  295,  417.) 

In  Dayton's  Snrrogate  (3d  ecL,  186, 652),  the  learned  anthor 
Bays :  ^^  This  point  has  been  the  subject  of  considerable  discns- 
sion,  and  seemingly  of  conflicting  decisions ;  bnt  the  Supreme 
Cbnrt,  haying  in  three  several  cases  at  General  Term,  in 
different  parts  of  the  State,  determined  that  when  the  statnte 
speaks  of  the  rights  of  a  creditor  to  call  for  an  acooont,  and 
gives  the  power  to  the  snrrogate  to  decree  the  payment  of  a 
debt  or  any  part  of  it,  it  must  be  understood  to  apply  to 
undisputed  debts,  and  that  a  surrogate  has  no  power  to  try  or 
decide  upon  the  validity  and  amount  of  a  claim  against  an 
estate  upon  the  petition  of  a  creditor  praying  for  a  decree 
directing  its  payment,  when  such  claim  is  disputed  by  the 
executor  or  administrator,  and  the  right  of  the  surrogate  to 
make  such  a  determination  is  denied,  the  question  may  now 
be  regarded  as  settled,  that  the  surrogate  has  not  jurisdiction* 
in  the  premises." 

In  note  O,  on  the  same  page,  the  learned  author  says :. 
''  Considerable  space  is  appropriated  to  the  examination  of 
the  cases  upon  this  question  in  the  second  edition  oi  this 
publication.  As  the  question  is  no  longer  an  open  one,  that 
discussion  is  omitted  in  the  present  edition.^ 

In  conclusion,  we  submit,  that  the  statutes  regulating  and 
defining  the  powers  and  duties  of  surrogates,  nowhere  give 
them  jurisdiction  to  try  and  adjudicate  disputed  claims  of 
creditors  on  final  settlements;  that  such  is  now  the  well  set- 
tled rule  and  practice  of  surrogates'  courts ;  that  to  clothe 
sum^tes  with  a  jurisdiction,  such  as  is  claimed  for  them 
by  the  appellants'  counsel,  would  be  investing  them  with  a 
power  possessed  by  no  other  dass  of  judges  in  the  State — 
to  be  exercised  in  a  court  without  pleadings — and  would 
rob  the  creditor  of  his  constitutional  right  of  a  jury  trial 

Miller,  J.  The  claim  of  the  appellants,  at  the  time  of 
the  final  account,  was  disputed  within  the  meaning  of  the 
statute.    When  it  was  presented  to  the  administrator,  it  waff 
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not  admitted,  and  it  appean  that  at  one  time  the  adminiBtra- 
trix  Baid  she  had  no  right  to  pay  it,  and  at  another,  the  ad- 
ministrator said  there  was  fraud  in  the  claim,  and  he  was 
opposed  to  paying  it.  Upon  the  aceonnting,  the  demand 
was  presented  and  its  allowance  opposed.  Eyidence  was 
given  in  support  of  it,  and  it  was  disallowed  by  the  surrogate. 
If  it  was  not  a  disputed  claim,  where  was  the  occasion  for  a 
contest  ?  Why  was  it  rejected,  and  why  not  allowed  with 
other  claims  against  the  estate  ? 

It  is  said,  that  if  the  administratrix  doubted  the  claim,  she 
should  have  offered  to  refer  it,  and  by  not  doing  so,  it  became 
a  liquidated  and  an  undisputed  demand  against  the  estate. 
The  answer  to  this  proposition  is,  that  neither  party  chose  to 
consider  it  in  that  light,  and  on  the  hearing  before  the  surro- 
gate, it  was  contested  and  rejected.  Had  it  not  been,  there 
was  no  necessity  for  the  introduction  of  eyidence,  and  it 
would  have  been  allowed  as  a  matter  of  course.  Kor  can 
the  claim  be  regarded  as  one  about  which  the  representatives 
ihad  no  knowledge  whatever,  and  which  they  were  not  in  a 
(Condition  either  to  admit  or  deny,  and  therefore  was  cogniza- 
•ble  by  the  surrogate  under  die  provisions  of  the  statute.  (2 
It.  S.  96,  §  71.)  I  think  that  the  statute  does  not  cover  any 
tsuch  case,  and  that  representatives  in  the  discharge  of  their 
^duties  are  not  at  leave  to  occupy  the  equivocal  position  of 
meither  allowing  nor  rejecting  an  account  presented.  The 
:  statute  makes  provision,  that  if  the  representative  doubts  the 
correctness  of  the  claim,  he  may  enter  into  an  agreement  to 
refer  it  (2  B.  S.  88,  §  86) ;  but  it  nowhere  authorizes  him  to 
hold  the  question  of  allowance  or  rejection  in  abeyance  until 
a  final  accounting  is  had,  when  the  claim  can  be  contested  or 
allowed  at  his  voHtion. 

The  claim  being  clearly  a  disputed  one,  the  question  arises, 
whether  the  surrogate  of  a  county  has  jurisdiction  to  hear,  try 
and  determine  the  amount  and  validity  of  a  disputed  demand 
upon  a  final  accounting  of  an  executor  or  administrator. 

The  power  of  the  surrogate  to  act  and  to  adjudicate  in  such 
;a  case  depends  upon  the  construction  to  be  placed  upon  section 
n  of  2  Bevised  Statutes,  96,  before  cited,  which  relates  to  the 
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datioB  of  ezecntors  and  adminiBtratora  in  rendering  an  acoonnt 
and  in  making  a  distribution  to  the  next  of  kin,  and  which  pro- 
vides that^  whenever  an  aceotint  shall  be  rendered  and  finally 
settled,  except  under  certain  sections  which  are  stated,  and 
if  any  part  of  the  estate  remains  to  be  pidd  or  distributed, 
the  surrogate  may  make  a  decree  for  the  payment  and  dis- 
tribution thereof  among  the  creditors,  etc:,  according  to 
their  respective  rights ;  '^and  in  such  decree  shall  seMe  and 
deUrmine  all  questions  concerning  any  debt,  claim,  legacy, 
bequest  or  distributive  share ;  to  whom  the  same  shall  be 
payable;  and  the  sum  to  be  paid  to  each  person."    This 
provision  of  the  statute  has  been  the  subject  of  judicial 
interpretation,  and  it  has  been  held  in  several  cases  in  the 
Supreme  C!ourt  of  this  State,  that  the  surrogate  has  no  power 
to  adjudicate  in  reference  to  a  disputed  claim.  (Magee  v. 
VeddeTj  6  Barb.  352;  Wihon  v.  The  BaptAst  Ed.  Society 
ofN.  T.J  10  Barb.  808 ;  IHsosioay  y.  The  Bank  of  Waahw^ 
touj  24  id.  60;  Ourtie  y.  StOhJoeUj  32  id.  854;  Andrews  y. 
Walleffe,  17  How.  263.)    Ainong  the  cases  cited  are  the 
decisions  of  four  General  Terms  of  this  State,  and  in  the 
opinions  delivered,  the  statutes  bearing  upon  the  jurisdiction 
of  the  surrc^ate  in  such  cases,  and  the  authorities  relating  to 
the  question  are  fully  considered,  so  that  no  field  of  inquiry 
remains  to  be  explored.    The  fiill  examination  of  the  ques- 
tion made  in  Magee  v.  Vedder  {supra)  forecloses  further 
discussion  at  this  time,  and  I  am  unable  to  discover  any 
answer  to  the  positions  there  assumed.    In  The  Bank  of 
PougKkeepsie  v.  Hof^auok  (2  Sold.  216),  to  which  we  have 
been  referred  by  the  appellant's  counsel,  the  question  now 
made  did  not  arise,  and  the  point  was  not  involved  or 
adjudged.    The  intimation  made  at  the  dose  of  the  opinion 
of  Johnson,  J.,  is  not  sufficiently  justified  to  overrule  the 
elaborate  discussion  of  the  subject  in  the  cases  cited.    Oon- 
curring  mainly  in  the  views  expressed  in  these  cases,  there 
is  little  room  for  further  remarks.    It  may,  however,  be 
observed  that  the  interpretation  placed  upon  the  statute 
would  seem  to  be  consistent  with  the  character  and  purposes 
of  a  probate  court,  where  the  jurisdiction  is  confined  to  the 
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control  and  distribntion  of  estates  of  deceased  parties.  For 
if  the  door  was  once  open  to  litigate  every  demand  which 
might  be  presented  upon  a  final  accounting,  it  would  neces- 
earily  impose  upon  swrogaW  courts  a  class  and  amount 
of  business,  and  of  labor  and  responsibility  far  transcending 
the  objects  for  which  they  were  instituted.  This  clearly 
could  never  have  been  designed,  and  it  is  very  manifestly 
compatible  and  consistent  with  the  organization  of  such 
courts  and  the  statute  relating  to  them,  to  leave  to  other 
tribunals  duly  constituted  for  that  purpose,  the  determina- 
tion of  disputed  claims,  which  £requ6ntly  involve  the  most 
intricate  questions  of  law  and  fact,  whidi  must  necessarily 
require  much  time  in  their  investigation,  and  create  exten- 
sive litigation.  The  jurisdiction  of  the  surrogate  is  local, 
limited  in  its  nature,  and  was  never  intended  to  embrace 
cases  of  such  a  character,  but  to  be  confined  to  the  discharge 
of  certain  prescribed  duties,  which  d^  not  embrace  the  hear- 
ing and  disposition  of  claims  which  are  contested. 

If  these  views  are  correct  and  these  decisions  cited  are  to 
be  considered  as  decisive,  then  the  question  arises,  whether 
the  submission  of  the  claim  by  the  respondent  and  its  rejec- 
tion was  binding  and  final  as  an  arbitration,  so  as  to  preclude 
its  enforcement  afterward.  It  is  claimed  that  such  is  the 
case.  As  the  surrogate  had  no  original  jurisdiction  and  ex- 
ceeded his  powers,  I  think  that  the  proceedings  must  be 
regarded  as  coram  non  jt^dioe  and  void,  unless  they  can  be 
upheld  upon  the  ground  that  it  was  an  arbitration  binding 
upon  the  parties  who  were  all  represented  on  the  occasion, 
consented  to  the  proceedings,  took  part  in  the  same,  and 
submitted  the  matter  to  the  surrogate.  It  is  conceded  that 
administrators  have  no  power  to  arbitrate;  and  I  do  not 
think  that  this  rule  can  be  waived  or  obviated  because  the 
creditor,  next  of  kin  and  administrator  were  present  and 
participated  in  the  proceeding.  For  if  it  was  binding  on  the 
creditor  and  next  of  kin  as  an  arbitration,  it  was  not  on  the 
administrator,  and  being  invalid  as  to  one  of  the  parties, 
would  not  be  obligatory  upon  the  others.  The  proceeding 
was  not  in  any  sense  an  arbitration,  but  it  was  the  proceed- 
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ing  of  a  oonrt  acting  beyond  its  jnrifldiction,  aaBnming 
xmanthorized  powers  and  making  a  jndioial  determination 
Toid  and  nugatory  npon  its  face.  There  is  no  rule  of  law 
which  sanctionB  such  an  administration,  and  a  judgment 
under  such  circumstances  is  open  to  assault  for  want  of  law- 
ful authority  and  jurisdiction. 

It  is  said  that  the  provision  of  the  statute  (8  B.  S.,  Stii  ed., 
181,  §  72),  to  the  effect  that  the  final  decree  of  a  surrogate 
upon  the  final  settlement  of  an  account,  etc.,  shall  have  the 
same  force  and  effect  as  the  decree  or  judgment  of  any  other 
court  of  competent  jurisdiction,  etc.,  applies  to  the  decree  of 
the  surrogate  in  proceedings  had  on  the  final  accounting,  and 
is  a  bar  to  the  application  made  by  the  respondent.  The 
statute  cited  relates,  I  think,  to  a  decree  and  judgment  made 
according  to  law  and  within  the  jurisdiction  of  the  surro- 
gate, and  not  to  a  decree  or  judgment  where  that  officer  has 
plainly  exceeded  his  authority,  as  was  the  case  here.  In  the 
latter  case,  the  decree,  having  been  made  without  authority,  ia 
not  a  bar,  and  can  have  no  effect  in  preventing  further  action. 

It  is  also  insisted  by  the  counsel  for  the  appellants  that 
if  the  claim  was  disputed  and  the  surrogate  had  no  jurisdio- 
tion  to  try  the  question  as  to  its  validity,  that  then  it  is 
barred  by  the  statute  of  limitations.  The  statute  in  question 
(2  B.  S.  89,  §  38)  enacts,  that  if  a  claim  against  an  estate 
of  a  deceased  party  shall  have  been  disputed  or  rejected| 
and  shall  not  have  been  referred,  the  claimant,  within  six 
months  thereafter,  or  within  six  months  after  the  debt  or 
any  part  thereof  shall  become  due,  shall  ^^  commence  a  suit 
for  the  recovery  thereof,  or  be  forever  banw  from  maintain- 
ing any  action  thereon,"  etc.  In  WhUmore  v.  JFbose  (1  Den. 
159),  it  was  held  that  the  limitations  of  actions  provided  by 
this  statute,  is  only  applicable  to  cases  where  the  present- 
ment and  rejection  of  the  daim  is  after  the  publication  of 
notice  requiring  creditors  to  present  their  claims  against  the 
estate,  as  authorized  by  §  34  of  the  same  titie.  The  decision 
in  this  case  is,  I  think,  a  correct  exposition  of  the  statute, 
and  I  am  unable  to  see  how  any  distinction  can  be  made 
between  the  case  cited  and  the  one  under  consideration. 
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It  is  alflo  inBisted  that  the  respondent  was  barred  or 
estopped  from  prosecuting  his  claim,  by  the  fact  that  a  por- 
tion of  the  proceeds  of  the  personal  estate  had  been  improp- 
erly applied  by  the  representativeSi  to  the  payment  of  a 
mortgage  debt,  and  sach  payment  was  allowed  tiiem  on  the 
final  accounting  without  objection  firom  her,  and  without 
any  appeal  from  the  decree. 

The  fact  that  the  estate  was  improperly  applied  does  not 
sufficiently  appear  by  the  proceedings,  and  it  is  not  shown 
that  the  mortgage  paid  was  not  executed  by  the  intestate, 
and  that  he  was  not  personally  bound  to  pay  the  amount 
secured  thereby.  In  the  latter  c^ase  there  could  be  no  objeo- 
ti<»x  to  the  application  made ;  it  could  not  be  said  that  the 
whole  of  the  personal  estate  had  not  been  duly  applied.  (2 
R  S.  101,  §  10.) 

The  application  to  sell  the  real  estate  may  be  made,  when- 
ever it  is  discovered  that  the  personal  estate  is  insufficient  to 
pay  the  debts.  (Laws  of  1837,  chap.  460,  §  40 ;  3  B.  S.,  5th  ed*, 
187.)  And  in  this  case  it  is  conceded,  that  even  if  the  sum 
alleged  was  improperly  paid,  there  was  still  insufficient  to  pay 
the  whole  of  the  respondent's  demand.  This  last  fact  would 
entitle  the  respondent  to  pay  from  some  source,  and  if  the 
personal  estate  was  not  enough  then  why  should  not  the  real 
estate  be  appropriated  for  that  purpose  t  It  is  said  that  the 
surrogate  must  be  satisfied  that  the  personal  estate  of  the 
deceased  is  insufficient,  and  that  the  whole  estate  which 
should  have  been  appUed  to  the  payment  of  the  debts  of  the 
deceased,  has  been  duly  applied  for  iliat  purpose.  (1 B.  S.  102, 
§  14,  sub.  13.)  The  answer  is,  that  the  applicatipn  was  not 
rejected  upon  any  such  ground,  and  it  nowhere  appears  that 
he  was  not  satisfied.  If  the  decree  had  thus  stated,  the  point 
might  be  properly  before  us,  but  as  it  stands  does  not  arise. 

The  order  of  tiie  General  Term  must  be  affirmed,  and  the 
proceedings  remitted  to  the  surrogate's  court  of  Erie  county 
with  directions  to  proceed  thereon.  The  respondent  also 
should  have  costs  upon  the  appeal  to  be  paid  out  of  the  estate. 

Order  of  General  Term  affirmed. 
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David  Sdocoks,  AppeUanti  v.  Jajstr  Sinks,  Seepondent. 
Tbbbpasb.    Bight  of  way  otieb  LAin>8  fboh  mscBsarrr.    QBAiirr  ov 

BQmTABLB  TIXLB  CARTITIM  IflTH  IT  AUi  LNCIDJUIT  BQITlTABLB  SIGHTS. 
PBESUMFnOK.     Ck>HMI88IOZnEB8  OF  HIGHWAYlB. 

The  principle,  that  tlie  grantor  of  lands,  to  which  there  is  no  access  except 
bj  paasinj^  orer  other  lands  of  the  grantor,  convoTS  with  the  grant  the 
light  of  way  over  such  other  lands  to  the  premises  conveyed,  is  folly 
sustained  "by  all  the  anthorities,  ancient  and  modem. 

The  real  point  in  tlie  controversy  relates  to  the  qneetion  of  fact,  found  by 
the  referee,  as  to  whether  the  plaintiff  (alleged  grantor)  ever  had  title 
in  the  lands  to  wUch  right  of  way  of  necessity  over  plaintiff's  lands  is 
claimed  by  defendant.  This  finding  of  the  referee  was  supported  by  the 
following  evidence :  The  plaintiff,  while  owner  of  the  lot  over  which 
right  of  way  was  claimed,  pnrchased,  from  one  O.,  the  lot  in  question, 
to  which  there  was  access  only  over  the  said  lands  of  plaintiff.  He  gave 
his  note  for  the  purchase-money,  received  from  G.  a  contract  to  convey, 
and  entered  into  possession.  Subsequently,  G.  bought  back  the  lands  so 
contracted  to  be  conveyed  by'him,  the  incidents  of  such  purchase  being 
his  surrender  of  the  note  to  plaintiff,  and  receiving  back  from  him  the 
contract.  Sdd,  that  plaintiff,  by  his  purchase  and  possession,  became 
the  owner  in  equity  of  the  lands,  and  that  the  subsequent  transaction 
with  G.  was  a  sale  to  him  of  this  equitable  title,  by  an  agreement  binding 
in  equity,  and  he  is  presumed  to  have  transferred  therewith  an  equitable 
light  of  way  to  and  from  such  lands,  without  which  there  could  be  no 
beneficial  eigoyment  thereof. 

The  point  determined  as  above  will  be  better  understood  by  comparing  the 
argument  of  appellant's  counsel  with  the  opinion  of  Gbotsr,  J.,  which 


The  pieeamption  being,  that,  where  a  town  has  two  commlBBioners  of  high- 
ways, it  has  the  entire  number  authorized  by  statute,  it  devolves  upon 
the  party  ci""^iTig  the  validity  of  the  acts  of  two,  to  prove  that  the  town 
had  no  more  than  that  number. 

The  essence  of  the  above  proposition  would  seem  to  be,  that  the  presump- 
tion declared  therein  is  stronger  than  the  well  known  presumption  relat- 
ing to  the  regularity  of  official  proceedings. 

0.  W.  Smithy  for  the  appellant. 

This  is  an  action  of  trespass,  first  brought  in  justice's  court, 
and  title  pleaded,  and  thence  brought  in  this  court,  duly 
referred  to  Eobert  Parker,  Esq.,  who  reported  for  defendant 
on  the  ground  defendant  had  a  right  of  way  by  necessity. 
The  General  Term  aflSrmed  the  judgment. 
Vol.  IV.       20 
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The  factB  proved,  which  are  not  dispnted,  are,  that  plaintiff 
owns  and  occupies  two  lots  of  land  in  Hamden,  Delaware 
county,  one  containing  jSfty-five  acres,  and  the  other  fifty 
acres,  lying  adjoining  each  other,  both  lying  on  the  publie 
highway.  Plaintiff  bought  the  fifty-five  acre  lot  of  H.  D. 
Gould,  now  deceased,  by  contract,  in  1844,  and  obtained  a 
deed  thereof  in  pursuance  of  said  contract,  in  1858.  Plaintiff 
bought  the  fifty  acre  lot  of  J.  B.  Allaben  in  1861.  There 
was  no  road  over  either  of  said  lots  in  1844,  when  plaintiff 
bought  the  fifty-five  acre  lot.  There  was  no  reservation  of 
a  road  in  the  contract  of  1844,  or  in  the  deed  subsequently 
made.  Defendant's  lot,  which  lies  in  the  rear  of  plaintiff's 
land,  was  then  wild  and  unoccupied,  H.  D.  Gould  having^ 
at  the  time  he  sold  the  fifty-five  acre  lot  to  plaintiff,  a  lot  of 
wild  unoccupied  land  in  the  rear  of  plaintiff's  land,  and  in 
1846  sold  to  one  Benton,  which  lot  passed  from  hand  to  hand 
until  it  came  to  defendant's  possession. 

In  1847  there  was  an  attempt  made  to  lay  out  a  public 
highway  through  these  two  lots,  now  belonging  to  the 
plaintiff  and  through  defendant's  lot,  but  the  proceedings  not 
being  regular,  the  whole  are  held  void  by  the  referee,  and 
have  no  legal  effect.  In  1858  there  was  also  an  attempt 
made  by  H.  D.  Gould  to  get  a  private  road  laid  througli 
these  two  lots  to  defendant's  lot,  and  they  got  a  release  of 
the  Yan  Alstines,  who  then  occupied  the  plaintiffs  fifty  acrd 
lot.  It  was  also  drawn  up  for  plaintiff  to  sign,  so  as  to  cover 
his  fifty-five  acre  lot.  But  he  reftised  to  sign  it,  and  his  name 
is  not  to  it.  The  release  expresses  a  consideration  paid  by 
defendant  or  some  one  before  her;  the  proof  shows  that 
Gould  paid  $16  for  it. 

Notwithstanding  the  proceedings  to  lay  out  a  public  high- 
way through  these  three  lots  are  void,  and  defendant's  pre- 
decessors failed  to  get  a  release  from  plaintiff  through  the 
fifty-five  acre  lot,  yet  defendant  travels  across  plaintiff's  two 
lots  to  plaintiff's  damage,  and  for  that  this  action  is  brought. 

The  referee  reports  in  favor  of  defendant. 

I.  The  referee  erred  in  finding  that  defendant  had  a  right 
of  way  across  plaintiff's  lands  from  necessity,  and  deciding 
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that  plaintiff  could  not  recover  because  defendant  had  a 
right  of  way  from  neceBsity  acroBS  this  land,  for  the  reason 
there  is  no  such  defense  set  up  in  defendant's  answer. 

n.  The  evidence  of  the  release  signed  by  the  Van  Alstines, 
the  evidence  of  the  bargain  and  amount  paid  by  Gould  to 
the  Yan  Alstines  for  such  release,  and  the  attempt  to  get  a 
pablic  and  also  a  private  road  laid  out  through  there,  and 
the  failure  to  set  up  any  such  defense  in  the  answer  when 
defendant  is  sued  for  it,  repels  the  presumption  that  there 
was  any  such  right  by  necessity. 

The  parties  never  contemplated  any  such  right  reserved  — 
never  supposed  or  beUeved  there  was  any  such  right  re- 
served —  never  claimed  it  as  a  right,  regarded  it  as  a  right, 
or  treated  it  as  a  right,  and  it  never  was  a  right. 

It  was  never  thought  of  by  any  one  until  the  counsel  pre- 
pared his  brief  for  the  argument  when  the  case  was  in  the' 
General  Term.    At  the  time  of  the  deed  it  was  a  wild  lot 
and  no  road  was  necessary — no  road  was  used  and  no  road 
reserved  in  the  deed. 

m.  The  defendant  holds  under  H.  D.  Gould.  She  has  his 
title  and  takes  the  rights  and  interests  he  had  in  her  lot  and 
no  greater,  other  or  different.  Two  years  before  Gould  con- 
veyed defendant's  lot,  which  was  wild  land,  he  conveyed  to 
plaintiff  his  fifty-five  acre  lot,  and  at  the  same  time  he  had  and 
retained  in  his  possessioii  the  defendant's  lot,  but  reserved  t^o 
right  of  way  through  plaintiff's  lot.  There  was  then  no 
ri^t  of  way,  or  way  in  use.  It  was  a  wild  lot.  "Under  these 
dreumstances  Gould  did  not  retain  a  right  of  way  as  an  in- 
ddent  or  from  necessity,  for  the  benefit  of  the  defendant's  lot 
then  in  his  hands  unsold. 

If  he  desired  to  retain  such  a  right  he  was  'required  to 
expressly  reserve  it  in  his  deed.  (1  East.  877;  21  Wend. 
»0;  18KT.109.) 

The  opinion  of  Judge  Bai^oom,  given  when  this  case  was 
first  tried,  treats  simply  of  the  general  principle  of  right  of 
way  by  necessity.  It  does  not  discuss  or  consider  the  par- 
ticular features  of  the  principle  involved  in  this  case.  The 
authorities,  we  think,  will  not  any  of  them  be  found  to  hold 


X56  Simmons  v.  Sinbs.  [Sept^ 

Afgomentof  CouiiBeL 

that  a  right  of  way  by  necessity  or  as  an  incident,  is  reserved 
by  the  grantor,  where  no  such  right  of  way  has  been  or  is 
being  nsed  across  the  lands  granted.  The  most  that  can  be 
claimed  from  the  authorities  is  that  the  grantor  retains  a 
right  of  way  as  an  incident  over  lands  sold  where  a  way  has 
been  previously  used  or  is  then  being  used.  Even  that  doc- 
trine we  do  not  indorse.  We  think  it  is  inconsistent  with 
other  well  settled  principles  of  law  that  must  control,  and  it 
cannot  be  sustained  upon  principle. 

We  insist  that  the  courts  of  this  State  have  not  adopted 
any  such  principle.    The  case  in  21  Wend.  290,  holds  the 
very  opposite  doctrine.    Every  adjudication  in  this  State  in 
any  way  touching  this  question,  favors  the  view  we  have 
taken  of  it,  and  cannot  be  held  otherwise  without  doing 
violence  to  well  settled  principles  of  law. 
*    This  question  was  evaded  by  the  General  Term.    They 
evidently  had  no  answer  to  it.    It  is  clearly  settled  in  21 
Wend.  290,  that  there  being  no  right  reserved  by  Gould  i^ 
his  deed  to  plaintiff  he  has  voluntarily  cut  himself  off  and  can 
claim  no  right  of  way  over  the  plaintiff 's  land.    His  grantees 
take  no  other  or  greater  right  than  he  had.    They  are  cut 
off  also.    Gould's  deed  gives  plaintiff  his  land  free  from  any 
such  incumbrance,  and  this  court  will  never  give  defendant 
what  he  or  his  grantor  has  voluntarily  deeded  to  plaintiff. 
Judge  Boabdmak'b  opinion  evades  the  question  and  places  it 
on  the  ground  that  ^'  plaintiff  for  a  year  or  two  became  the 
cwner  of  the  three  lots  and  afterward  sold  defendant's  lot  to 
her  grantor,  ever  since  retaining  and  now  owning  the  other 
two  lots."    There  is  no  evidence  in  the  case  that  plaintiff 
ever  owned  the  three  lots  at  the  same  time.    It  is  false,  and 
Judge  BoABDKAK  ucvcr  found  any  such  evidence.    The  only 
evidence  to  sustain  his  view  is  the  pretense  that  plaintiff 
owned  two  of  the  lots  at  the  same  time,  as  follows :  "  I  bought 
the  place  defendant  lives  on  of  Galusha ;  gave  him  my  note 
for  the  amount  going  to  him  and  he  handed  me  the  contract ; 
I  had  it  about  a  year  and  then  gave  back  the  contract  to 
Galusha  and  he  gave  me  my  note;  the  contract  was  not 
assigned  to  me,  nor  did  I  give  any  writing  when  I  handed  it 
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back  to  Galn&ha ;  I  had  no  other  interest  in  the  lot ;  I  occu* 
pied  it  abont  a  year,  but  cannot  tell  what  year  it  was." 

We  Bubmit  that  plaintiff  never  having  had  anj  writing  or 
having  given  any  writing  whatever,  Jia  is  not  a  grcmior^  he 
has  not  in  any  way  conveyed  m>  as  to  make  any  tiiie  to  the 
land  or  right  qf  way.  He  never  was  the  owner  of  defend* 
ant's  land  in  a  legal  sense.  His  daim  had  not  a  shadow  of 
title ;  was  merely  verbal,  and  therefore  no  title  was  granted 
to  or  by  him.  Judge  Boabdmaist  never  would  have  held  so, 
had  he  understood  the  evidence.  We  insist  that  there  is  no 
evidence  of  any  title  (ff  defendant's  lot  in  plaintiff  at  any 
time,  and  therefore  no  right  of  way  of  necessity  could  pass 
from  plaintiff,  and  the  court  clearly  erred. 

iy«  The  vendor  in  a  contract  and  the  grantor  in  a  deed 
and  all  those  holding  under  them  or  their  title,  are  estopped 
from  claiming  any  thing  inconsistent  with  or  contrary  to  the 
express  terms  of  the  contract  or  deed. 

In  this  case,  Gould,  for  full  value,  gave  his  contract  and  deed 
to  plaintiff  of  the  ^y-five  acre  lot,  reserving  nothing  for  the 
benefit  of  the  rear  lot  then  owned  by  him.  Kow  it  is  claimed 
by  defendant  holding  said  rear  lot  under  Gould,  that  a  right 
of  way  was  reserved,  not  expressly,  but  as  an  incident  from 
necessity.  That  is  inconsistent  with  and  contrary  to  the 
express  terms  of  the  contract  and  deed,  and  is  a  daim  preju- 
dicial to  the  plaintiff  Gould's  grantee,  for  it  greatly  lessens 
die  value  of  plaintiff's  lot.  Ko  such  right  or  claim  was  con- 
templated by  plaintiff  or  Gk>uld  when  he  purchased.  It 
ivould  compel  plaintiff  to  pay  for  something  he  never  pur- 
chased. As  plaintiff  and  Gould  supposed,  and  as  the  contract 
and  deed  shows,  plaintiff  purchased  his  fifty-five  acre  lot  free 
from  incumbrance.  This  claim^  if  allowed,  places>  a  heavy 
incumbrance  upon  it.  The  defendant  is  therefore  estopped 
from  making  such  a  claim  or  having  any  such  right.  (9  Wend. 
209;  7COW.2U;  8Wend.483;  4Denio,480;  18  Barb.  14; 
8  Cow.  686;  4  Barb.  409;  4  Paige,  649;  8  HiU,  216;  7 
Barb.  407.) 

It  is  conceded  if  a  man  conveys  a  rear  lot  and  retains  the 
bt  between  that  and  the  public  highway,  and  there  is  no 
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other  way  to  get  a  road  to  it,  the  purchaser  of  the  rear  lot 
would  have  a  right  of  way  through  the  fix>nt  lot  as  an  inci- 
dent to  the  grantor  from  necessity.  (19  Wend.  607 ;  6  Denio^ 
213 ;  24  Barb.  44 ;  1  Barb.  Ch.  863.) 

The  following  cited  authorities  and  principles  stated,  tend 
to  sustain  the  foregoing  positions. 

Every  uncertainty  in  a  deed  is  taken  in  favor  of  the  grantee 
therein.  (8  Johns.  894 ;  16  id.  172 ;  6  Ball,  463 ;  8  Johns. 
375 ;  WiUard  on  Beal  Estate,  403.) 

A  grant  must  be  taken  most  strongly  against  the  grantor 
therein.  (4  Kent  Com.  420 ;  Willard  on  Beal  Estate,  401.) 

If  a  person  conveys  without  words  of  limitation,  his  whole 
estate  and  right  passes.  (4  Cow.  325.) 

Every  grant  passes  all  the  estate  of  the  grantor  unless  & 
different  intent  is  expressed.  (3  B.  S.,  6th  ed.,  30,  §  163 ;  1 
Comst.  242 ;  6  Seld.  49.) 

A  right  of  way  by  necessity  is  incidental  to  the  deed  in 
favor  of  the  grantee,  because  all  the  means  to  obtain  and 
enjoy  the  thing  granted  and  all  the  fruits  and  effects  of  it  are 
to  be  deemed  granted  also.  (3  Kent  Com.  420 ;  Touchst.  89 ; 
18N.Y.48;  4Kent,467;  18  Barb.  80;  9Metc686;  18  N. 
Y.  109.) 

The  principle  inures  to  the  benefit  of  the  grantee,  and 
never  inures  to  the  benefit  of  the  grantor,  because  it  is  a 
thing  granted,  and  not  reserved.  Also,  under  the  principles 
of  estoppel,  it  cannot  be  that  such  a  right  is  reserved  as  an 
incident.  Where  a  man  has  given  his  deed  of  his  lands  to 
another,  and  having  negotiated  a  sale  thereof  on  the  best 
terms  he  could,  and  nothing  said  to  indicate  his  intention  of 
having  or  reserving  a  way  over  the  lands  sold,  and  nothing 
in  the  deed  implying  such  a  right  reserved,  is  estopped  by 
his  deed  from  using  the  land  sold  contrary  to  the  terms  of 
said  deed,  to  the  prejudice  of  grantee.  Because  it  is  in 
violation  of  the  terms  of  the  solemn  instrument  he  himself 
has  executed  and  delivered  to  the  purchaser.  Because  it 
would  greatly  lessen  the  value  of  the  property  sold,  and 
enhance  the  value  of  the  property  imsold,  so  that  by  the 
want  of  the  reservation  in  the  deed,  the  grantee  would  be 
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'  greatly  injured  and  the  grantor  greatly  benefited,  and  that  is 
the  very  evil  the  principle  of  estoppel  is  intended  to  obviate. 

Y.  The  referee  erred  in  allowing  the  declarations  of  Yan 
Alstine  to  be  given  in  evidence.  Yan  Alstine  vras  living 
and  his  declarations  could  not  be  given  in  evidence  for  any 
other  purpose  except  to  characterise  his  possession  vrhile  he 
was  in  possession.  Defendant  did  prove  a  special  contract 
by  these  declarations,  which  was  error.  (86  N.  Y.  191.) 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

W.  Youmansy  Jr.^  for  the  respondent. 

The  respondent  in  this  case,  in  -addition  to  the  question 
decided  by  the  General  Term,  insists,  that  this  road  in 
question  was  properly  laid  out,  opened  and  worked. 

The  referee  and  also  the  General  Term  hold  the  order 
laying  out  the  road  void,  for  the  reason  that  only  two  com- 
miflsionerB  signed  it  This  doctrine,  as  applicable  to  this 
case,  I  dispute : 

1.  The  case  is  silent  as  to  whether  there  were  more  than 
two  commissioners  in  the  town  at  the  time  the  road  was 
laid  out. 

3.  The  case  is  also  silent  as  to  whether  the  third  com- 
missioner was  present,  or  as  to  whether  he  was  consulted 
and  declined  to  act 

3.  There  is  no  dispute  in  the  case  but  the  road  had  been 
opened  and  worked  sixteen  years  before  the  action  was 
brought;  hence,  it  follows: 

L  The  commissioners'  proceedings  were  regular  and  valid. 

The  law  presumes  that  public  officers  have  done  their  duty, 
especially  when  their  official  acts  have  been  acquiesced  in  and 
sanctioned  for  sixteen  years,  as  in  this  case. 

In  Cdldm  v.  Thwber  (2  J.  R  423),  the  court  say :  Where 
it  appears  that  the  road  has  been  used  for  twelve  years,  it  is 
prima  facie  evidence  that  it  was  opened  by  authority  and 
all  proceedings  regular. 

I(.  The  fact  that  only  two  commissioners  signed  the  order 
laying  out,  does  not  vitiate  the  proceedings.    The  law  pre- 
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snm'ed  that  the  other  was  consnlted  and  declined  to  act.  (IS 
Barb.  471.  See  opinion  bj  Stbong,  J.,  p.  480  of  case,  and 
cases  dted.) 

In  Jfarhle  v.  Wkitneyy  mannscript  opinion,  decided  in 
Oonrt  of  Appeals  five  years  ago,  the  court  nses  the  following 
langnage :  **  The  presumption  is  that  the  commissioners  all 
appeared  and  acted,  and  that  their  proceedings  are  coirect 
and  legal  nntQ  the  contrary  appears." 

Again:  The  case  shows  that  Simmons  got  title  of  Gould 
in  1858,  eleven  years  after  the  road  was  opened.  The  case 
also  shows  that  Qould  sold  the  land  in  question,  both  lots,  to 
Abram  Van  Alstyne,  by  contract,  prior  to  1847.  Also,  case 
shows,  that  Gould  paid  Yau  Alstine  $15  for  this  road  when 
it  was  opened. 

Again:  The  evidence  shows,  that  plamtiff  once  owned 
defendant's  farm  and  sold  it  to  Galusha,  through  and  under 
whom  defendant  holds,  with  this  road  to  it  as  it  now  runs. 

The  plaintiff,  in  this  case,  is  estopped  fix>m  disputing  the 
l^ality  or  existence  of  this  road,  he  having  conveyed  defend- 
ant's farm  to  her  grantor,  with  this  road  leading  to  it  through 
his  own  lands  as  the  only  way  by  which  she  could  approach  • 
it.    Judgment  should  be  afSrmed  with  costs. 

Bacon,  J.  This  case  presents  but  a  single  point  for  adju- 
dication. The  evidence  in  the  case  establishes,  and  the 
referee's  report  finds,  that  the  plaintiff  is  the  owner  of  two 
lots,  one  of  60  acres  and  the  other  of  56  acres,  adjoining  each 
other.  To  one  of  them  he  obtained  title  in  1868,  and  to  the 
other  in  1861.  The  lot  which  defendant  owns  is  in  the  rear 
of  the  plaintiff's  land,  and  from  it  a  road  runs  through  the 
plaintiff's  two  lots  to  the  highway,  and  this  road  is  the  only 
means  of  access  which  the  defendant  has  to  the  public  high- 
way. It  was  opened  and  used  as  early  as  1846  or  1847.  An 
attempt  was  once  made  to  have  this  road  regularly  laid  out 
as  a  highway,  but  it  failed  through  some  informality  in  the 
proceedings  of  the  commissioners.  Gould  was  the  original 
owner  of  the  three  lots  now  owned  by  the  parties  to  this  salt. 

It  is  further  found,  that  the  defendant  was  in  possession  of 
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the  lot  at  the  time  of  the  commenoement  of  this  suit,  and 
had  been  for  several  years  previoiislj;  that  it  was  purchased 
in  1846  of  Gould,  who  was  also  the  grantor  to  the  plaintiff 
of  the  fifty-five  acre  lot  through  which  the  road  runs ;  that  the 
plamtiff  was  at  one  time  in  possession  of  the  defendant's  lot, 
claiming  to  own  it,  and  that  he  transferred  it  to  one  Qalusha, 
under  whom  the  defendant  claims  title.  Upon  these  facts 
the  referee  finds,  as  a  conclusion  of  law,  that  the  defendant 
had  a  right  of  way  over  the  land  of  the  plaintiff  firom  neces- 
sity,  and  was  consequently  guilty  of  no  trespass  in  passing 
over  it  as  allied  in  the  complaint,  and  the  complaint  was 
dismissed  accordingly. 

This  conclusion  is  fully  sustained  by  the  authorities, 
*^  ancient,  constant  and  modem,"  and  is  as  old  as  Siderfin 
and  as  recent  as  Barbour.  The  principle  is  thus  stated  in 
Bucldey  v.  Coles  (5  Taunt.  811) :  "  If  a  person  own  close  A, 
and  a  passage  of  necessity  to  it  over  close  B,  and  he  purchases 
dose  B,  and  thereby  unites  in  himself  the  title  to  both  closes, 
yet,  if  he  afterward  sell  close  B  to  one  person  without  any 
reservation,  and  then  close  A  to  another  person,  the  pur- 
Aaser  of  close  A  has  a  right  of  way  over  close  B." 

The  principle  which  obtains  a  way  of  necessity  was  invoked 

and  applied  in  the  case  of  SmUes  v.  Hastings  (24  Barb.  44), 

in  which  it  was  held,  that  such  a  right  of  way  over  several 

lots  was  a  servitude  to  which  each  lot  was  equally  subject, 

and  was  of  the  same  character  and  force  as  if  executed  by 

express  grant ;  that  in  case  either  of  the  lots  was  so  situated 

that  there  was  no  access  to  it  by  any  public  road  or  by  any 

other  means  without  pasang  over  the  lands  of  other  persons, 

a  right  of  way  passed  to  the  grantee  as  a  way  of  necessity, 

and  such  right,  being  appurtenant  to  the  lands,  would  pass  to 

persons  deriving  title  firom  the  original  grantee.    In  this  case 

it  is  not  only  not  controverted  but  is  expressly  found, -that  the 

defendant  had  no  way  of  egress  fi*om  his  land  to  the  public 

liighway  than  this  right  of  way  over  the  premises  of  the 

plaintiff. 

The  exception  taken  to  the  testimony  of  Van  Alstyne  as 
to  liis  statements  while  in  possession  of  the  land,  is  of  no 
Vol.  IV.       21 
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materiality  in  view  of  the  point  upon  which  the  case  tnmed 
and  the  decision  rested,  and  it  is  not  important,  therefore,  to 
pass  upon  it.  The  point  of  the  objection  was  that  such 
declaration  could  not  be  given  in  evidence  while  he  was 
alive,  and  title  could  not  be  proved  in  that  way.  'No  title 
was  sought  to  be  established  by  this  evidence.  It  was  at  most 
evidence  intended  to  qualify  the  possession  or  interest  asserted 
in  the  premises  over  which  the  way  passed.  Although  as 
respects  a  chose  in  action  it  has  been  held  that  the  title  of  a 
subsequent  holder  can  not  be  affected  by  the  declarations  of  a 
prior  owner,  this  rule  has  never  been  held  in  regard  to  real 
estate,  in  respect  to  which,  such  declarations  have  been 
repeatedly  received  and  are  subject  to  no  legal  exception. 
(See  Beach  v.  Wise,  1  HilL  612.) 
The  judgment  should  be  affirmed. 

Gboveb,  J.    The  order  laying  out  the  road  was  signed 
by  only  two  commissioners,  and  failed  to  show  upon  its  face 
that  all  met  and  deliberated  upon  the  subject-matter,  or 
were  notified  to  attend  a  meeting  for  that  purpose,  and  failed 
to  attend  pursuant  to  the  potice.    It  was  therefore  invalid: 
(1  K.  S.  525,  §  125;   Fitch  v.   CammissionerSj   etc.,  22 
Wend.  132.)    The  counsel  for  the  respondent  insists  that  it 
is  notwithstanding  valid,  for  the  reason  that  it  did  not  appear 
that  there  was  at  the  time  more  than  two  commissioners  of 
highways  in  the  town.    The  answer  to  this  is,  that  the  pre- 
sumption is  that  when  a  town  has  two  commissioners,  it  has 
the  entire  number  authorized  by  statute,  and  that  the  party 
alleging  that  there  were  less  must  prove  such  allegation. 
The  counsel  for  the  respondent  also  claims  that  inasmuch  as 
Gould  owned  the  land  now  owned  by  the  defendant,  at  the 
time  he  sold  the  land  now  owned  by  the  plaintiff,  and  there 
being  no  mode  of  getting  on  to  the  land  now  owned  by  the 
defendant  except  by  passing  over  the  land  of  the  plaintiff, 
Gould  had  the  right  of  way  over  the  lands  of  the  latter  to 
the  lands  of  the  former  by  necessity,  and  that  this  right 
passed  by  his  conveyance  and  has  now  become  vested  in  the 
defendant.    Gould,  in  conveying  the  lands  of  the  plaintiff. 
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made  no  reservation  of  a  right  of  way  or  of  any  other  in  the 

deed.    Bj  that  he  made  an  absolnte  grant  of  the  land.    Ko 

interest    therein  was   retained   by  him  for  any  purpose. 

He  had  no  more  right  to  nse  the  land  for  the  purpose  of  a 

way  than  for  any  other  purpose.    {Burr  v.  MiUsj  21  Wend. 

290.)    The  referee  found,  that  while  the  plaintiff  was  the 

owner  of  the  lands  now  belonging  to  him,  he  was  at  one  time 

in  possession  of  the  lot  of  the  defendant,  claiming  to  own  it, 

and  transferred  th6  same  to  one  Oalusha,  under  whom  the 

defendant  claims  title.    That  there  was  no  other  means  of 

going  from  the  defendant's  premises  to  the  public  highway, 

or  of  returning  to  the  same,  except  across  said  plaintiff's 

premises,  and  that  she  used  the  way  from  necessity.    This 

finding  shows,  in  substance,  that  the  plaintiff  was  at  one  time 

the  owner  of  all  the  lands  now  owned  by  both  parties.   That 

he  conveyed  the  lot  of  the  defendant,  there  being  no  access 

to  the  lands  conveyed  except  by  passing  over  the  lands 

retaiDed  by  the  grantor.    This  gave  a  right  of  way  over  the 

plaintiff's  land  to  that  of  defendant.    {Solmes  v.  Seely^  12 

Wend.  507,  and  cases  cited.)    This  determines  the  case  in 

ikvor  of  the  defendant,  but  there  was  an  exception  taken  by 

the  plaintiff  to  the  finding  of  these  facts  by  the  referee; 

This  renders  it  necessary  to  look  into  the  case  to  ascertain 

whether  there  was  any  evidence  sustaining  the  finding.  The 

testimony  relating  to  the  plaintiff's  ownership  and  sale  of 

defendant's  lot,  was  given  by  the  plaintiff.    He  testified,  after 

giving  an  account  of  previous  occupants  of  defendant's  lot,  that 

Ghdusha  succeeded  Burton  in  possession.    That  he  bought  it 

of  Galusha  and  kept  it  a  year,  and  that  Galusha  bought  it 

back  and  came  on  to  it  again.    Upon  being  recalled  he 

farther  testified,  that  he  bought  the  place  of  Galusha,  and 

gave  him  his  note  for  the  amount  going  to  him,  and  that 

Galusha  handed  him  the  contract.    That  he  had  it  about  a 

year  and  then  gave  back  the  contract  to  Galusha,  and  he 

gave  up  his  note  to  him.    That  the  contract  was  not  assigned 

to  him,  nor  did  he  give  any  writing  when  he  handed  it  back 

to  Galusha.     What  interest  in  the  land  was  given  by  this 

contract  does  not  appear.    The  probability  is  that  it  was  a 
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contract  given  by  the  owner  of  the  land  for  the  sale  and  con- 
veyance by  him  to  the  purchaser  npon  payment  by  the  latter 
of  the  purchase  money,  as  specified  in  the  contract,  and 
giving  to  the  purchaser  the  right  of  possession  until  default 
made  in  the  payments  as  required  by  the  contract,  as  pos- 
session was  held  under  the  contract.  The  evidence  warranted 
this  conclusion.  The  contract  gave  the  purchaser  and  his 
assigns  an  equitable  title  to  the  laud.  It  is  insisted  by  the 
counsel  for  the  plaintiff,  that  this  contract  related  to  an 
interest  in  real  estate,  and  could,  by  the  statute  of  frauds,  be 
only  transferred  by  an  instrument  in  writing.  In  this  the 
counsel  is  correct,  but  the  evidence  shows  that  the  plaintiff 
took  possession  of  the  land  and  occupied  and  improved  the 
same  for  a  year.  That  he  gave  his  note  for  the  purchase 
price  of  the  contract.  The  agreement  would  have  been 
enforced  in  equity.  The  plaintiff  thus  became  the  owner  in 
equity  of  the  land.  He  sold  this  equitable  title  to  Galusha 
by  an  agreement  binding  in  equity.  The  defendant  holds 
xmder  this  equitable  title  thus  sold  by  the  plaintiff,  and  may 
have  since  acquired  the  legal  title.  .  The  legal  question  then 
comes  to  this,  whether  one  who  having  an  equitable  title  to 
land,  coupled  with  a  legal  right  of  possession,  to  which  there 
is  no  access  except  over  his  other  lands,  transfers  his  equi- 
table title  and  right  of  possession  to  anotiier,  thereby  gives  a 
right  of  way  thereto  over  his  other  land  to  the  purchaser. 
The  same  reason  is  applicable  to  this  case  as  applies  to  a 
transfer  of  a  legal  title.  That  reason  is,  that  when  one 
grants  lands,  he  is  presumed  to  grant  therewith  that  without 
which  the  land  cannot  be  enjoyed.  In  the  present  case,  the 
plaintiff,  having  transferred  an  equitable  title  to  this  land,  is 
presumed  to  have  transferred  therewith  an  equitable  right  of 
way  to  and  from  such  lands,  without  which  there  can  be  no 
beneficial  enjoyment  of  the  land.  The  only  trespass  alleged 
was  the  use  of  the  way  by  the  defendant.  This  use  was 
Uawful,  and  the  plaintiff  could  not  recover  therefor. 

The  judgment  appealed  from  must  be  affirmed. 

Judgment  affirmed. 
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HiBAM  Weight,  Admr.,  etc.,  of  Charles  N.  S.  Eowland, 
deceased,  Appellant,  v.  Mabt  A.  Bowlakd,  Bespondent. 

PBACnCB.     AfFBALABLB  OBDBB.     Ck>DB  OV  PBOGSDXJRB.     ATTA0HMS19T. 

The  case  arisea  as  followg :  Action  ibr  the  reooveiy  of  money,  my  t^fiOO ; 
attachments  iaaoed  and  property  aeiied  to  the  amount  of,  say  9^,000. 
Judgment  for  pUdntifT  for,  say  |0OO,  from  which  plaintiff  appeala  to  the 
General  Tenn.  While  this  appeal  is  still  pending  and  undetermined, 
the  defendant,  with  an  ofifor  to  pay  the  judgment  entered  against  her, 
moved,  at  Special  Term,  for  a  discharge  of  the  attachment,  which  was 
donied,  bat  an  order  discharging  such  attachment  was  granted,  on  appeal 
of  defendant,  by  the  General  Term.  From  this  order  of  discharge,  the 
plaintifT'appeals  to  this  court    ffdd,  — 

1.  That  the  order  of  the  General  Term,  discharging  the  attachment, 
while  an  appeal  from  the  judgment  therein  was  pending,  was  an 
appealable  order,  and  subject  to  review  in  this  court 

2.  Where  property  has  been  duly  attached,  it  is  held  to  meet  the 
ultimate  recovery  in  the  action,  and  the  attachment  cannot  be  dis- 
charged upon  an  offer  to  pay  the  amount  of  the  judgment  first  found 
from  which  judgment  the  plaintiff  has  duly  appealed. 

WooDEUFF,  J.  This  action  is  brought  for  the  recovery  of 
upward  of  nine  thousand  dollars  and  interest  thereon.  At- 
tachments were  issned'nnder  which  property  of  the  value  of 
nine  thousand  dollars  or  thereabouts  has  been  seized  and 
held  by  the  sheriff  to  answer  the  judgment  in  the  action. 

Issue  being  joined,  the  action  was  referred  and  tried,  and 
upon  the  decision  of  the  referee  judgment  for  the  plaintiff 
was  entered  for  $528.72  mcluding  costs,  on  the  7th  day  of 
February,  1868. 

The  plaintiff  dissatisfied  with  the  amount  of  the  recoveiy, 
and  questioning  the  grounds  upon  which  the  referee  dis* 
allowed,  to  so  great  an  extent,  his  claims  in  the  action, 
appealed  from  the  judgment  to  the  General  Term  of  the 
Supreme  Court,  where  his  appeal  is  now  pending. 

After  the  taking  of  such  appeal,  the  defendant,  upon  these 
facts  and  an  offer  to  pay  the  judgment  entered  for  $528.72, 
made  a  motion  in  the  Supreme  Court  of  the  first  district,,  at 
Special  Term,  for  a  discharge  of  the  attachment. 

The  motion  was  there  denied,  and  the  defendant  appealed 
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to  the  General  Tenn,  where  the  order  denying  snch  motion 
was  reversed,  and  it  was  ordered  that  on  the  payment  of  the 
said  judgment  for  $528.72  with  the  interest,  and  $10  cost  of 
appeal,  within  five  days,  the  attachment  be,  and  the  order 
declares  that  it  ^^  is  hereby  discharged." 

From  this  order  of  the  General  Term  the  plaintiff  appeals 
to  this  court. 

1.  It  is  objected  that  the  order  is  not  appealable  and  can- 
not, therefore,  be  reviewed  in  this  court. 

There  is  no  ground  for  this  objection.  This  court  has 
jurisdiction  **  to  review  on  appeal  every  actual  determination 
made  at  a  General  Term  by  the  Supreme  Court,"  "  in  a  final 
order  affecting  a  substantial  right  made  *  *  upon  a  sum- 
mary application  in  an  action  after  judgment."  (Code,  §  11, 
subd.  3.) 

The  order  appealed  from  is  such  a  determination ;  it  was 
made  after  judgment  had  been  rendered,  on  summary  appli- 
cation by  motion.  It  was,  therefore,  in  no  wise  included  in 
the  judgment,  and  no  appeal  from  any  judgment  in  the 
action  could  bring  it  under  review. 

It  affected  a  substantial  right.  A  right,  because  if  the 
property  seized  on  the  attachment  is  by  law  to  be  held  to 
meet  any  tdtimate  recovery  by  the  plaintiff  in  the  action  in 
which  the  attachment  was  issued,  then  he  has  a  legal  right 
to  have  it  continued  in  force ;  and,  on  the  other  hand,  if  such 
property  can  only  be  held  for  the  payment  of  the  judgment 
which  has  been  entered,  then  the  defendant  had  a  legal  right 
to  have  it  discharged  upon  payment  of  that  judgment. 
Where  a  case  for  an  attachment  as  provided  by  statute  exists, 
there  is  no  discretion  to  be  exercised  on  the  question  of  the 
allowance  of  the  attachment  or  of  its  continuance  for  tho 
purposes  for  which  it  legally  operates. 

2.  The  question  therefore  properly  before  us  is.  Is  prop- 
erty which  has  been  duly  attached,  held  to  meet  the  ultimate 
recovery  in  this  action,  or  only  to  meet  the  judgment  which 
may  be  first  rendered  upon  the  issues  made  up  between  tho 
parties? 

The  language  of  the  statute  seems  to  me  quite  explicit.    It 
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says  that  the  plaintiff,  in  the  cases  enumerated,  may  have 
the  property  of  the  defendant  attached  ^^  as  a  security  for  the 
satisfaction  ofauoh  judgment  as  the  jplaintiff  may  recover J^^ 
(Code,  §  227.)  The  sheriff  is  required  to  "  keep  the  property 
seized  by  him  ''^  *  to  answer  any  judgment  which  may 
he  obtained  in  such  action."  (§  232.) 

When  the  defendant  appears  and  applies  for  the  discharge 
of  the  attachment  upon  giving  security  as  a  substitute  there- 
for, he  must  give  an  undertaking  with  at  least  two  stlretiee 
to  the  efiGect  '^  that  such  sureties  will,  on  demand,  pay  to  the 
plaintiff  the  amoimt  qf  jtcdffm^ent  that  maybe  recovered 
against  the  defendant  in  the  action."  (§  241.) 

If  I  were  to  seek  for  language  in  which  to  describe  the 
plaintiff's  recovery  against  the  defendant,  I  could  find  none 
more  explicit  or  comprehensive  than  ^^  any  judgment  which 
may  be  obtained  in  such  action." 

The  object  of  the  statute  is,  that  in  cases  in  which  the 
plaintiff  is  entitled  to  this  provisional  remedy,  he  may  have 
security  for  the  realization  of  whatever  may  be  the  fruits  of 
of  the  litigation,  and  the  terms  of  the  statute  appropriately 
express  this  object. 

K  a  new  trial  be  granted  the  action  is  still  pending,  and 
a  judgment  will  thereafter  be  pronounced  in=>the  action,  it 
may  be  in  favor  of  the  plaintiff.  Surely  that  judgment  is 
induded  in  the  expression,  "  any  judgment  which  may  be 
obtained  in  such  action." 

True,  the  judgment  which  has  been  rendered  in  the 
action  is,  in  a  sense,  ^^  a  final  detennination  of  the  rights  of 
the  parties  to  the  action ;"  it  is  so  defined  in  the  Code  (§  245) ; 
but  the  argument  for  the  respondent  gains  no  strength  from 
the  designation, "  final  judgment."  If  the  sections  relating  to 
the  attachment,  had  used  the  .words  "to  answer  the  *  final' 
judgment,"  the  question  would  still  be  open  whether  "  final " 
was  not  used  there  to  describe  any  ultimate  recovery.  But 
the  respondent  here  has  not  even  the  possible  suggestions 
which  in  that  case  could  be  urged.  That  is  not  the  language 
of  the  sections ;  "  any  judgment "  includes  a  judgment  recov- 
ered in  the  action  after  a  new  trial,  or  aft»r  any  number  of 
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new  trialfl,  as  precifielj  and  as  completely  as  it  does  the 
jadgment  which  may  be  rendered  on  a  first  triaL 

The  jadgment  which  has  been  rendered  is,  in  the  plain 
terms  of  the  Code,  a  final  judgment,  «.  e.j  it  pmports  to 
finally  determine  the  rights  of  the  parties  to  the  action,  and 
so  long  as  it  remains  unreversed  and  in  full  force,  it  does 
determine  those  rights.  But  it  is  the  subject  of  appeal  and 
review,  and  it  may  be  wholly  set  aside  and  held  for  nought ; 
if  it  be  reversed  the  action  will  then  be  pending  and  unde- 
termined, and  the  plaintiff  will  be  at  liberty  to  proceed  to 
obtain  judgment  in  the  action.  That  judgment  which  was 
final  so  long  as  it  was  in  full  force,  and  which  operated 
temporarily  as  a  determination  of  the  rights  of  the  puiies, 
was  not  final  in  any  other  sense.  It  seems  to  me,  however, 
that  to  multiply  words  on  this  point  is  unnecessary. 

It  is,  however,  proper  to  notice  the  suggestion,  that  the 
court  will  npt  presume  the  judgment  appealed  from  to  be 
erroneous,  but  the  contrary;  and  that  the  motion  was 
properly  granted  on  the  presumption  that  the  judgment  is 
right,  and  that  the  plaintiff  will  not  recover  any  better 
judgment. 

The  answer  is  obvious.  The  court  on  the  motion  are  not 
called  upon  to  indulge  any  presumption — certainly  not  a 
presumption  that,  because  the  judgment  has  been  appealed 
from,  it  is  erroneous.  But  they  are  called  upon  to  notice 
that  the  same  statute  which  authorizes  an  attachment,  also 
authorizes  an  appeal  from  the  judgment  and  a  review 
thereof  to  test  its  correctness,  and  has  given  to  the  plaintiff  a 
right  to  such  review,  in  order  to  inquire  whether  it  be 
erroneous  or  not,  and  the  same  statute  contemplates  the 
possibility  of  a  reversal,  and  provides  for  ulterior  proceed- 
ings in  the  action,  in  the  event  of  such  reversal  leading  to  a 
new  trial  and  judgment. 

When,  therefore,  that  same  statute,  with  these  provisions 
in  full  view,  declares  that  the  property  attached  shall  be 
kept  to  answer  any  judgment  which  may  be  obtained,  there 
is  little  room  for  doubt  as  to  the  meaning. 

The  principle  of  the  decision  of  this  court  in  Robinson  v. 
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Phfmpton  (25  K.  Y.  485)  is  in  direct  opposition  to  the  deci- 
sion made  in  the  court  below,  and  the  questions  decided  in 
the  cases  cited  there  are  in  very  close  identity  with  that  now 
before  ns. 

The  order  appealed  from  should  be  reversed. 

Order  reyersed. 


Voi»  IV.       22 
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Clifton  Aib  Cube,  Appellants. 
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Rights  of  pabtibs  biddiho  at  a  bale. 
Where  a  referee,  under  a  decree  of  foredosnre,  effectB  a  sale  of  premifles 

upon  tenna  not  anthorized  hj  the  decree,  the  remedy  of  parties  i^grieTed 

is  to  be  eought  by'  an  order  Tacating  the  sale  and  directing  a  resale  of  the 

premises. 
Parties  who,  in  good  &ith,  have  bid  upon  property  upon  the  terms  ofTered 

by  the  referee,  and  made  payment  accordingly,  cannot  be  oompeUed  to 

pay  any  sum  in  excess  of  such  bid,  npon  the  ground  that  such  som  is 

required  tomaketfie  bid  correspond  with  the  terms  upon  which  alone 

the  referee  was  authorized  to  make  the  sale. 
The  equitable  interposition  of  the  court  in  behalf  of  an  aggrieyed  party 

must  be  sought  through  other  means  than  a  proceeding  or  order  plainly 

inequitable  as  against  another  party. 

This  is  an  appeal  from  an  order  of  the  General  Term  of  the 
seventh  judicial  district,  reversing  an  order  of  the  Special 
Term  of  the  same  district.  On  the  30th  December,  1867,  a 
decree  of  foreclosure  and  sale  was  made  at  said  Special  Term, 
by  which  Edwin  Hicks  was  appointed  to  make  sale  of  certain 
premises,  described  in  the  papers.  The  plaintiff  in  the  decree 
was  the  respondent,  Hotchldss,  and  the  appellant  and  a 
large  number  of  persons,  including  the  other  respondents, 
were  the  defendants. 

The  referee  advertised  the  said  premises  for  sale,  pursuant 
to  the  decree,  on  the  15th  day  of  February,  1868,  and  on  that 
day  made  a  sale  to  the  respondents,  Warner  &  Moore. 

The  premises,  at  the  time  of  such  sale,  were  incumbered 
by  the  lien  of  a  prior  mortgage  for  $2,500,  with  interest  from 
November  8, 1867,  which  was  all  due.  * 

On  the  day  of  bale  the  referee  first  offered  the  premises 
for  sale  subject  to  said  prior  mortgage,  and  afterward  and 
before  the  sale,  at  the  suggestion  of  the  plaintiffs'  attorney  in 
the  foreclosure  suit,  he  stated  he  would  pay  off  said  prior 
mortgage  and  give  a  clear  title. 

The  premises  were  then  sold  under  that  announcement  for 
$20,000. 
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The  referee  thereupon  executed  a  deed  of  the  said  premi- 
fics,  free  from  incumbrance,  and  the  respondent  paid  him  the 
sum  of  $20,000,  less  $2,562.63,  which  was  the  amount  of 
such  prior  mortgage  on  the  day  of  sale. 

On  the  7th  March,  1868,  the  appellant  gave  notice  of  mo- 
tion to  compel  the  respondents  to  complete  their  purchase,  etc. 

This  motion  was  founded  on  the  decree  and  an  affidavit  of 
the  referee  and  the  president  of  the  appellant. 

The  motion  was  opposed  upon  the  affidavits  of  the  respond- 
ents and  ten  other  persons  present  at  the  sale,  of  whom  the 
plaintiff's  attorney  is  one,  and  also  the  record  of  such  prior 
mortgage.  The  opposing  affidavits  show  that  the  respond- 
ent, Warner,  first  bid  $16,500,  subject  to  such  prior  mortgage, 
and  after  the  announcement  that  the  premises  would  be  sold 
free  and  clear,  or  that  such  prior  incumbrance  would  be  paid 
out  of  the  proceeds,  he  made  a  second  bid  of  $20,000,  at 
which  price  the  premises  were  struck  off  to  him. 

The  only  conflict  in  the  moving  and  opposing  papers  is  that 
the  referee  recollects  but  one  bid  of  $20,000. 

On  this  point  he  is  contradicted  by  the  affidavits  in  opposi- 
tion as  to  the  fact,  and  two  of  the  affiants  prove  the  referee's 
admission  to  the  contrary. 

The  respondents,  Warner  &  Moore,  instead  of  paying  the 
amount  of  the  $2,500  mortgage  to  the  referee,  to  be  by  him 
applied  in  extinguishment  thereof,  with  the  assent  of  the 
referee,  assumed  the  payment  thereof,  and  retained  such 
amount  in  their  own  hands. 

The  referee  conveyed  the  premises  to  Warner  &  Moore, 
who  conveyed  two-thirds  of  them  to  the  respondent,  Hotch- 
Uss,  with  covenants  against  incumbrances. 

The  respondents  entered  into  possession  of  the  premises,  and 
made  large  expenditures  upon  them  before  the  notice  of  this 
motion  was  given. 

The  Special  Term  granted  the  motion  that  the  purchasers 
pay  the  additional  sum  of  $2,562.68. 

Fpon  appeal  to  the  General  Term  of  the  seventh  district, 
this  order  was  reversed,  and  the  appeal  is  brought  there- 
from to  this  court 
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John  3,  HeynoldSj  for  the  appellant. 

I.  The  referee  had  no  aathority  to  make  the  sale  of  the 
property  upon  any  other  terms  or  dispose  of  the  proceeds  in 
any  other  manner  than  authorized  and  directed  by  the  judg- 
ment. 

1.  By  the  judgment,  he  was  directed  to  sell  the  property 
at  public  auction,  to  the  highest  bidder,  and  out  of  the  pro- 
ceeds to  pay  taxes,  the  plaintiff's  debt  and  costs,  and  within 
two  days  after  the  sale  to  deposit  the  surplus  with  the 
treasurer  of  the  county  of  Ontario,  subject  to  the  further 
order  of  the  court. 

2.  No  prior  incumbrancer  was  made  a  party  to  the  suit, 
and  the  referee  had  nothing  to  do  with  prior  liens.  The 
sale  he  w^  authorized  to  make  would  pass  to  a  purchaser 
such  right  and  title  as  the  mortgagor  had,  and  nothing  more ; 
and  the  referee  had  no  authority  to  make  any  contract  to 
convey,  under  the  decree  of  the  court,  any  different  title.- 
(42  Barb.  366  ;  44  id.  168.) 

3.  His  announcement,  therefore,  at  the  sale,  that  he,  as 
referee,  would  pay  off  the  prior  mortgage  out  of  the  proceeds 
of  the  sale,  was  wholly  unauthorized,  and  was  not  binding 
upon  the  court  or  upon  any  one,  whose  interest  was  affected 
by  it. 

4.  This  the  purchasers  were  bound  to  know,  and  if  the 
sale  was  improperly  conducted  by  the  referee,  or  their  bid 
was  made  under  any  misapprehension  by  which  their  inter- 
ests suffered,  they  should  have  applied  to  the  court  to  be 
relieved  from  the  purchase,  or  for  a  resale.  {Requa  v.  Bea^  2 
Paige,  339 ;  Cazet  v.  HviMl,  36  N.  Y.  677.) 

5.  So  long  as  the  sale  stands  they  must  comply  with  its 
terms,  and  pay  to  the  referee  the  full  amount  of  their  bid. 
Under  no  circumstances  or  pretense  whatever  can  they  be 
permitted  to  retain  any  part  of  it,  after  having  received  the 
deed  and  entered  into  possession  of  the  property. 

6.  Even  if  the  referee  had  any  right  to  agree  to  pay  off 
the  prior  incumbrance,  and  the  purchasers  bid  upon  the 
faith  of  it,  they  would  not  be  justified  in  retaining  any 
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portion  of  the  purchase-money  under  pretense  that  they 
would  discharge  the  prior  lien.  They  must  still  pay  over 
to  the  referee  to  the  end  that  he  might  discharge  the  incnm- 
brance  and  thus  be  enabled  to  acconnt  for  the  proceeds  of 
the  sale  in  his  report. 

7.  If^  as  the  referee  was  untruly  informed  by  the  plaintiff's 
attorney,  the  judgment  had  contained  a  provision  for  the 
payment  of  prior  liens  out  the  proceeds  of  the  sale,  the  pur- 
chaser would  of  necessity  be  required  to  pay  the  whole 
purchase-money,  or  the  referee  could  never  execute  the 
judgment,  or  complete  his  report.  In  judicial  sales  it  is  the 
officer  of  the  court  alone  who  executes  the  judgment,  and 
he  is  alone  responsible  for  its  due  execution,  and  purchasers 
have  no  right  to  assume  to  discharge  any  part  of  his  duties 
in  any  case,  or  under  any  pretense  whatever. 

8.  The  referee  had  no  means  of  knowing  whether  any 
prior  incumbrance  existed,  or  if  any,  its  amount,  or  to  whom 
payable,  and  if  the  incumbrance  (if  any  e:dsted),  was  to  be 
paid  out  of  the  proceeds  of  the  sale,  it  was  a  matter  of  the 
least  importance  to  aU  parties  interested  in  the  surplus,  and 
it  would  be  impossible  to  ascertain  the  amount  of  ihe  surplus 
in  any  authentic  form,  except  through  the  referee  and  by  his 
report  And  his  report  could  not  be  confirmed  until  all  the 
proper  receipts  were  annexed.  (Rule  72  of  Supreme  Court ; 
Beekman  v.  GtbbSj  8  Paige,  611.) 

9.  And  this  was  a  case,  where  it  was  indispensable  to  the 
right  of  the  owner  of  the  equity  of  redemption  that  the  whole 
enrpluB  arising  Bhould  be  paid  into  conxt,  subject  to  its  for- 
ther  order,  after  hearing  all  the  parties  concerned.  Upon 
such  a  hearing,  the  just  rights  of  all  could  be  protected  in 
the  disposition  of  the  surplus.  As  it  now  is,  the  purchasers 
assume  to  decide  their  own  case  in  their  own  favor,  without 
allowing  the  adverse  claimants  to  be  heard. 

n.  It  is  obvious,  also,  that  the  referee  was  designedly  ^im 
posed  upon  by  the  plaintiff  or  his  attorney,  or  both,  and  by 
this  imposition  induced  to  make  the  announcement  that  he 
would  pay  the  prior  mortgage  out  of  the  proceeds  of  the  sale, 
and  give  a  clear  title  to  the  property.    There  was  apprently 
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a  combination  between  the  plaintiff  and  Warner  and  Moore 
to  purchase  the  property  at  a  moderate  figure,  and  they  8no- 
ceeded,  for  at  the  day  of  sale  it  was  worth  $30,000. 

1.  Although  the  actual  bid  was  made  by  Warner,  both  the 
plaintiff  and  Moore  were  interested,  the  plaintiff  to  the  extent 
of  three-fourths  and  Moore  one-eighth,  the  arrangements  hav- 
ing obviously  been  all  made  previous  to  the  sale,  and  the 
transaction  consummated  as  soon  as  the  sale  was  over. 

2.  The  plaintiff  and  his  attorney  knew  that  the  judgment 
did  not  provide  for  the  payment  of  any  prior  mortgage  out 
of  the  proceeds  of  the  sale,  and  when  the  sale  first  opened  the 
property  was  offered  subject  to  it.  The  plaintiff  then  had 
the  referee  called  into  an  adjoining  room,  under  pretense  that 
the  terms  of  sale  were  not  understood.  And  then  the  plaint- 
iff's attorney  told  him  (obviously  in  the  presence  of  the 
plaintiff),  that  the  judgment  provided  for  the  payment  of 
the  prior  mortgage  out  of  the  proceeds  of  the  sale,  and  the 
announcement  was  thereupon  made  to  the  persons  attending 
the  sale.  This  statement  was  known  to  be  false  by  the  at- 
torney and  the  plaintiff,  and  the  fact  that  it  was  made  is  not 
controverted  either  by  the  plaintiff  or  the  attorney,  although 
both  made  affidavits  in  opposition  to  the  motion. 

3.  Immediately  after  the  sale  the  arrangements  were  all 
consummated.  The  referee  conveyed  the  property  to  Warner. 
The  plaintiff  gave  a  receipt  for  the  amount  of  his  mortgage 
debt — the  attorney  for  his  costs;  $871.78  of  surplus  was 
paid  to  the  referee,  and  they  declined  to  pay  the  balance, 
$2,526.63. 

4.  It  will  be  observed  that  the  terms  of  sale  were  cash. 
The  plaintiff  and  his  associates  having  made  the  arrangement 
before  indicated,  would  require  but  a  small  amount  of  money 
to  make  the  purchase,  while  a  bidder  not  in  the  combination 
must  instantly  pay  the  whole  amount  of  his  bid.  If  the 
property  had  been  sold  according  to  the  judgment,  subject 
to  the  prior  mortgage,  so  much  less  money  would  be  required 
to  be  paid  down ;  but,  by  the  plan  finally  adopted,  the  large 
amount  to  be  raised  on  the  instant  would  naturally  deter  out- 
side bidders,  and  no  doubt  but  that  it  was  so  intended. 
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m.  The  Clifton  Air  Cure  being  the  owner  of  the  equity 
of  redemption,  and  entitled  to  the  surplus,  or,  at  least,  inter- 
ested therein,  was  the  proper  party  to  make  this  motion. 
(Idmngston  v.  Mddtum,  19  N.  Y.  440;  45  Barb.  69.) 

1.  Its  rights  are  injuriously  affected  by  the  action  of  the 
purchasers  in  withholding  the  portion  of  purchase-money 
referred  to,  which  is  claimed  by  tiie  Clifton  Air  Cure  as  sur- 
plus money,  and  which  claim  they  desire  to  maintain  before 
the  court,  upon  the  usual  reference  as  to  surplus  money. 

2.  So  long  as  this  money  is  retained  by  the  purchaser  there 
can  be  no  reference  as  to  the  surplus,  under  the  practice  of 
the  court. 

3.  All  of  the  amount  of  the  bid  beyond  the  sum  necessary 
to  pay  the  plaintiff's  debt,  interest  and  costs,  was  sv/rplua 
mcney^  and  the  defendant  had  the  right  to  assume  that, 
according  to  the  direction  of  the  judgment,  that  sum  would 
be  paid  into  court.  There  was  nothing  at  the  sale  to  lead 
any  one  to  suspect  that  it  was  to  be  retained  by  the  purchasers. 

IV.  It  was  not  competent  for  the  purchasers  to  impeach 
or  attempt  to  vary  or  modify  the  legal  effect  of  the  report 
of  the  referee  by  affidavits.  They  cannot  in  such  way  inject 
iQto  it  an  agreement  by  the  referee,  which  the  judgment  did 
not  authorize,  and  for  this  reason  decline  to  pay  their  bid. 
K  they  can  succeed  in  the  present  case,  then  it  follows,  of 
necessity,  that  a  referee  or  other  officer  of  the  court  in  making 
a  sale,  may  disregard  the  directions  of  the  judgment,  make 
outside  contracts  with  purchasers,  to  allow  them  to  retain 
the  purchase-money,  and  leave  parties  interested  in  a  surplus 
without  adequate  means  to  protect  or  enforce  their  rights. 

E,  O.  La/pham^  for  the  respondents. 

L  The  materiality  of  the  question  whether  there  was  one 
or  more  bids  is  not  very  obvious.  Warner,  the  bidder,  was 
at  liberty  to  withdraw  the  bid  at  any  time  before  the  execu- 
tion of  the  agreement,  and  the  terms  of  that  agreement 
control  all  that  preceded  it.  But,  if  material,  the  papers 
show  clearly  there  was  a  bid  of  $16,600,  subject  to  the  mort- 
gage, and  of  $20,000  for  a  clear  title  to  the  premises. 
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II.  This  is  not  a  motion  to  open  or  avoid  the  sale  for  irr^- 
nlarity.  The  motion  assumes  the  sale  was  in  aooordanoe 
with  the  decree.  The  papers  show  it  was  for  the  interest  of 
the  appellant.  Subject  to  the  prior  mortgage,  the  referee 
was  only  offered  $16,500.  After  he  announced  he  would 
pay  that  and  give  a  clear  title,  he  received  a  bid  of  $20,000, 
or  for  $17,437.37,  after  paying  the  prior  mortgage,  thus 
saving  nearly  a  thousand  dollars  to  the  appellant  by  the 
change  in  the  mode  of  sale. 

in.  The  motion  to  have  the  purchasei^  complete  their 
sale  must  fail,  for  the  reason  that  they  have  already  done  bo* 
They  have  assumed  to  pay  the  prior  mortgage  and  interesti 
for  which  the  appellant  was  not  liable,  and  have  paid  the 
balance  to  the  referee.  There  is  no  dispute  about  this.  The 
object  of  the  motion  is  to  compel  the  respondents  to  pay 
$2,563.63  and  interest,  more  than  they  agreed  to  pay,  or  else 
the  proceeding  is  a  useless  one.  If  the  money  is  to  be  paid 
to  the  referee,  and  by  him  to  the  treasurer,  merely  to  have 
it  repaid  to  the  holder  of  the  prior  mortgage,  the  ceremony 
is  a  useless  one,  and  incurs  needless  expense.  The  respond- 
ents have  agreed  to  make  the  payment  without  fees  or  com- 
missions. The  referee  and  treasurer  would  be  entitled  thereto. 
If  brought  into  court,  the  money  kept  back  would  not  be 
sufficient  to  pay  the  prior  mortgage  and  interest.  The  referee 
promised  to  pay  it  out  of  the  proceeds  of  the  sale.  By  allow- 
ing the  purchasers  to  do  the  same,  hi^  agreement  with  them 
is  fulfilled,  and  no  injustice  is  done  to  the  appellant.  The 
appellant,  therefore,  has  no  ground  upon  which  to  stand, 
demanding  relief,  except  by  the  preposterous  daim,  which  is 
really  made,  that  the  purdiasers  shall  pay  the  $20,000  bid, 
for  its  benefit,  and  pay  the  prior  mortgage  beside;  thus 
making  the  bid  $22,462.63,  instead  of  $20,000.  This  con- 
densing $22,562.63  into  $20,000,  for  the  purpose  of  legal  or 
equitable  relief,  eclipses  all  the  modem  operations  of  science 
in  compressing  our  common  air  for  the  purposes  of  the  rem- 
edies proposed  to  be  administered  by  such  institutions  as  the 
appellant. 

lY.  The  case  in  36  N.  Y.  677,  which  was  relied  on  as  8U8> 
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taining  the  present  motion,  has  no  application  here.  In  that 
case  there  was  no  dispute  about  the  balance  of  the  pnrchase- 
monej,  and  the  motion  was  opposed  on  the  ground  that  the 
purchaser  had  given  his  note  with  a  surety  to  the  sheriff,  who 
made  the  sale  for  the  balance  unpaid.  Here  it  is  shown  there 
is  no  surplus,  unless  the  purchasers  are  to  pay  the  $20,000 
bid,  and  take  the  premises  subject  to  the  prior  mortgage. 
They  have  never  agreed  to  do  this.  Upon  the  undisputed 
facts,  they  were  to  have  that  mortgage  paid  out  of  the  pur- 
chase-money, and  that  has  been  done.  The  court  is  now 
asked  to  make  a  new  contract,  and  to  compel  its  performance 
by  process  of  attachment.  The  only  remedy  was  to  reopen 
the  sale  as  irregular,  or  on  the  ground  of  mistake,  but  that 
remedy  is  not  sought. 

V.  There  is  nothing  in  the  objection  made  below,  as  re- 
cited in  the  order  of  the  Special  Term,  that  the  respondents 
cannot  read  opposing  affidavits.  The  motion  is  founded  upon 
affidavits,  and  a  like  mode  of  opposing  it  is  the  only  one 
open  to  the  respondents.  Such  was  the  case  in  86  N.  Y. 
before  cited.  We  ask  for  an  affirmance  of  the  order  of  the 
General  Term,  with  costs. 

Hunt,  Oh.  J.    It  is  quite  possible  that  the  referee  erred 
in  undert^iking,  upon  the  sale,  to  provide  for  the  payment  of 
the  prior  mortgage.    The  decree  simply  directed  him  to  sell 
the  premises,  and  to  distribute  the  proceeds  in  the  manner 
therein  pointed  out.    To  have  confined  himself  to  the  duty 
thnB  indicated,  would  have  been  a  performance  of  which  no 
one  could  have  complained.    The  plaintiff's  attorney  having 
the  carriage  of  the  decree,  desired  the  referee  to  announce 
that  he  would  pay  off  the  prior  mortgage,  and  that  the 
purcshaser  should  receive  a  clear  title.    Without  much  reflec- 
tion, and  without  an  opportunity  to  examine  the  decree,  the 
referee  made  such  announcement,  and  made  the  sale  on  t|iose 
fennfi.    The  appellants  here,  being  a  portion  of  the  original 
defendants,  say  that  this  was  unauthorized  by  the  decree, 
that   it  produced  an  injurioos  effect  upon  the  price  to  be 
obtained,  and  ask  that  the  purchaser  be  compelled  to  pay 
Vol.  IV.       23 
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the  amount  of  the  prior  incumbrance.  Assuming  the  law  to 
be  as  claimed  by  the  appellants,  the  relief  asked  for  is  a 
non  seguikMr.  If  the  sale  was  irregular  or  unauthorized, 
it  by  no  means  follows  that  the  purchasers  should  be 
compelled  to  pay  $2,500  more  than  they  bid  for  the 
premises.  On  the  contrary,  the  plain  remedy  would  be  to 
vacate  the  sale,  and  again  to  offer  the  premises  forsale.  This 
the  appellants  do  not  ask,  and  apparently  do  not  desire. 
While  they  insist  that  the  sale  was  irregular,  they  also  insist 
upon  its  confirmation.  While  they  say  that  the  referee  had 
no  right  to  sell  upon  the  promise  of  giving  a  dear  title,  they 
still  insist  that  the  purchasers  shall  be  held  to  their  purchase, 
and  shall  pay  $2,500  more  than  they  undertook  to  pay,  when 
they  bid  on  the  property.  This  claim  is  in  violation  of 
every  soimd  principle.  The  purchasers  never  made  the  con- 
tract which  the  appellants  seek  to  impose  upon  them.  They 
have  performed  fully  the  bargain  they  did  make.  The 
appellants  have  received,  and  yet  enjoy  the  benefit  of  it,  and 
nothing  further  can  be  required  of  the  purchasers. 

I  can  see  no  advantage  in  requiring  the  purchasers  to 
bring  this  $2,500  into  court  for  the  purpose  of  distribution. 
There  is  no  suggestion  that  the  holder  of  the  mortgage 
desires  this  to  be  done,  or  even  that  his  mortgage  is  in  such 
a  condition  that  he  can  be  compelled  to  receive  the  amount 
of  it.  He  is  not  even  a  party  to  the  action.  Whether  it  is 
done,  or  the  mortgage  shall  continue  as  a  security,  and  shall 
be  a  lien  on  the  premises  sold,  is  of  no  possible  importance  to  ^ 
the  appellants.  It  covers  the  whole  premises,  is  the  first,  and 
so  far  as  appears,  the  only  lien,  and  all  the  appellant's  rights 
in  the  premises  are  finally  and  forever  foreclosed. 

The  order  of  the  General  Term  should  be  affirmed,  with, 
costs. 

I 

Qliske,  J.  This  may  be  deemed  an  application  seeking 
the  equitable  interposition  of  the  court.  The  application  is, 
that  the  purchasers  should  be  compelled  to  complete  their 
purchase.  The  answer  is,  that  they  have  already  done  so. 
The  referee  expressly  told  them,  at  the  time  of  the  sale,  th&t 
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at  the  Bnggestioxi  of  the  plaintiff's  attorney  in  the  foredoBure 
snit,  he  woold  pay  off  the  prior  mortgage,  and  give  a  clear 
title.  The  premises  were  then  sold  nnder  that  annonnce- 
ment,  for  $20,000,  and  thereupon  sudi  an  arrangement  was 
made  that  the  referee  execnted  and  delivered  a  deed,  and  the 
purchasers  paid  him  $20,000,  less  $2,562.63,  which  was  the 
amoant  of  the  prior  mortgage  on  the  day  of  sale,  and  which, 
nnlesB  since  paid  by  the  pnrchasers,  is  stHl  an  incumbrance  on 
the  premises.  The  effect  of  granting  this  application  would  be 
to  oompd  the  purchasers  to  pay  $2,562.63  more  than  they 
contracted  to  pay.  This  would  be  inequitable;  and  the 
General  Term  were  right  in  refusing  to  lend  its  aid  to  an 
effort  to  deprive  these  purchasers  of  money  which  they  never 
undertook  to  pay. 

The  order  should  be  affirmed,  with  costs.  . 

So  affirmed. 
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WnxiAH  Babolat  Smith,  Bespondent,  v.  Thb  Nsw  Yobk 
CsNTBAL  Bailboad  Oomfany,  Appellants. 

GOlllTBACT    FOB    8ALB    A2n>    DBUVEBT;   FBOOF    OONCEBlCmO.      PABOZi. 

Statutb  OF  FBAxnw.   Acceptance.   Chabgb  to  jubt.   Ebbob. 

Wlieie  an  agreement  lies  wholly  in  parol,  some  of  the  tezms  of  which  aie 
contained  in  a  written  contract,  naed  hj  way  of  reference  only,  and  not 
as  containing  any  operatiLve  words  of  obligation,  but  as  rendering  the 
Terbal  agreement  definite  in  details,  proof  of  the  ezecntion  of  soch 
instrument  is  not  necessary, — it  is  sofildent  to  identify  the  paper. 

A  contract  for  the  sale  and  delivery  of  a  quantity  of  wood,  though  the  same 
be  at  the  time  in  standing  trees,  is  not  a  contract  for  work  and  labor,  so 
as  to  take  the  transacticm  out  of  the  statute  of  frauds. 

Where,  in  an  action  for  the  sale  and  delivery  of  merchandise,  the  easMitial 
question  relates  to  the  acceptance  by  the  defendant  of  the  property  in 
question,  and  the  testimony  of  the  plaintiff,  if  undisputed,  would  not 
establish  the  &ct  of  acceptance  by  the  defendant,  as  a  legal  condaalon.  It 
is  error  for  the  court  to  diarge,  that,  if  the  Jury  credit  the  testimony  of 
the  plaintiff  and  his  witnesses,  their  verdict  must  be  in  his  favor.  The 
Jury  should  be  directed  to  find,  qpedfically,  whether,  from  all  the  tesd- 
mony  in  the  case,  there  was  an  acceptance  on  part  of  the  defendant. 

Appeal  from  a  jndgment  for  the  plaintiff  on  rerdict 
affirmed  in  the  Supreme  Oourt  in  General  Term  for  the 
seventh  district. 

The  action  was  brought  to  recover  for  wood  alleged  to  hare 
been  sold  and  delivered  to  the  defendants.    One  portion 
thereof  alleged  to  have  been  bargained  for  on  or  about  the 
let  of  August,  ISST,  and  delivered  by  the  plaintiff  at  Farm- 
ington  station,  in  the  county  of  Ontario,  between  the  said  1st 
of  August  and  the  1st  of  June,  1858.     Another  portion 
thereof  alleged  to  have  been  sold  and  delivered  by  the  plaintiff 
and  one  Brown,  at  Paddleford's  station,  in  the  said  county, 
on  or  about  the  1st  day  of  January,  1858 ;  each  at  the  agreed 
price  of  $3  per  cord  for  wood  of  the  first  quality  (or  hard 
wood),  and  $2.25  per  cord  for  the  second  quality  (or  soft  wood). 
,The  answer  denied  the  allegations  of  the  complaint,  and 
alleged,  that  for  all  wood  ever  purchased  by  the  defendants 
from  the  plaintiff,  or  from  the  plaintiff  and  Brown,  the  de- 
fendants have  fully  paid. 

The  case  was  tried  before  the  Hon.  Hbnby  Welles,  late 
justice  of  the  Supreme  Oourt 
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On  the  trial,  the  testimony  on  the  part  of  the  plaintiff  in 
respect  to  wood  delivered  at  Farmington,  was,  that  in  Octo- 
ber, 1857,  one  Andrew  A.  Yonng,  acting  on  behalf  of  the 
defendants  and  in  their  employment,  was  at  Farmington,  and 
in  pnrsaanoe  of  an  appointment  made  by  him  with  the 
plamtiff,  by  a  letter  stating  the  price  of  wood  to  be  the  same 
as  the  provions  year,  ^^  $3  for  first  and  $2.25  for  second  qual- 
ity, and  no  basswoo^  on  any  acconnt,"  went  with  him  and 
looked  at  the  wood  standing  upon  a  wood  lot  in  the  vicinity 
of  the  station,  with  a  view  to  a  purchase  of  the  wood,  and 
after  some  conversation  in  which  the  plaintiff  told  him  that 
he  ''would  not  chop  off  his  wood  unless  he  could  sell  his  bass- 
wood."    Young  said,  "  there  is  but  very  little  basswood^  and 
I  win  take  your  wood ;  let's  go  to  the  house  and  draw  up  a  con- 
tract."   The  plaintiff,  stating  that  he  was  about  to  go  to  the 
West  where  he  had  received  an  offer  of  a  situation,  replied, 
that  ^  he  didn't  want  to  confine  himself  to  a  written  contract 
to  deliver  this  wood,  in  case  he  accepted  the  offer  west ;  if  he 
didn't  accept  the  offer  he  should  return  within  two  weeks  after 
he  should  leave;"  that  Young  told  him  that,  if  he  did  not 
Btay  at  the  West  and  should  return,  he  ''might  draw  it  on  the 
old  contract;  for  he  didn't  wish  to  be  commg  out  here  to 
draw  up  contracts  every  few  days*" 

That  the  plaintiff,  having  concluded*  not  to  accept  the 
offered  situation,  set  men  to  chopping  about  the  10th  of  Ko- 
Yember,  and  about  the  Ist  of  February,  1858,  conunenced 
drawing  wood  to  the  Farmington  station,  and  while  deliver- 
bg,  saw  Young  and  asked  Young's  consent  to  deliver  wood 
on  his  own  (plaintiff's)  land,  which  was  in  the  vicinity  of  the 
Btation;  that  Young  consented,  and  asked  him  to  permit 
o&en  to  deliver  wood  on  his  ground,  and  to  that  the  plaintiff' 
consented.     The  plaintiff  deposited  the  wood  on  his  own 
hind,  and,  according  to  one  statement  by  the  plaintiff,  about 
the  25th   of  February  he  saw  Young  there,  and  Young 
promised  to  measure  his  wood  the  next  month ;  that,  accord- 
ing to  another  statement  by  the  plaintiff,  about  the  22d  of 
February  he  was  urging  Young  to  have  his  wood  measured 
because  of  an  execution  against  him,  and  Young  then  stated 
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that  he  conld  not  measure  it  because  the  plaintiff  had  no 
written  contract,  but  that  he  (Young)  was  going  to  Albany 
and  would  induce  the  general  wood  agent  to  allow  him  to 
measure  the  wood  for  the  plaintifEl  Plaintiff  continued  to 
draw  wood,  and  in  the  latter  part  of  March  he  again  saw 
Young  at  Farmington,  and  he  again  declined  measuring 
plaintiff's  wood,  and  asked  him  to  wait  Plaintiff  consented 
«nd  continued  to  deliver.  After  another  month  he  again 
saw  Young  at  Farmington,  and  urged  that  he  wanted  money 
to  pay  his  choppers  and  drawers.  Young  stated  that  he 
could  not  measure  his  wood  this  month ;  but,  to  assist  him, 
advised  that  the  plaintiff  have  his  wood  measured  under  a 
•contract  in  writing,  which  one  AUen  P.  Devoll  had  with  the 
defendants  for  the  delivery  of  wood. 

Before  this,  however,  the  execution  against  the  plaintiff 
had  been  levied  upon  the  wood,  and  the  plaintifl^  acting  on 
Young's  suggestion,  arranged  with  Devoll  to  permit  all  the 
wood  of  the  first  quality  which  had  been  drawn,  viz.,  125 
<;ords,  to  be  measured  as  part  of  the  wood  he  (Devoll)  was  to 
dciliver  on  his  contract.  This  was  done,  and  the  sheriff 
received  the  money  therefor ;  but  it  was  paid  for  as  a  payment 
on  Devoll's  contract,  and  he  gave  a  receipt  therefor;  and  the 
wood  so  measured  was  used  by  the  defendants. 

At  the  time  of  the  last  named  conversation  with  Young, 
in  April,  the  plamtiff  told  Young  that  he  had  about  200 
cords  more  to  draw.  Young  said  he  was  sorry  plaintiff  had 
so  much  and  wished  he  would  not  draw  it  on ;  that  they  were 
overflowed  with  wood.  The  plaiutiff  told  him  he  had  it 
chopped,  and  was  going  to  draw  it  on.  In  May  or  June,  he 
again  a^ed  Young  to  measure  it,  and  Young  told  him  he 
could  not  measure  it  because  the  plaintiff  had  no  written 
contract.  This  was  after  all  of  the  wood  had  been  delivered, 
i.  6^  had  been  deposited  upon  the  plaintiff's  land  near  the 
station. 

It  further  appe^kred,  that  Young,  at  about  the  same  time, 
made  other  verbal  contracts  for  the  purchase  of  wood  for 
the  defendants,  which  wood,  or  some  of  it,  was  received  and 
paid  for  by  the  defendants. 
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The  plaintifi^  having,  by  himself  and  another,  identified  a 
contract  dated  the  let  of  December,  1866,  as  the  ^^  old  con- 
tract,''  referred  to  in  the  plaintiff's  convOTsation  with  Young, 
offered  it  in  eyidenoe.  The  defendants  objected  that  it  could 
not  be  read  until  the  execution  thereof  was  proyed  by  the 
subscribing  witness,  which  objection  was  overruled,  and  the 
defendants  excepted. 

That  agreement  purported  to  be  made  by  the  plaintiff  and 
John  T.  Brown  with  the  defendants,  and  to  bind  the  plaintiff 
and  Brown  to  deliver  at  Paddleford  station,  on  or  about  the 
Ist  of  August,  1867,  400  to  600  cords  first  quality  wood, 
and  60  to  76  cords  second  quality  wood,  split,  piled  in  a 
manner  specified,  and  with  such  space  between  the  piles  as 
shaU  be  approved  by  the  wood  agent  or  his  assistants,  and  in 
all  respects  subject  to  the  direction  of  the  general  wood 
agent  of  the  company  and  his  assistants  at  all  times.  The 
price  agreed  to  be  paid  was  $8  per  cord  of  first  quality,  and 
$2.26  per  cord  of  second  quality,  '^  according  to  the  measure- 
ment of  the  agent  of  the  company,''  and  the  agreement  then 
continued :  '^  Payments  will  be  made  on  or  about  the  twen- 
tieth day  of  each  month  for  all  wood  delivered  and  piled  as 
required  by  this  contract  before  the  dose  of  the  previous 
month,  and  which  shall  have  been  approved  and  accepted  by 
the  general  wood  agent  And  it  is  farther  agreed,  that  the 
measurement  made  by  the  agent  of  said  company,  appointed 
for  the  measurement  of  wood,  shall  be  final." 

This  agreement  purports  to  be  signed, 

*'  D.  Hamilton,  Oeneral  Wood  Agent. 

"Witness,  M.  H.  St.  Johh." 

It  appeared  also,  that  when  the  sheriff  levied  upon  the 
wood  he  also  levied,  or  proposed  to  levy,  on  all  the  wood  which 
had  been  cut;  although  he  did  not  go  into  the  woods  he 
could  see  the  wood  as  it  was  "near  by;"  he  did  not  touch 
the  wood  except  to  walk  over  it,  and  did  not  measure  nor 
move  any  of  it.  He  had  two  executions  against  the  plaintiff, 
and  after  receiving  the  amount  allowed  to  Devoll  for  the  126 
cords,  which  was  delivered  by  the  latter  under  his  contract, 
the  sheriff,  on  the  8d  of  October,  1868,  sold  at  sheriff's  sale  all 
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the  refit  of  the  wood  then  at  Farmington  station,  and  it  was 
purchased  by  Joseph  T.  Smith,  a  brother  of  the  plainti£ 
On  the  10th  of  B'ovember,  1858,  an  execution  was  received 
by  the  sheriff,  against  the  plaintiff  and  the  said  Joseph  T. 
Smith  and  others,  which  the  sheriff  levied  upon  the  same 
wood  at  Farmington  station,  and  sold  it  at  sheriff's  sale  to 
Gain  £.  Smith,  who  bid  it  off  for  Jared  Smith,  his  father. 
The  testimony  of  Jared  Smith  and  Joseph  T.  Smith  both 
tended  to  show,  that  in  purchasing  at  these  sheriff's  sales 
they  acted  for  the  benefit  of  the  plaintiff,  or  to  assist  him. 
Joseph  T.  testified,  that  after  his  purchase  he  gave  authority 
to  the  plaintiff  ^^  to  go  on  and  dispose  of  it  for  me^  the  same 
as  if  there  had  been  no  sale  on  execution;"  and  that  since 
the  second  sale  the  wood  remained  at  the  station,  ^^  and  it 
was  understood  with  the  plaintiff  in  the  execution,  that  he 
(Joseph)  was  to  dispose  of  it  as  he  pleased."  And  Jared  tes- 
tified, in  substance,  that  he  bought  it  at  the  second  sale  for  the 
benefit  of  the  plaintiff,  and  that  he  afterward  proposed  to 
sell  it  to  one  of  the  railroad  men,  who  reported  himself  to 
him  as  wood  agent. 

In  regard  to  the  wood,  alleged  in  the  complaint  to  have 
been  sold  to  the  defendants  and  delivered  at  Paddleford  sta* 
tion,  the  plaintiff  testified,  that  he  and  Brown  delivered  at 
Paddleford  under  the  written  contract,  in  the  winter  of  1866, 
1857  and  1858,  and  that  there  is  in  the  neighborhood  of  150 
cords  that  have  not  been  measured  or  paid  for ;  that  he  does 
not  recollect  having  any  conversation  with  Young  about  that. 
Wheeler,  who  removed  the  wood  remainiug  at  Paddleford  in 
April,  1859,  states  the  quantity  at  104  18-100  cords.  One 
Brady,  who  was  in  the  employment  of  the  company,  being 
examined  by  the  plaintiff,  testified  that  he  had  orders  fi*oni 
one  Shaw  (who  appeared  by  the  evidence  to  have  also  bought 
wood  for  the  defendants),  to  have  all  the  wood  that  was 
drawn  at  that  place  put  dose  to  the  track  so  as  to  be  got  at; 
but  he  also  testified,  that  he  had  no  authority  firom  Shaw  or 
any  one  to  accept  wood,  and  that  he  did  nothing  except 
direct  the  man  who  drew  the  wood  where  to  pile  it 

Brown,  the  party  with  plaintiff  in  this  written  contract, 
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examined  by  the  plaintiff,  testified  that,  prior  to  August, 
1857,  '^  we  had  not  drawn  enough  to  fill  onr  contract,  and  in 
the  Ml  of  1857,  we  drew  the  remainder — it  was  received 
and  paid  far!^ 

That  he  had  a  conversation  with  Young :  ^^  He  stated  to  me 
that  he  didn't  want  to  bother  with  making  small  contracts 
fi>r  wood;  he  wanted  aU  the  wood  he  could  get  which  would 
pass  examination."  On  cross-examination :  ^^  Plaintiff  and  I 
had  but  one  written  contract  with  defendants."  »  »  « We 
had  verbal  contracts  with  Young  to  take  and  pay  for  all  we 
would  deliver;  Young  said  so  to  me;  this  conversation  was 
in  the  forepart  of  1857 ;  he  wanted  we  should  draw  all  we 
eould;  we  did  not  bind  ourselves  to  draw  any  more  than  this 
written  contract  called  for." 

On  re-direct  examination:  '^In  1856  Young  and  I  had  a 
conversation  separate  fiom  Smith ;  he  wanted  me  to  make  a 
contract  for  5,000  cords,  and  I  told  him  I  would  if  Barclay 
would,  but  he  declined.  I  told  Young  that  we  couldn't  bind 
ourselves  to  bring  any  more  wood  than  we  were  confident  we 
could  get  out;  then,  he  said^  we'U  make  a  contract  for  SOO 
or  400  cords.  We  told  him  we  had  more  than  that  to  get 
out;  he  said,  bring  it  on,  he  would  take  and  pay  for  all  we 
would  get  out.  I  told  him  we  could  not  bind  ourselves 
to  bring  on  any  more  than  we  could  get  out,  although  we 
thought  we  could  get  out  more  than  the  contract  calls  for. 
We  told  him  we  had  more  wood ;  he  said,  we  want  it,  bring 
it  on.  He  agreed  to  pay  for  all  we  should  deliver,  more  or 
less.  The  lot  was  one  we  purchased  for  the  wood  on  it. 
Young  said  he  knew  the  woods ;  we  told  him  if  we  could 
eat  the  wood  on  the  lots  we  would  deliver  it ;  he  agreed  to 
take  it  all  if  we  would  deliver  it.  The  wood  drawn  to  Pad- 
dleford,  in  1858,  was  that  in  which  I  assigned  my  interest  to 
the  plaintiff;  this  wood,  now  at  Paddleford,  was  from  that  lot." 

Be-crosB :  ^^  That  conversation  with  Young  was  at  the  time 
that  corUraet  woe  made^  either  in  the  fall  of  1856,  or  winter 
of  1857." 

On  the  part  of  the  defendants,  Andrew  T.  Young,  and 
others  were  examined,  and  their  testimony  tended  to  show. 
Vol*  IV.        24 
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that  no  contract  was  in  fSsMst  made  with  the  plaintiff  for  wood, 
at  Farmington,  and  that  the  negotiation  begun  in  October, 
1857,  contemplated  the  making  of  a  snbBequent  written 
agreement,  which  the  plaintiff  declined  to  enter  into,  and 
that,  although  the  plaintiff  drew  wood  afterward,  he  was 
forbidden  to  pile  it  on  the  defendants'  grounds,  and  therefore 
placed  it  on  his  own  land ;  and  that  the  company  neither 
measured  nor  accepted  it.  Some  evidence  was  giyen  and 
other  evidence  was  offered  tending  to  show,  that  the  defend- 
ants were  fully  supplied  with  wood  from  other  parties,  and 
that  large  quantities  of  wood  were  at  that  time  drawn  by 
owners  to  the  line  of  the  road  and  there  piled,  when  no  con- 
tract existed ;  probably  with  a  view  to  a  sale  to  the  defend- 
ants when  they  desired  to  purchase. 

It  is  unnecessary  to  give  the  testimony  on  the  part  of  the 
defendants  in  detail,  as  the  jury  found  for  the  plaintiff  under 
a  charge  from  the  court  which  instructed  them  that,  ^^  K  the 
jury  should  believe  the  yersion"  (of  the  transaction)  ^^as 
given  by  Young,  the  plaintiff  could  not  recover ;  but  that, 
if  they  believed  the  account  of  the  transaction  as  testified  to 
by  plaintiff  and  his  witnesses,  he  was  entitled  to  their  verdict." 
And  again,  ^^  If  you  believe  the  testimony  of  the  plaintiff 
and  his  witnesses,  I  recommend  you  to  give  him  a  verdict  for 
all  the  wood  delivered  and  not  paid  for." 

Upon  this  the  jury  found  for  the  plaintiff,  for  the  wood 
both  at  Farmington  and  Paddleford,  claimed  for  in  the 
plaintiff's  complaint. 

Numerous  exceptions  were  taken  by  the  defendants  to  the 
charge,  and  to  the  refosal  to  charge  as  requested,  which  were 
deemed  sufficient  to  raise  the  questions  considered  by  the 
'court  on  this  appeaL 

Cox  (6  Avery y  for  the  appellants. 

L  The  statute  of  frauds  and  perjuries  should  have  pro- 
tected defendants  fix)m  this  action. 

1.  The  plaintiff  himself,  unsupported,  testifies  to  mere  talk 
of  Young,  and  Young  denies  it,  and  shows  it  to  be  quite 
different. 
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2.  There  was  no  nnequiyocal  act  either  of  deliyery  or  of 
aeoeptance.  This  is  essential  to  a  passing  of  the  title  of  the 
wood ;  inasmuch  as  tliis  is  an  action  for  wood  sold  and  de- 
livered ;  not  an  action  for  refusing  to  take  wood  bargained  for. 

a.  As  for  the  wood  at  Paddleford,  it  had  been  drawn  by 
Smith  and  Brown,  after  their  contract  with  the  company  had 
been  filled  and  discharged. 

This  wood  remained ;  and  in  March,  1859,  Brown  assigns 
to  Smith  his  (B.'s)  interest  in  the  wood. 

i.  This  written  contract  obviously  contemplates  inspectioUi 
measurement,  approval  and  acceptance,  before  the  wood  be- 
comes the  property  of  the  company. 

Suppose  it  had  been  burned  up  by  accident,  it  would  have 
been  the  loss  of  Smith  and  Brown.  (McOonihe  v.  £!rie  B.  It. 
Go.,  29  N.  T.  497 ;  Andrem  v.  DwarU,  1  Kern.  86.) 

Because  these  rights  had  not  been  waived,  the  title  of  the 
wood  was  not  passed. 

Defendants,  if  in  these  circumstances  forced  to  purchase, 
had  still  the  right  to  inspect  the  wood ;  to  compare  it  with 
the  terms  of  the  contract ;  to  object  to  rough  or  rotten 
wood,  short  wood,  basswood,  hemlock,  etc.,  and  to  refuse 
to  take,  unless  the  objectionable  wood  was  thrown  out,  or 
to  refuse  to  take  it  all  and  abide  an  action  for  damages. 

c.  This  contract  was  executory ;  it  transferred  no  title  to 
a  stick  of  wood. 

Nor  was  title  transferred  by  the  drawing  and  piling.  Sup- 
pose they  had  drawn  three  times  the  quantity  called  for  by 
the  contract  Which  sticks  would  have  been  theirs,  and 
which  ourst 

But  this  written  contract  is  professedly  the  basis  of  the 
action.  Plaintiff  swears  that  he  relied  upon  Young's  verbal 
adoption  of  its  terms,  and  drew  the  wood  in  question  on  the 
strength  of  such  verbal  adoption. 

The  complaint  also  proceeds  upon  this  old  contract  as  to 
terms  of  payment.    Again  : 

d.  This  Paddleford  contract  had  been  filled  and  exhausted 
in  1857 ;  it  had  no  longer  any  force ;  what  wood  remained 
there  belonged  to  Smith  and  Brown.    Brown  sold  out  his 
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interest  in  the  wood,  March,  1859,  to  plaintiff.    Now,  when 
did  the  title  of  that  wood  ever  vest  in  the  defendant! 
Ab  to  the  Farmington  wood :  « 

e.  Plaintiff  Bwears,  that  ^^  Ytywng  told  him  he  might  drcM 
it  in  on  the  eld  conf/ract^^  referring  to  the  contract  of  Smith 
and  Brown.  He  swears,  ^^  that  he  relied  on  thatj  and  drew 
in  the  wood  on  that.^ 

f.  Taking  it  as  plaintiff  swears,  then  we  have  an  execntoiy, 
verbal  contract  adopting  all  the  terms  of  the  old  written 
contract. 

But  we  have  seen  {ante)  that  by  that  contract  the  wood 
was  to  be  inspected,  passed  npon,  measured,  accepted,  etc.  by 
the  general  wood  agent  before  the  title  changed. 

g.  The  case  is  fall  of  badges  indicating  that  the  wood  had 
never  been  accepted  by  the  company. 

Begs  Yonng  to  measure  it. 

Transfers  125  cords  to  Devoll,  in  April,  which  Devoll  sells 
to  us  on  his  contract.    Young  helps  him  in  this  to  favor  him. 

He  frequently  asks  them  to  measure  it.  Tells  Young  that 
he  has  200  more  cords  to  draw.  Young  wished  him  not  to 
draw  it  on.    He  would  draw  it  on. 

Plaintiff  sends  his  brother  to  see  to  the  measurement  of 
his  wood. 

Defendants  offer  to  buy  it.    Offer  not  accepted. 

Offers  to  get  the  levy  removed  if  the  company  will  pur- 
chase it. 

The  purchaser  from  the  sheriff  offers  to  sell  it  to  the  com- 
pany, authorizes  the  plaintiff  to  dispose  of  it,  etc. 

So,  after  the  second  sale  on  execution,  offers  to  sell  as  agent 
for  the  plaintiff. 

Jared  Smith  (the  father)  offers  to  sell  it  to  the  company ; 
they  refuse  to  buy.    Again,  in  the  winter  of  1859-60. 

IX.  The  Farmington  wood  in  question  was  properly  seized 
by  the  sheriff  on  execution  against  plaintiff. 

{Mem.)  That  which  was  drawn  out  of  the  woods  at  the 
time  of  the  levy,  is  not  in  question ;  for  we  purchased  that 
of  Devoll,  and  took  it  away,  at  plaintiff's  request,  as  has  been 
shown. 
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a.  For  the  wood  in  question  was  all  lying  in  the  woods 
jnst  as  it  was  chopped;  none  of  it  was  drawn.  The  sheriff 
was  bound  to  levy  on  it  Who  has  the  hardihood  to  say  that 
the  title  of  that  wood  had  passed  to  the  company? 

h.  And  it  was  the  dnty  of  the  sheriff  to  sell  it  to  the  highest 
bidder.  Suppose  that  wood  had  greatly  risen  in  value,  would 
it  have  been  ours! 

e.  Suppose  that  he  had  taken  it  away  while  under  the 
sheriff's  levy,  and  had  paid  Smith  for  it,  would  not  the  sheriff 
have  had  an  action  against  us  for  conversion?  Would  not 
such  taking  have  been  tortious? 

ni.  The  charge  of  the  court  was  erroneous,  and  calculated 
to  mislead  the  jury. 

As  to  the  facts: 

1.  For  there  is  no  proof  that  Young  ^^  did  any  acts "  of 
acceptance  of  the  wood  in  question.  The  judge  coolly  author- 
izes the  jury  to  impute  the  acts  of  plaintiff  to  Young. 

2.  The  fSust  that  we  bought  of  Devoll  all  that  was  drawn 
out  adjacent  to  the  track,  at  the  time  of  the  levy,  is 
ignored. 

3.  It  suggests  that  the  levy  was  "  got  out  of  the  way"  — 
which  was  not  the  case. 

4.  It  assumes  that  this  is  an  action  for  ^^  refusing  to  take 
the  wood  (conceding,  what  indeed  is  sufficiently  conspicuous, 
that  the  company  did  not  take  it.) 

5.  It  declines  to  distinguish  between  the  wood  of  Smith 
and  Brown  at  Paddleford  (as  to  which  there  is  no  show  at 
aU  of  transfer  of  title  to  defendants)  and  the  Farmington 
wood. 

As  to  the  law : 

1.  It  disregards  the  statute  of  frauds,  and  dispenses  with 
the  necessity  of  an  "  tmeiitiivocal  act  of  acceptance.'^  {SMnd- 
ler  V.  Hcyuston,  1  Oomst.  260,  compared  with  Eyma/n  v.  CooJCj 
1  Howard's  Ot.  of  App.  Oases,  44Y  —  the  Horn-tips  case ; 
Archer  v.  Zek,  5  HUl,  200.) 

A  constructive  acceptance  is  not  sufficient.  (3  Bam  & 
Aid.  680;  6  id.  855;  My  v.  Ormshy,  12  Barb.  572 ;  Brahin 
v.  Hyde,  82  N.  Y.  619.) 
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It  suggests  that  "  doing  nothdng^^  and  "  saying  nothing'^ 
may  be  regarded  as  an  act  of  acceptance. 

2.  It  disregards  defendants'  rights  of  inspection,  and 
objection  to  the  quality  and  quantity  of  the  wood,  which 
were  obviously  retained  by  defendants  and  had  never  been 
waived.  {Orofoot  v.  £eimeUy  2  Comst.  260.) 

8.  It  holds  that  the  measurement  (obviously  contemplated 
by  the  parties),  was  all  that  remained  to  be  done,  and  was  in 
these  circumstances  no  more  a  part  of  the  acceptance,  than 
the  mere  arithmetical  calculation  after  the  quantity  had  been 
ascertained. 

(NomeroiiB  references  omitted.) 

This  is  no  case  of  goods  to  be  hereafter  manufactured. 
(9  Bam.  &  Cress.  561,  566;  4  Maule  &  Sel.  262,  4;  Daums 
^^jfJ^  I   V.  lUm,  23  Wend.  272 ;  mxer  v.  JEfowBy  21  Pick   206 ; 
Smith  V.  Surman^  9  Barn.  &  Cres.  661.) 

4.  The  charge  assumes  that  the  levy  was  made  upon 
plaintilBT's  wood,  and  then  instructs  the  jury  that  ^^  if  the 
levy  was  got  out  of  Jhe  way  " — ^the  defendants  would  be 
bound  to  take  it — the  only  question  before  the  jury  being, 
whether  the  defendants  had  in  fact  taken  it. 

5.  It  instructs  the  jury  that  the  defendants  were  ^^  bound 
to  take  wood"  presented  on  a  void  contract. 

6.  It  implies  that  the  verbal  contract  made  between 
Young  and  Smith,  had  the  effect  of  a  covenant  running  with 
the  wood,  and  holds  that  we  were  bound  to  take  it  from  the 
purchaser  even  after  the  second  levy ;  the  only  question  being 
whether  we  had  in  fact  accepted  it.  {Story  v.  Brefmam^^  15 
N.  Y.  524.) 

lY.  The  court  should  have  dismissed  the  complaint  or 
ordered  a  verdict  for  defendants  when  the  proo&  closed  for 
reasons  stated. 

.  Each  of  these  reasons  will  appear  upon  examination  to  be 
sound. 

Y.  The  court  erred  in  each  of  the  various  reftisals  to  charge 
as  requested  by  defendants'  counsel. 

YI.  The  admission  of  the  written  contract  was  erroneous. 

The  objection  was  taken  several  times. 
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a.  Because  plaintiff's  case  claims  to  recover  nnd^r  it  by  a 
verbal  adoption  of  its  terms. 

He  said,  "  drmo  m  on  your  old  contract.^^  I  relied  upon 
that  and  drew  in  the  wood  upon  that. 

The  courts  hold  steadfastly  to  the  rule  that  the  subscribing 
witness  must  be  called.  {EaUenbedker  v.  Fleming^  6  HiU, 
803,  and  cases  cited.) 

Nor  can  it  be  proved  by  a  party  to  it,  in  such  case.  {Jones 
V.  Underwood^  2S  Barb.  481.) 

In  conclusion :  A  more  shameful  disregard  of  the  rights 
of  a  party  under  the  forms  of  law,  than  is  here  exhibited, 
we  have  never  heard  of.  The  case  bristles  with  sound  ex- 
ceptions. Here  is  a  successful  attempt,  so  far,  engineered 
through  the  courts,  to  foist  upon  us,  and  force  us  to  pay  for 
$1,200  worth  of  wood  which  we  have  never  had ;  and  which, 
while  lying  in  the  woods,  wh^re  it  was  chopped,  was  sold  at 
sheriff's  sale  and  paid  the  plaintiff's  judgment  debt  once, 
and  as  to  which,  the  only  unequivocal  act  of  acceptance 
established,  or  claimed,  was,  as  stated  in  the  charge,  that 
,  Young  ^^  mid  noikvng "  while  plaintiff  was  drawing  it  out 
(all  under  sheriff's  levy),  and  piling  it  on  his  own  land. 

We  have  never  bought  this  wood,  and  we  ask  for  a  rever- 
sal of  this  judgment  upon  the  merits,  so  as  to  dispose  of  the 
case. 

uEl  G.  Lofpham^  for  the  respondent. 

[The  fint  five  points  of  respondent's  counsel  iplate  to  exceptionB  taken  on 
tbe  trial  to  evidence,  which,  being  waived  b^  appeUant,  are  not  pertinent 
to  the  case  on  this  appeaL  Besides,  the  excc^ons  being  only  referred  to 
by  the  folios  of  the  case,  these  points  of  counsel  wonld  not  serve,  if  intro- 
duced, to  elucidate  the  case.  They  are,  consequently,  omitted.  The 
argument  is,  therefore,  taken  up  at  the  dzth  point.  Bepqbteb.] 

The  sixteenth  and  thirty-second  exceptions  are  to  the 
refusal  of  the  learned  justice  to  nonsuit  the  plaintiff,  and, 
like  certain  exceptions  to  the  charge,  they  present  the  ques- 
tion whether  enough  had  been  done  in  this  case  to  answer 
the  requirements  of  the  statute  of  frauds ;  whether  the  con- 
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tract  is  within  the  proyisionB  of  that  statute ;  and  also  as  to 
the  effect  of  the  levy  and  sale  by  the  sheriff.  The  maia 
question  is  the  one  arising  under  the  statute  of  frauds.  I 
propose  to  examine  it. 

1.  As  a  contract  to  manufacture  the  timber  growing  on 
the  plaintiff's  land,  into  wood,  and  to  deliver  it  at  the 
stations  aforesaid.  Viewed  in  this  light  the  statute  has  no 
application.  The  agreement  was  to  cut  the  timber  off  of 
specified  lots,  and  furnish  the  wood  from  those  to  the  com- 
pany, and  not  for  a  sale  of  wood  generally.  (8  Selden,  349 ; 
Crookshcmk  v.  Burrq^^  18  Johns.  58 ;  Baiea  amd  others  y. 
Conkling,  10  Wend.  800 ;  SeuxUl  v.  FUch  et  al.^  8  Cow.  215 ; 
Parker^  Agent  Ins.  Go.^  v.  Sohenokj  28  Barb.  88 ;  Orovea  v. 
Buck,  8  Maule  and  Selw.  178.) 

The  defendant  claims  the  contract  as  void  as  being  a  sale 
of  standing  timber.  This  is  answered  by  the  reasoning  in 
Fierpanfa  Exfra.  v.  Barnard  (2  Seld.  279). 

If  the  point  shall  be  made  that  Smith  did  not  in  terms 
agree  to  cut  off  the  wood,  and  that  the  agreement  lacks  the 
element  of  mutuality,  the  case  in  8  Seld.,  849,  affords  the 
answer. 

2.  The  delivery  was  complete.  Nothing  remained  to  be 
done  by  the  plaintiff.  Whenever  the  company  were  ready 
to  pay,  the  measurement  and  estimate  were  made  by  it,  not 
between  it  and  the  plaintiff  Nothing  remained  to  be  done 
by  the  plaintiff.  (10  Wend,  above  cited ;  Oh/phant  v.  Bakery 

5  Denio,  379 ;  Shendler  v.  Houston^  1  Comst.  251,  and  cases 
there  cited ;  Kirnberly  v.  Patching  19  N.  T.  880 ;  Waldron 
V.  Bomainy  22  id.  368 ;  People  v.  JSaineej  14  Wend.  646; 

6  id.  397.) 

In  the  case  in  1  Comstock  above  cited,  which  defendant 
quoted  as  his  authority  at  the  circuit,  it  is  held  that  "  mere 
wards  are  not  enough."  There  must  be  some  act.  What  is 
meant  by  this  is  well  explained  by  the  Supreme  Oourt. 
{Brabin  v.  EydSj  30  Barb.  260.) 

8.  The  estimate  and  payment  for  the  125  cords  was  an 
acceptance  of  part,  which  clearly  takes  the  case  out  of  the 
statute.    The  fact  that  it  was  included  in  Mr.  DevoU's  esti* 
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mate  does  not  affect  the  question.  That  was  merely  for 
oonrenience  ia  keeping  the  acconnts  of  the  company.  The 
estimate  and  payment  were  made  to  the  plaintiff;  so  if  the 
Paddleford  wood  was  in  part  taken  and  nsed  by  the  defend- 
ant ( Vincent  y.  Oermondj  11  Johns.  288 ;  MoKmght  y. 
Dufdqpy  1  Seld.  587;  AUen  y.  Aguirey  8  id.  648.) 

4.  The  first  exception  to  the  change  was  not  warranted 
thereby.  There  was  no  such  instruction.  The  second  ex- 
ception is  a  part  only  of  a  sentence  or  topic  of  the  charge, 
and  is  unfounded.  The  exception  represents  the  judge  as 
saying  the  plaintiff  shows  acts,  etc.,  of  Young.  The  charge 
merely  recites  the  plaintiff's  daim.  So  the  third  is  unwar- 
ranted by  the  change  as  given.  It  involves  a  very  different 
proposition  firom  the  charge  itself.  The  fourth,  fifth  and  sixth 
exceptions  are  embraced  under'  points  already  considered. 
The  seventh  is  not  warranted  by  the  charge.  Believing  the 
testimony  of  the  plaintiff  alone,  or  his  evidence,  and  that  of 
his  witnesses,  are  very  different  statements.  The  whole 
charge  not  being  in  the  case,  these  exceptions  are  harmless. 

5.  The  exceptions  taken  to  the  ruling  of  the  court  upon 
the  various  requests  to  charge,  are  equally  unavailable  to  the 
defendant. 

These  requests,  which  it  is  obvious  were  prepared  with 
especial  reference  to  technicalities,  and  mere  matters  of  form, 
and  were  hastily  read  to  be  passed  upon  at  the  conclusion  of 
the  charge,  should  not  be  viewed  with  favor.  Again,  they 
cannot  be  considered,  as  they  were  requests  to  modify  the 
charge  already  made,  and  were  so  treated,  and  the  whole 
charge  is  not  given.  {Mayor  qf  Nem  York  v.  Fifts  Insure 
an«5  6b.,9Bosw.424;l  Sold. 422;  Sid.  888;  8id.266;4id. 
87;  5  id.  87;  1  Kern.  61,  416;  2  id.  819;  88  N.  Y.  47,  52.) 

6.  The  above  authorities  dearly  dispose  of  the  first,  second, 
fourth,  fifth,  sixth,  eight,  thirteenth  and  sixteenth  requests. 
The  refusal  to  chaa^  the  seventh  request  was  proper.  But 
even  if  error,  the  error  was  cured  by  charging  afterward 
according  to  the  twelfth  request.  The  ninth  request  was 
properly  refused.  So  of  the  eleventh.  So  of  the  fourteenth, 
seventeenth  and  eighteenth.    These  reftasals  were  proper,  as 
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the  requeetB  may  have  been  mere  repetitioxiB  of  the  charge 
just  given.  Or  on  the  ground  the  requests  should  not  be 
charged  without  qualification.  (Bagley  v.  Smithy  10  IS.  Y. 
489,  499 ;  Oa/rpenier  y.  SMweU^  1  Eem.  79.)  Or  on  the 
ground  that  the  requests  granted  were  of  themselves  qualifi- 
cations of  the  proposals  refused,  as  they  dearly  were. 

WooDBtnrTi  J.  A  careful  examination  of  the  testimony  in 
this  case  is  rendered  necessary,  by  reason  of  the  manner  in 
which  it  was  submitted  to  tiie  jury.  The  late  learned  and 
highly  esteemed  justice  of  the  Supreme  Oourt,  before  whom 
the  cause  was  tried,  instead  of  confining  himself  to  a  state- 
ment of  the  legal  principles  which  govern  the  rights  of  the 
parties,  and  submitting  such  questions  of  &ot  to  the  jury  as 
were  necessary  to  the  application  of  these  principles,  or,  as 
the  parties  desired  to  have  submitted,  preferred  to  instruct 
the  jury,  in  a  more  summary  manner,  that,  if  they  believed 
the  testimony  of  the  plaintiff  and  his  mtnessee,  the  plaintiff 
was  entitled  to  recover,  and  in  substance,  that  he  was  entitled 
to  recover  for  the  wood  both  at  Farmington  and  Paddleford. 
This  enables  the  appellant  to  review  the  plaintiff's  evidence, 
in  ftTftTYiiniTig  the  question  whether  it  is  true,  as  matter  of  law, 
that,  if  the  plaintiff  and  his  witnesses  testified  truly,  the 
plaintiff's  light  to  such  a  recovery  is  clear. 

There  was  very  decided  confiict  between  the  testimony  on 
behalf  of  the  plaintiff,  and  the  testimony  on  the  part  of  the 
defendants.  It  therefore  follows,  that,  if  no  eiror  was  com- 
mitted on  the  trial  in  the  i^sceptanoe  or  rejection  of  evidence, 
nor  in  the  instructiotis  of  the  court  to  the  jury,  the  judgment 
must  be  affirmed.  For,  although  diligent  examination  of 
the  evidence,  which  was  rendered  necessary  by  the  manner 
the  case  was  submitted  to  the  jury,  has  made  me  greatiy 
doubt  whether  the  defendants  ever  purchased  the  wood  in 
question,  or  ever  received  or  accepted  delivery  thereof  or  of 
any  part  of  it,  it  is  not  within  our  jurisdiction  to  reverse  the 
judgment  on  tiie  ground,  tiiat  the  jury  erred  in  their  estimate 
of  the  preponderance  of  the  evidence. 

On  the  argument  of  this  appeal  the  counsel  for  the  appel- 
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lants  say :  ^^Many  exceptions  were  taken  to  the  admission  of 
irrelevant  eyidence,  which,  although  supposed  by  the  defend- 
ants to  be  well  taken,  and  as  such  are  relied  upon,  will  not 
be  specially  further  noticed  here,  a$  dtfendania  deriretoAa/ve 
this  eaae  disposed  qf  onthe  merite.^^ 

We  regard  this  as  a  waiver  of  all  those  exceptions. 

One  objection,  however,  the  counsel  has  treated  as  not 
included  in  the  class  referred  to,  but  to  relate  to  the  compe- 
teucy  of  evidence,  going  to  the  merits  of  the  controversy,  viz., 
to  the  question,  whether  any,  and,  if  any,  what,  contract  was 
made  between  the  parties }  That  exception  we  are,  therefore, 
called  upon  to  consider ;  and  it  raises  the  question,  was  it 
competent  to  read  what  is  called  throughout  the  case  the 
^  old  contract,"  in  evidence,  without  proving  the  execution 
thereof  by  a  subscribing  witness! 

That  depends,  in  my  judgment,  singly  and  solely  on  the 
question,  whether  any  of  the  wood  for  which  this  action  was 
brought,  and  for  which  recovery  was  had,  was  embraced 
within  that  contract  and  delivered  under  it  as  a  subsisting 
contract,  out  of  which  the  obligation  of  the  defendants  to 
make  payment  arose. 

Whether  the  plaintiff  so  claimed  on  the  trial  is  not  very 
dear. 

The  contract  was  dated  December  1,  1856,  and  related' 
solely  to  wood  to  be  delivered  by  plaintiff  and  John  T.  Brown,, 
at  Paddleford.  It  bound  them  to  deliver,  on  or  before  the 
Ist  day  of  August,  1857,  four  hundred  to  six  hundred  cords 
of  good,  sound,  first  quality  wood,  *  *  and  fifty  to  seventy- 
five  cords  of  second  quality  wood,   *    *  split,  piled,  etc. 

The  plaintiff,  examined  in  support  of  his  own  claim,  testi- 
fied :  ^^  Brown  and  I  delivered  at  Paddleford  imder  the  torUten 
ixmtract^  in  the  winter  of  1856, 1867,  and  1858.  There  is  in 
the  neighborhood  of  150  cords  that  has  not  been  measured 
or  paid  for.  This  is  the  last  contract  made  with  the  company. 
Host  of  that  wood  lies  on  the  ground  of  the  company;  some 
of  it  is  in  the  highway.  I  was  at  home  every  time  that  pre* 
vious  measurements  were  made  under  that  contract'' 

The  assignment  firom  Brown  to  the  plaintiff  also  oonformfr 


196  Smith  t;.  Nbw  Yobk  Oentbai.  R  R.  Co.        [Sept^ 

Opinion  of  the  Cooii,  per  Woodbuw,  J. 

to  this  statement,  though  it  describes  a  less  quantity.  Thns : 
Brown  assigns  ^^  all  my  right,  title  and  interest  to  about  fifty 
cords  of  wood,  be  the  same  more  or  less,  which  is  now  corded 
or  piled  up  at  Faddleford's  wood  station,  *  *  being  the 
same  wood  cut  on  the  premises,  bought  of  Huldah  Goodell 
by  said  W«  Barclay  Smith,  and  drawn  and  ddwered  at  sadd 
station,  vmder  a  contract  made  letween  W.  Barclay  Smith 
and  John  T.  Brown,  with  said  railroad  company." 

Although  the  wood  was  not  drawn  until  after  the  first  day 
of  August,  1857,  the  time  of  deliyery  mentioned  in  the  con- 
tract, nevertheless,  if  the  plaintiff  claimed  to  recover  there- 
for on  the  ground,  that  it  was  drawn,  delivered  and  accepted 
under  that  contract,  as  the  testimony  of  the  plaintiff  and  the 
assignment  of  Brown  both  state,  then  it  is  clear  that  the  con- 
tract was  the  operative  instrument  by  which  to  determine  the 
rights  of  the  parties.  In  this  view  the  contract  was  not  a 
matter  collateral  to  the  cause  of  action,  but  must  be  directly 
proved  in  order  to  a  recovery,  and  as  much  so  as  if  the  claim 
Qiad  been  to  recover  for  wood  delivered  under  it  before  August 
1st,  1857;  and  it  follows,  that,  in  this  view,  it  was  not  com- 
petent to  read  the  contract  in  evidence,  as  the  operative  con- 
tract upon  which  the  plaintiff  sought  to  recover,  unless,  nor 
until,  its  execution  was  proved  by  the  subscribing  witness,  or 
the  failure  to  produce  the  witness  was  properly  excused. 

On  the  other  hand,  the  plaintiff's  witness  and  co-contractor, 
Brown,  gives  a  different  account  of  the  matter.  He  says, 
that,  prior  to  August,  1857,  they  had  not  drawn  enough  to 
fill  their  contract,  and  that,  in  the  fall  of  1857,  they  drew  the 
remainder;  Hisi  it  was  leoeiyei  and  paid  for. 

The  theory  upon  which  the  contrftct  was  received  in  evi- 
dence was,  that  the  wood  at  Paddleford,  claimed  for  in  this 
action,  was  wood  drawn  there  in  1858,  after  the  written  con- 
tract had  been  completely  performed,  and  was  in  excess  of  the 
quantity  called  for  by  that  contract. 

What,  then,  was  the  contract  or  agreement  on  the  part  of 
defendants  for  this  excess !  The  testimony  of  the  plaintiff 
<excludeB  the  idea  that  the  wood  was  in  excess  when  he  rep- 
resents it  as  delivered  under  the  written  contract;  but  his 
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witnesB,  Brown,  representB,  that  when  the  written  contract 
was  made,  Yotmg,  the  defendants'  agent,  wished  him  to  make 
the  contract  for  5,000  cords,  and  that,  when  plaintiff  and 
firown  declined  doing  so  (stating  that  they  wonld  not  bind 
themselves  to  bring  more  than  they  conld  get  ont,  bnt  that 
he,  Brown,  thought  they  could  get  out  more  than  was  called 
for  by  the  contract),  Young  told  them  to  ^^  bring  it  on  and 
he  would  take  and  pay  for  eSl  they  could  get  on  "  {guery^  out }  ]• 
"He  agreed  to  pay  for  all  we  should  deliver,  more  or  less." 
"  The  lot  was  one  we  purchased  with  the  wood  on  it,  and 
Young  said  he  knew  the  woods.  We  told  him  if  we  cut  the 
wood  on  the  lots  we  would  deliver  it.  Agreed  {^uery^  he 
agreed  ?]  to  take  it  all  if  we  would  deliver  it.  *  *  This 
wood  now  at  Faddleford  was  from  that  lot.  That  conversa- 
tion with  Young  was  at  the  time  that  contract  was  made^ 
either  in  the  fall  of  1866,  or  winter  of  1857." 

This  is  the  evidence  relied  upon  as  showing  that  the 
defendant  purchased  the  wood  at  Faddleford,  for  which  the 
plaintiff  claimed  to  recover  in  this  action,  and  it  is,  mani- 
festly, upon  the  theory,  that  this  wood  was  delivered  in  excess 
of  the  quantity  mentioned  in  the  written  contract,  and  was 
delivered  upon  the  idea,  that  this  conversation  with  Young 
warranted  the  plaintiff  and  Brown  in  delivering  all  that  could 
be  cut  from  that  wood  lot,  and  bound  the  defendant  to  receive 
and  pay  therefor;  that  the  plaintiff  was  deemed  at  liberty  to 
put  the  written  contract  in  evidence,  to  ascertain  the  price 
and  other  terms  of  the  parol  agreement. 

If  the  reception  of  the  contract  in  evidence,  without  calling 
the  subscribing  witness,  depended  solely  upon  this  testimony 
and  its  relation  to  the  Faddleford  wood,  I  should  greatly 
doubt  the  correctness  of  the  ruling. 

It  permits  the  inquiry  whether,  when  it  is  shown  that  the 
parties  negotiated  and  entered  into  a  written  contract  for  the 
purchase  and  sale  of  from  400  to  600  cords  of  wood,  one  of 
them  can  be  permitted  to  prove,  that  at  the  same  time  the 
parties  verbally  agreed  that  the  quantity  of  wood  might  be 
increased  by  the  seller  to  a  larger  number  of  cords,  and  that 
the  excess  should  be  paid  for  upon  the  terms  and  at  the  price 
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named  in  the  writing,  and  to  establish  this  state  of  facts, 
give  the  writing  in  eridence  without  proving  its  execution. 

The  objection,  that  all  verbal  negotiations  and  stipulations 
are  merged  in  the  writing,  forbids  any  snch  pfoof.  But  as 
this  objection  does  not  appear  to  have  been  specifically  taken 
on  the  trial,  the  question  recurs,  was  it  competent  to  give  the 
contract  in  evidence  on  the  other  grounds  urged ! 

If,  then,  it  be  assumed  that  such  a  verbal  contract  could 
be  made  concurrently  with  the  execution  of  another  agree- 
ment in  writing,  and  it  is  necessary,  in  order  to  ascertain  the 
price  and  terms  of  the  verbal  agreement,  to  produce  the 
writing,  is  it  necessary  to  prove  the  execution  of  the  writing, 
or  wiU  it  be  sufficient  to  identify  it  as  the  writing  to  which 
the  verbal  agreement  refers ! 

This  presents  the  same  question  as  was  raised  by  the  proof 
as  to  the  Farmington  wood  The  plaintiff  alleged,  that  in 
October,  1857,  nearly  one  year  after  the  execution  of  the 
agreement.  Young  agreed  to  buy  the  Farmington  wood  from 
him,  upon  the  terms  of  the  ^^  old  contract,"  t.  ^.,  the  contract 
made  by  plaintiff  and  Brown, 

Here,  I  think  it  clear,  that  the  case  presented  an  agreement 
lying  wholly  in  parol,  some  of  the  terms  of  which  were  con- 
tained in  a  writing  used  by  way  of  reference,  not  as  contain- 
ing any  operative  words  of  obligation,  but  as  rendering  the 
verbal  agreement  definite  in  details. 

In  this  aspect,  it  is  wholly  immaterial  whether  it  is  signed 
or  not.  It  is  referred  to,  not  as  the  obligation  of  the  parties, 
but  as  a  memorandum,  showing  what  obligations  the  parties 
verbally  assume. 

For  illustration:  Parties  agree  verbally  upon  a  sale  of 
wheat,  and  that  the  price  and  place  of  delivery  shall  be  the 
same  as  are  specified  in  the  memorandum  book  of  the  super- 
intendent of  a  certain  milL  Now,  it  is  of  no  consequence 
how  informal  that  memorandum  may  be,  nor  whether  signed 
by  any  one.  When  that  memorandum  is  produced  it  serves, 
not  to  show  an  obligation,  but  to  fix  the  terms  of  an  obliga- 
tion resting  wholly  in  parol,  which  is  thereby  definite  and 
certain. 
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This  is  trae  of  any  paper  which,  by  reference,  10  made  part 
of  a  verbal  contract;  all  that  is  necessary  is  to  identify  it  as 
the  paper  referred  to,  and  when  identified  it  serves  the  pur- 
pose of  the  reference,  whether  signed  or  not  signed,  whether 
formal  or  informal. 

There  was,  therefore,  npon  the  theory  on  which  the  case 
was  tried,  no  error  in  permitting  the  written  contract'  to  be 
read  for  the  purpose  of  fixing  the  terms  and  details  of  the 
alleged  parol  agreement  ^ 

The  principal  question  arising  on  the  merits  relates  to 
the  validity  of  the  parol  contracts,  and  the  effect  of  what  was 
done  by  the  agent  of  the  defendants. 
.  It  is  quite  dear,  that  the  alleged  contract  for  the  purchase 
of  the  wood  was  within  the  statute  of  frauds.    The  daim ! 
of  the  plaintiff  to  treat  it  as  an  agreement  for  work  and  labor - 
in  manufiMSturing  firewood  out  of  standing  trees,  cannot  pre-  \ 
vaiL    It  would  be  indecorous  to  say  that  distinctions  on  that  1 
subject  have  in  some  instances  been  made,  which  seem  rather  / 
designed  to  evade  the  provisions  of  the  statute  than  to  guard  /  « 
against  the  evils  which  the  statute  was  designed  to  prevent. ; 
There  would  seem  no  very  sensible  reason  for  holding,  in 
reference  to  two  verbal  contracts  with  wagon  makers  for  the 
purchase  and  delivery  of  twenty  wagons  on  a  fhture  day. 
named,  that  one  is  void  because  the  one  wagon  maker  has! 
the  wagons  on  hand,  and  the  other  is  valid  because  the  other  \ 
wagon  maker  must  manufacture  them  in  order  to  their  deliv- 
ery at  the  time  appointed.    Without,  however,  disregarding 
the  cases  which  hold  that,  where  the  substance  of  the  con- 
tract is  work  and  labor  to  be  done  in  converting  materials 
into  a  new  and  totally  different  artide,  it  is  not  within  the 
statute;  we  may  say  that  there  is  no  just  notion  of  manufac- 
ture involved  in  an  agreement  to  deliver  a  specified  number 
of  cords  of  firewood.    No  change  in  the  thing  sold  and  to 
to  be  delivered  is  contemplated.    The  circumstance  that  it 
stands  in  the  woods  at  the  time,  involves  nothing  more  than 
a  necessity  to  cut  it,  that  it  may  be  delivered.    In  this  respect 
it  is  not  different  from  a  purchase  and  agreement  to  deliver 
wood  of  a  prescribed  length,  split  into  pieces  of  convenient 
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size,  the  partiea  knowing  and*  intending  that  delivery  shall 
be  had  of  wood  alrea4y  cut,  but  of  a  greater  length  and  not 
split  at  alL 

It  does  not  differ  from  a  sale  of  wheat  not  yet  threshed, 
held  to  be  within  the  statute.  {D(non8  v.  EaUy  23  Wend.  270.) 
In  the  case  of  OarbtM  y.  Watson  (5  Bam.  &  Aid.  613), 
where  a  sale  of  flour  by  a  miller  was  held  within  the  statute, 
although  not  yet  ground  when  the  bargain  was  made,  the 
4/Ourt  of  King's  Bench  regard  the  substance  of  the  transac- 
tion, viz.,  a  scde  of  goods,  and  not  the  mere  incident  that 
some  labor  would  be  necessary  to  enable  the  seller  to  deliver ; 
and  r^ard  the  case  of  Towns  v.  OAome  (1  Strang,  506), 
where  the  agreement  was  for  the  sale  of  a  diariot  not  yet 
manufactured,  as  an  extreme  case,  which  ought  not  to  be 
carried  any  further.  And  in  Smith  v.  SwrvMvn  (9  Bam.  & 
Ores.  561),  where  the  agreement  was  for  the  sale  of  timber, 
the  trees  from  which  it  was  to  be  cut  then  standing  on  the 
vendor's  land,  the  Court  of  King's  Bench  held,  1st,  that  it 
was  not  a  sale  of  growing  trees,  so  as  to  be  a  sale  of  land,  or 
an  interest  in  or  concerning  the  same,  but,  2d,  that  it  was  a 
sale  of  goods  within  the  statute.  Bailst,  J.,  says :  ^'  The 
vendor,  so  long  as  he  was  fitting  it  and  preparing  it  for 
delivery,  was  doing  work  for  himself  and  not  for  the  defend- 
ant" LrrrLEDALB,  J.,  says :  ^^  Where  the  contracting  parties 
contemplate  a  sale  of  goods,  although  the  subject  matter  at 
the  time  of  making  the  contract  does  not  exist  in  goods,  but 
is  to  be  converted  into  that  state  by  the  seller  bestowing  work 
and  labor  on  his  own  raw  material,  that  is  a  case  within  the 
statute.  It  is  sufficient,  if,  at  the  time  of  the  completion  of 
the  contract,  the  subject-matter  be  goods,  wares  and  merchan- 
dise." I  cannot  assent  to  any  case  which  has  decided  that 
such  a  contract  is  not  within  the  statute. 

But  without  entering  further  into  the  discussion  of  the 
broad  proposition  stated  by  Justice  LnrLTCPALK,  or  the  differ- 
ing views  expressed  in  our  Supreme  Court  in  Downs  v.  Mo98^ 
I  think  that  here  is  no  just  pretense  for  calling  the  agre^ 
ment  one  for  work  and  labor  to  be  done  for  the  defendant, 
and  that  it  is  plainly  within  the  statute. 
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If,  then,  the  alleged  verbal  bai^ain  between  the  plaintiff 
and  Young,  the  defendants'  agent,  for  the  purchase  of  wood 
at  Farmington,  was  within  the  statute,  it  was  void,  and  the 
defendants  were  not  bound  thereby. 

If  liable  at  all,  it  is  because  the  plaintiff  deUvered,  and 
the  defendants  agceptedthe  wood.  The  case  was  sent  to  the 
jury  upon  that  view  of  the  law  governing  the  case.  ^ 

If  the  case  had  been  submitted  to  them  to  determine,  upon 
all  the  evidence,  whether  the  defendants  accepted  the  wood,  or 
any  part  of  it,  as  a  delivery  under  the  agreement,  and  the 
jury  had  found  affirmatively,  the  only  question  in  this  court 
would  be,  was  there  any  evidence  to  warrant  the  submission 
of  the  question  to  the  jury  ? 

But  die  question  submitted  was,  whether  the  jury  believed 
tiie  plaintiff  and  his  witnesses,  or  believed  the  agent  of  the 
defendants^  Young ;  and  they  were  told  that  if  they  believed 
the  former,  the  plaintiff  was  entitled  to  recover ;  that,  if  they 
believed  the  latter,  the  defendants  were  entitled  to  their 
verdict 

I  think  that  there  was  error  in  this,  which  may  have  opera- 
ted to  secure  to  the  plaintiff  a  verdict  to  which  he  was  not 
entitled;  for,  as  it  appears  clear  to  me, the  jury  may  have 
credited  the  plaintiff's  testimony,  and  it  yet  be  certain  that 
there  was  no  acceptance  of  this  wood  or  any  part  of  it. 

1.  In  the  first  place,  as  to  the  Farmington  wood :  Accord- 
ing to  the  plaintiff's  statement,  Young,  in  October,  1857, 
after  examining  the  trees  in  the  woods,  consented  to  take  the 
wood,  and  proposed  to  draw  up  a  contract  therefor;  the 
plaintiff  dedineA,  declaring  his  unwillingness  to  bind  him- 
self in  case  he  should  accept  a  situation  at  the  West.  Young 
told  him  that  if  he  did  not  stay  at  the  West  and  should  return, 
he  might  draw  it  on  the  old  contract.  This  was  neither 
assented  to  nor  refused  by  the  plaintiff.  And,  manifestly,  at 
this  time,  there  was  no  contract  whatever.  If  there  were  no 
statute  of  frauds,  here  was  not  even  a  verbal  contract  which 
bound  the  parties  to  any  thing.  Afterward,  without  any 
renewal  of  negotiations,  or  even  notice  to  the  defendants  of 
any  intent  to  accept  Young's  proposal,  the  plaintiff  began  to 
Vol.  IV.       26 
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cut  the  wood,  and  in  February  h^  began  to  draw  wood  to 
Farmington  station,  and,  geeing  Yonng,  asked  his  consent  to 
deliver  wood  on  his  own  (the  plaintiff's)  land,  and  Yonng 
consented.  As  no  wood  was  delivered  anywhere  else,  it  is  a 
jnst  inference  that  this  was  before  any  wood  was  actually 
drawn.  To  this  stage  nothing  had  transpired  which  confened 
title  on  the  defendants,  or  which  could  have  prevented  the 
plaintiff  making  any  disposition  of  the  wood  which  he  saw 
fit;  there  was  nothing  which  conld  be  constmed  to  be  an 
acceptance  of  the  wood.  All  that  Yonng  had  said  was  pros- 
pective. 

The  actual  deposit  of  wood  on  the  plaintiff's  land,  near  the 
station,  in  pursuance  of  the  consent  thus  given,  was  not,  per 
aey  an  acceptance,  and  yet  nothing  else  took  place  until  the 
plaintiff  was,  according  to  his  own  testimony,  distinctly 
informed  by  Young  that  he  could  not  measure  the  wood 
which  had  been  brought,  because  the  plaintiff  had  no  writ- 
ten contract;  this  was  about  the  22d  of  Februaiy.  It  may 
be  true  that,  had  the  wood  been  accepted,  the  fact  that  the 
old  contract,  which  is  claimed  to  have  been  made,  by  refer- 
ence, a  part  of  the  parol  agreement,  contemplated  a  measure- 
ment by  the  defendants  to  ascertain  the  sum  to  be  paid, 
would  not  prevent  a  recoveiy  by  the  plaintiff  when  the 
defendants  refused  to  measure ;  but  it  is  a  significant  fact 
that  this  contract  in  terms  contemplated  approval  and 
acceptance  by  the  general  wood  agent  It  was  thus  one  of 
the  very  terms  of  the  writing  which  the  plaintiff  relies  upon 
to  fix  the  details  of  the  parol  agreement,  that  there  should  be 
an  actual  acceptance  before  the  plaintiff  should  be  entitled 
to  payment  for  the  wood — ^a  refusal  to  accept  without  just 
cause,  might  make  the  defendants  liable  for  a  breach  of  con- 
tract,  but  without  such  actual  acceptance  the  wood  would 
not  be  theirs,  nor  would  they  be  liable  as  for  wood  delivered 
and  accepted.  So  the  statute,  where  the  agreement  is  by 
parol,  contemplates  some  act,  or  at  least  assent  of  the 
purchaser,  either  contemporaneous  with,  or  subsequent  to,  the 
act  of  the  vendor  which  constitutes  delivery  on  his  part, 
which  act  or  assent  indicates  acceptance  of  the  thing  sold. 
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Here  the  first  act  or  dedaration  of  the  defendants'  agent 
after  the  consent  that  the  wood  be  delivered  on  the  plaintiff's 
own  land,  was  snbstantiaU j  a  refdsal  to  accept  it. 

To  mj  mind,  it  is  qnite  apparent  from  the  testimony  of 
the  plaintiff  and  his  witnesses,  that  it  was  the  act  of  measur- 
ing the'  wood  to  which  he  and  those  of  his  witnesses  who 
delivered  wood,  all  looked  as  the  act  which  made  the  wood 
the  property  of  the  defendants,  and  entitled  them  to  pay- 
ment 

With  the  consequences  of  a  refusal  to  accept  where  there 
was  a  binding  contract,  we  have  nothing  to  do  in  this  case. 

There  is  no  pretense,  moreover,  that  the  general  wood 
agent,  the  very  person  who,  as  contemplated  by  the  written 
contract  referred  to,  was  to  accept,  ever  saw  the  wood,  or 
consented  to  receive  it. 

To  return  to  Young:  Having  distinctly  informed  the 
plaintiff  that  he  could  not  measure  the  wood  because  there 
was  no  written  contract,  he  also  informed  him  that  he  was 
going  to  Albany,  and  would  induce  the  general  wood  agent 
to  allow  him  to  measure  the  wood.  Whatever  inferences  the 
plaintiff  had  been  theretofore  warranted  in  drawing  from  the 
acts  of  Young,  touching  his  authority  to  bind  the  defendants 
by  purchasing  and  accepting  the  delivery  of  wood,  the 
plaintiff  was  now  distinctly  apprised,  that,  there  being  no 
written  agreement  binding  the  company^  because  he  had 
refused  to  enter  into  such  an  agreement,  he  (Young)  had  no 
authority  to  act  in  the  matter  without  the  authority  of  the 
general  wood  agent,  by  whom  under  the  written  contract, 
the  wood  was  to  be  accepted.  He  told  the  plaintiff  that  he 
could  not  measure  it,  but  was  going  to  Albany,  and  would 
induce  the  general  wood  agent  to  allow  him  to  do  so.  Unless 
acceptance  may  be  inferred  not  only  without  the  affirmative 
act  or  assent  of  a  party,  but  against  his  will,  here  was  no 
acceptance. 

Doubtless  the  plaintiff  believed  that  the  approval  and 
acceptance  of  the  general  wood  agent  would  be  obtained  by 
Young,  for  he  continued  to  draw  wood,  but  he  had  become 
apprised  that  his  wood  was  not  accepted  on  the  mere  act  of 
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drawing  and  depositing,  and  that  Young  could  not  meaBure 
it,  because  there  was  no  contract  binding  the  cbmpany  to 
receive  it.  All  that  took  place  afterward  is  in  harmon j  with 
this ;  Young  constantly  declined  to  measure  it,  but  encour- 
aged him  to  believe  that  he  would  do  so  at  a  future  time. 

The  levy  of  the  sheriff  upon  all  the  wood  which  had  been 
drawn  and  deposited  down  to  the  22d  of  March,  was, 
acquiesced  in  by  the  plaintiff,  a  fact  wholly  inconsistent  with 
the  idea  that  the  wood  had  then  been  accepted  by  the 
defendants.  The  expedient  which  was  devised  by  Young,  in 
kindness  to  the  plaintiff,  and  to  assist  him  in  his  embarrass- 
ment, viz.,  to  deliver  the  wood  to  DevoU,  who  had  a  written 
contract  with  the  defendants,  that  thereupon  Devoll  might 
deliver  the  wood  under  his  contract,  and  then  the  agents  of 
the  defendants  could  measure  it  and  pay  Devoll  therefor 
(whose  payment  in  turn  to  the  sheriff^  would  tend  to  relieve 
the  plaintiff); — all  this  is  quite  inconsistent  with  the  idea 
that  the  wood  had,  by  acceptance,  already  become  the  prop- 
erty of  the  defendants. 

All  this  the  jury  may  have  believed,  and  there  is  nothing 
in  the  other  testimony  given  by  the  plaintiff  and  his  wit- 
nesses, which  is  not  consistent  with  this.  How,  then,  could 
it  with  propriety,  be  sent  as  matter  of  instruction  to  the 
jury,  that  if  they  believed  the  plaintiff  and  his  witnesses,  the 
plaintiff  was  entitled  to  recover ! 

I  am  not  discussing  the  evidence  under  any  idea  that  we 
are  at  liberty  to  review  a  finding  of  fact  upon  the  evidence, 
but  only  for  the  purpose  of  seeing  whether  the  evidence  war- 
ranted the  instruction  given  by  the  court.  A  verdict  for 
the  plaintiff  was  not  the  necessary  legal  result  of  accrediting 
the  plaintiff  and  his  witnesses.  On  the  contrary,  the  jury, 
upon  the  foregoing  recited  testimony,  might  have  found  that 
the  defendants  never  accepted  the  wood,  and  their  verdict  in 
that  case  would  have  been  sustained,  and,  in  my  judgment, 
would  have  been  in  most  plain  conformity  to  the  testimony 
of  the  plaintiff  himself. 

Courts  should  always,  so  far  as  they  have  power,  prevent 
the  statute  of  frauds  from  being  made  itself  the  instrument 
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of  fraud;  here  the  plaintiff  was  in  no  Budi  peril.  He 
refiised  to  become  bound  bj  a  written  agreement,  and  he  was 
very  early  apprised  of  its  importance  by  the  notice  that  the 
agent,  Young,  could  not  measure  his  wood,  because  there  was 
no  such  contract 

K  the  testimony  given  on  behalf  of  the  defendants  be  con- 
sidered, there  can  be  no  pretense  of  fraud. 

2.  The  claim  of  the  plaintiff  to  recover  for  the  wood  at 
Paddleford,  stands  upon  much  more  slender  grounds,  and,  to 
my  mind,  the  testimony  in  regard  to  that  wood,  in  no  wise 
warranted  the  iostruction  to  the  jury  which  I  have  con- 
sidered. 

K  any  wood  was  delivered  at  Paddleford  by  the  plaintiff  and 
Brown,  which  was  not  embraced  in  the  written  contract,  — 
and  this  the  testimony  of  the  plaintiff  himself  makes  doubt- 
fed, — the  alleged  contract  therefor,  and  the  only  contract 
therefor,  appears  by  the  testimony  of  the  plaintiff^  witness, 
Brown,  to  have  been  made  cotemporaneously  with  the  mak- 
ing of  the  written  contract. 

It  is  liable  not  only  to  the  objection,  that  if  made,  it  was 
verbal  and  void  by  statute,  but  to  the  ftarther  objection,  that 
it  is  an  attempt  where  the  parties  had  in  writing  agreed  to  a 
purchase,  and  for  a  delivery  of  a  quantity  of  wood  named  in 
the  writing,  to  iosist  upon  a  cotemporaneous  parol  agree* 
ment  that  the  vendor  might  deliver  a  greater  quantity  than 
the  instrument  mentioned. 

Nevertheless,  if  a  greater  quantity  was  delivered  and 
accepted,  the  defendants  would  be  bound  to  pay  therefor; 
bat  the  plaintiffs  proof  shows  no  such  acceptance,  beyond 
the  mere  fact  that  it  was  drawn  to  and  piled  up  at  the 
station,  and  that  James  Brady,  who  was  in  charge  of  a  hand 
car  at  that  station,  told  the  teamster  where  to  pile  it ; — unless 
it  be  found  in  Brady's  testimony,  and  he  was  therefore 
ezamiued  by  the  plaintiff.  He  says  that  ^^  all  his  orders  from 
Mr.  Shaw  were  to  have  all  the  wood  that  was  drawn  at  that 
place  put  dose  to  the  track,  so  as  to  be  got  at,  uid  that  he 
told  Oilhooly  (the  teamster),  the  same  as  Shiiw  told  him" — 
that  he  ^'  was  not  authorized  by  Shaw  to  accept  any  wood 
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from  aaj  body/'  and  that  be  never  did  any  thing  with  plaint- 
ifiTs  wood  ezoept  what  be  told  Qilhooly  about  piling. 

Kow  it  must  be  conceded  that  where  the  defendantB  have 
legally  contracted  for  the  pnrcbaae  of  wood  to  be  delivered 
at  a  Btation,  and  to  be  piled  as  specified  in  the  writing,  it  is 
their  duty  to  have  some  one  at  the  station  at  the  time 
appointed  for  delivery,  to  direct  as  to  the  place  for  piling, 
and  if  they  have  no  such  agent  there,  the  vendor  would  be 
at  liberty  to  pile  it  without  such  orders,  in  any  place  reason- 
ably convenient  for,  the  purposes  of  the  defendants. 

But  to  say  that  where  there  is  no  binding  contract  of 
purchase,  the  general  instruction  of  Shaw  (conceding  his 
authority  to  accept  wood  not  legally  contracted  for,  which  is 
not  very  clearly  proved),  would  warrant  Brady  in  any  act 
binding  them  to  pay  for  wood  not  purdhased,  I  cannot 
agree. 

The  mere  piling  the  wood  by  the  plaintiff  and  Brown, 
however  it  may  have  constituted  delivery  on  their  part,  was 
not  j>^  96  acceptance  by  the  defendants,  and  Brady  is  one  of 
their  witnesses  referred  to  in  the  instruction  in  question.  He 
did  not  assume  to  buy  wood,  or  to  accept  wood  which  had 
not  been  purchased;  on  the  contrary,  he  says  he  had  no 
authority  to  accept  any  wood.  He  did  not  asstmie  to  direct 
as  to  the  place  of  piling  wood  which  had  not  been  purchased ; 
he  says  he  supposed  the  plaintiff  or  Gilhooly  had  a  con- 
tract. 

All  the  plaintiff's  subsequent  eiflforts  to  induce  the  agents 
of  the  defendants  to  measure  the  wood  drawn  there  in  ezcesa 
of  the  quantity  mentioned  in  the  written  contract,  failed,  and 
I  think  that  the  plaintiff's  testimony  on  this'subject,  so  £eu: 
from  establishing  acceptance,  proves  rejection. 

In  my  judgment,  the  testimony  of  the  plaintiff  and  hia 
witnesses,  in  respect  to  both  parcels  of  wood,  fails  to  show 
either  a  valid  contract  therefor,  or  an  acceptance  thereof  by 
the  defendants,  upon  any  contract,  express  or  implied,  and 
whatever  inferences  the  jury  might  have  drawn  on  the  sub- 
ject, I  think  it  was  error  to  instruct  them  that  if  they 
bdieved  those  witnesses,  the  plaintiff  was  entitled  to  recover ; 
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they  might  have  believed  theee  witneBaeB,  and  have  yet  come 
to  ^e  condnsion  that  there  was  no  such  acceptance. 
.  The  judgment  fihonld  be  reverBed,  and  a  new  trial  or- 
dered. 
All  concur  except  Olbbkb,  J.,  and  Bacon,  J.,  not  voting. 
Judgment  reversed.  * 
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TflAAo  Mebbtit,  Eespondent,  v.  John  A.  Millaed,  Appellant. 

ILLBGAL  OOHTRACT.     EzBCUTBD  AKD  BZBOUTOBT  OOnTBl-OTB. 

It  18  competent  for  a  party  to  waiye  the  defense  of  the  illegality  of  %  oon- 
tract  in  which  he  himBclf  participates,  and  to  affirm  the  aame  so  far  as 
the  parties  thereto  are  concerned.  (Pepper  ▼.  Eaight,  30  Barb.  429.) 

Where,  in  pursuance  of  an  illegal  contract  between  A  and  B,  A  pays  to  0 
moneys  for  the  use  of  B,  B  can  Tw«dntft.<n  an  action  against  C  for  the  reoo7<- 
ery  of  the  moneys  so  held  to  his  use,  and  the  defense  of  C,  founded  upon 
the  illegality  of  the  agreement  between  A  and  B,  is  not  available. 

Whenever  the  parties  have  executed  a  contract  for  illegal  purposes,  the 
court  will  refuse  to  lend  its  aid  to  enable  either  party  to  disturb  it. 

John  H,  Reynolds^  for  the  reepondent. 

This  is  an  appeal  bj  the  defendant  from  a  judgment  of 
the  Superior  Court  of  the  city  of  New  York  in  favor  of  the 
plaintiff. 

The  action  was  brought  to  recover  the  sum  of  $500  and 
interest  paid  by  one  Brewster,  to  the  defendant  for  the  use 
of  the  plaintiff 

The  answer  was,  first,  a  general  denial ;  second,  that  the 
claim  of  the  plaintiff  grew  out  of  an  illegal  agreement  between 
the  plaintiff  and  Jared  Brewster,  by  which  it  is  allied,  that, 
for  the  sum  of  $500,  the  plaintiff  agreed  not  to  bid  at  a  fore- 
closure sale  of  certain  property,  in  which  both  the  plaintifiT 
and  Brewster  were  interested  as  subsequent  incumbrancers; 
third,  a  pending  action  against  Brewster  for  the  same  cause; 
fourth,  a  set-off  for  $300,  for  costs  and  counsel  fees  alleged 
to  be  due  the  defendant  from  Brewster. 

The  plaintiff  demurred  to  the  second,  third  and  fourth  defen- 
ces set  up  in  the  answer,  and  the  demurrer  was  sustained  both 
at  the  Special  and  General  Terms  of  the  Superior  Court,  and 
no  appeal  has  been  taken  from  this  decision.  (See  report  of 
case,  5  Bosw.  645.)  The  case  was  then  referred  to  John  H. 
WmTE,  Esq.,  as  sole  referee,  by  whom  it  was  heard  and 
decided. 

On  the  trial  before  the  referee  the  plaintiff  gave  evidence 
tending  to  show,  that  on  the  6th  of  September,  1861,  certain 
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property  in  Troy  was  advertised  to  be  sold  on  a  judgment  in 
foreclosure.  The  plaintiff  (Merritt)  held  a  judgment,  which 
was  the  next  lien  to  the  mortgage  on  the  one  undivided  half 
of  the  premises,  and  Jared  Brewster  claimed  to  have  the 
next  lien  to  the  mortgage  on  the  other  undivided  half.  It 
was  then  agreed  between  the  attorney  for  the  plaintiff  and 
Brewster,  that,  as  near  as  could  be  ascertained,  the  cash  value 
of  one-half  of  the  surplus  likely  to  arise  on  the  sale,  was 
$500,  and  Brewster  then  agreed  that  if  the  plaintiff  would 
not  interfere  with  the  sale,  he  would  pay  him  $500.  The 
plaintiff  in  pursuance  of  this  agreement  did  not  bid,  and  the 
property  was  purchased  by  BreWster.  After  the  sale,  Brew- 
ster paid  to  the  defendant  $500  for  the  plaintiff. 

The  defendant  was  sworn  on  his  own  behalf,  and  his  evi- 
dence does  not  in  any  material  degree  conflict  with  that  of 
the  plaintiff,  in  respect  to  the  arrangement  at  the  sale.  He 
made  the  agreement  as  the  attorney  for  Brewster,  and  he 
admits  that  after  the  sale,  Brewster  paid  him  the  $500  in 
consideration  that  he  would  pay  it  to  Hadloy,  who  was 
plaintiff's  attorney. 

At  the  close  of  the  evidence,  the  defendant  moved  for  a 
nonsuit,  on  the  ground : 

1.  That  the  testimony  showed  that  the  money  was  not  paid 
to  defendant  for  plaintiff's  use ;  and, 

2.  That  the  testimony  showed  that  the  money  was  paid  to 
defendant  in  falfilment  of  a  contract  made  with  defendant 
for  defendant's  use. 

The  motion  was  denied,  and  the  defendant  excepted. 

The  referee  found  as  a  fact,  that  on  the  6th  of  September, 
1861,  Brewster  paid  the  defendant  $500  for  the  use  of  the 
plaintiff,  and  which  the  defendant  promised  to  pay  the  plain- 
tiff on  request,  and  that,  upon  request,  he  has  not  paid  the 
same,  and  the  report  states  ^^  that  the  reasons  of  my  finding 
are  more  fully  set  forth  in  my  opinion  hereto  annexed." 

Judgment  was  thereupon  ordered  for  the  plaintiff  for 
$500,  with  interest  and  costs,  and  from  this  judgment  the 
present  appeal  is  taken. 

L  Upon  the  facts  found  by  the  referee,  it  is  plain  that  the 
Vol.  IV.       27 
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judgment  for  the  plaintiff  was  right.  The  plaintiff  could 
maintain  the  action  even  if  he  did  not  know  that  the  money 
had  been  paid  to  the  defendant  for  his  use.  {Lawrence  v. 
Fox,  20  N.  Y.  268.) 

1.  And  the  finding  was  fully  sustained  by  the  evidence. 

2.  The  motion  for  a  nonsuit  was  properly  denied.  Neither 
of  the  grounds  taken  were  tenable  in  fact  or  law,  and  no  new 
ground,  can  now  be  taken. 

3.  If  there  was  any  defense  growing  out  of  the  alleged 
illegality  of  the  transaction  appearing  in  the  plaintiff's  proof, 
the  point  should  have  been  distinctly  taken,  and  not  having 
been  taken,  it  was  waived.  This  defense,  like  that  of  usury 
or  the  statute  of  limitations,  is  personal,  and  need  not  be 
insisted  on  by  any  party. 

4.  And  the  ^^  opinion "  of  the  referee  is  no  part  of  the 
referee's  report  or  findings  of  fact.  It  is  ^^  annexed,"  and 
referred  to  as  "more  ftdly"  explaining  the  ^^reasona^^  for 
his  findings  of  facts,  as  contained  in  the  report ;  although 
annexed  to  the  report,  it  is  annexed  merely  as  an  opinion, 
giving  reasons  ibr  the  result,  and  it  is  nothing  more,  and  is 
no  part  of  the  record. 

5.  The  issue  referred  to  the  referee,  did  not  include  the 
portions  of  the  answer  to  which  the  plaintiff  demurred,  and 
the  referee  had  nothing  to  do  with  the  issues  thus  attempted 
to  be  made ;  and  if  the  question  of  the  illegality  of  the  trans- 
action was  before  the  referee  at  all,  it  arose  upon  the  evidence 
of  the  plantiff,  and  the  point,  if  intended  to  be  made,  should 
have  been  distinctly  suggested  to  the  referee  on  the  motion 
to  nonsuit. 

6.  It  is,  therefore,  submitted  that  the  case  must  be  dis- 
posed of  upon  the  facts  found  by  the  referee  in  his  report, 
disregarding  all  extraneous  matter  discussed  by  him  in  his 
^opinion. 

n.  But  if  the  question  as  to  the  alleged  illegality  of  the 
ixansaction  is  open  for  debate,  the  judgment  must  be  affirmed. 

1.  There  was  nothing  illegal,  immoral,  or  against  public 
■policy  in  the  agreement  between  *the  plaintiff  and  Brewster, 
vwhich  any  court  will  condemn. 


\ 
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2.  The  plaintiff  had  an  interest,  as  subsequent  incum- 
brancer in  the  mortgaged  property  or  in  the  anticipated  sur- 
plus arising  on  the  sale,  which  he  was  at  liberty  to  protect 
by  bidding  at  the  sale  or  to  dispose  of  to  any  purchaser  upon 
the  beet  terms  he  could  obtain. 

3.  If  on  the  day  of  sale  he  had  sold  and  assigned  hid  judg- 
ment to  Brewster  for  $500,  or  all  his  interest  in  the  property 
or  surplus  for  a  like  or  any  other  sum,  no  objection  could  be 
urged  against  it,  and  this  was  in  substance  all  that  the  agree- 
ment amounted  to. 

4.  The  plaintiff  was  under  no  legal  obligation  to  protect 
his  interest  by  bidding  at  the  sale,  and  the  sale  of  his  interest 
and  his  retirement  from  any  contest  did  not  injuriously  affect 
the  rights  of  any  other  creditor  of  the  mortgagor.  After  the 
sale  of  his  interest  to  Brewster  for  $500,  he  had  no  longer 
any  interest  in  the  property  or  the  proceeds  of  the  sale,  and 
it  was  of  no  concern  to  him  whether  the  property  sold  for 
more  or  lees. 

5.  The  combination  of  bidders,  which  the  law  condemns, 
supposes  that  parties  for  their  joint  profit  combine,  in  the 
purchase  of  property  at  a  public  sale,  to  the  injury  of  others, 
and  the  principle  does  not  extend  to  a  case  like  the  one  at 
bar. 

m.'  Assuming,  however,  that  the  agreement  between  the 
plaintiff  and  Brewster  was  illegal,  and  could  not  have  been 
enforced  by  an  action  on  it  against  Brewster,  it  furnishes  no 
defense  to  this  defendant.  {Merritt  y.  MUlardy  5  Bosworth, 
645;  Terumt  y.  ElUot^  1  Bos.  and  Pul.  8;  Owen  y.  DaviSy 
1  BaQey,  815;  EamiUon^  Exr.y  y.  Ccmfiddy  2  Hall  Sup. 
C,  826.) 

1.  The  defendant  was  not  a  party  to  the  alleged  illegal 
ocmtraet,  and  no  cause  of  action  arises  against  him  eon  tu/rpa 
cauMy  but  is  founded  upon  a  subsequent  transaction  and  a 
new  and  independent  consideration.  (5  Bosw.,  supra,) 

2.  The  action  is  not  brought  upon  the  supposed  illegal 
contract,  and  the  obligation  of  the  defendant  is  not  affected 
by  it.  It  does  not  eyen  grow  out  of  it  in  any  legal  sense, 
and  the  plaintiff  does  not  require  the  aid  of  the  ill^al  con-^ 
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tract  to  support  his  action.  (Armstrong  v.  ToleTj  11  Wheat. 
258 ;  Pepper  v.  Haight,  20  Barb.  429.) 

3.  If  the  contract  was  illegal,  Brewster  might  still  Yolan- 
tarily  perform  it.  He  might  pay  over  the  money  by  his  own 
hand,  or  put  it  in  the  hands  of  a  third  party  to  be  paid  to  the 
plaintiff,  as  in  this  case.  Beceiving  the  money  and  under- 
taking to  pay  it,  as  the  defendant  did,  gives  the  plaintiff  his 
action. 

4.  The  obligation  of  the  defendant  arose  upon  the  receipt 
of  the  money,  and  not  when  the  agreement  was  made,  and 
it  is  entirely  separate  from  and  independent  of  it.  Ho  would 
have  been  equally  liable  to  the  plaintiff  if  no  agreement 
between  the  plaintiff  and  Brewster  had  ever  existed.  {Law- 
rence V.  FoXj  20  N.  Y.  268  \  The  DdcmcMre  and  Hudaan 
Ckmal  Co.  v.  The  Bcmky  4  Denio,  97 ;  Barker  v.  BucHdin^ 
2  id.  45 ;  MeUen  y.  Whippley  1  Gray,  323 ;  Beers  y.  Bdbin- 
sany  9  Barr,  229 ;  JEagle  Bank  y.  Smithy  5  Conn.  75.) 

5.  If  the  order  sustaining  the  demurrer  to  the  answer  of 
the  defendant  may  be  reviewed  on  this  appeal,  it  is  submit- 
ted that  the  decision  below  was  right.  (5  Bosw.  645,  supra.) 

The  judgment  of  the  Superior  Oourt  should  be  affirmed 
with  costs. 

Masok,  J.  This  case  is  so  inartifidally  made,  it  is  difficult 
to  determine  what  questions  are  presented  for  review  in  this 
court.  We  cannot  review  the  case  upon  the  evidence,  but 
must  take  the  facts  as  found  by  tiie  referee  upon  the  trial 

Upon  the  facts  as  found  by  the  referee  in  his  dedsion,  there 
really  is  nothing  for  this  court  to  review.  The  referee  finds, 
"  that  on  the  6th  day  of  September,  1851,  one  Jared  Brew- 
ster paid  to  the  defendant,  the  sum  of  four  hundred  dollars, 
to  and  for  the  use  of  this  plaintiff,  and  which  the  defendant 
promised  and  undertook  to  pay  to  the  plaintiff  when  re- 
quested ;  and  that,  although  often  requested  so  to  do,  he  has 
not  paid  the  same  or  any  part  thereof,  and  he  found,  as  a 
conclusion  of  law,  of  course,  that  the  plaintiff  was  entitled 
to  recover  this  amount."  In  his  decision,  at  the  conclusion 
of  the  findings  of  fact,  he  states  that  the  reasons  of  his 
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findings  are  more  fallj  get  forth  in  bis  opinion  thereto  an- 
nexed. 

Now,  if  we  are  permitted  to  regard  this  opinion  as  a  part 
of  the  case,  I  do  not  see  how  it  can  help  the  appellant,  for 
the  facts  are  not  there  found  npon  which  the  appellant  has 
here  made  his  argument  for  a  reversal  of  this  judgment. 

I  am  inclined,  however,  rather  to  regard  the  case  as  pre- 
senting the  questions  argued. 

The  evidence  in  the  case  shows,  that  on  the  6th  day  of 
September,  1861,  certain  real  estate  in  the  city  of  Troy  was 
advertised  to  be  sold  on  a  judgment,  in  a  mortgage  foreclo- 
sure suit ;  that  the  plaintiff,  Merritt,  held  a  judgment  against 
the  mortgagor,  which  was  the  next  lien  to  the  mortgage  on 
one  undivided  half  of  the  premises,  and  that  Jared  Brewster 
claimed  to  have  the  next  lien  to  the  mortgage  on  the  other 
undivided  half.  It  was  then  agreed  between  the  attorney 
for  the  plaintiff,  Mr.  Hadley,  and  Brewster,  that  as  near  as 
could  be  ascertained,  the  cash  value  of  one-half  of  the  sur- 
plus likely  to  arise  on  the  sale  was  $500,  and  Brewster  then 
agreed  that  if  the  plaintiff  would  abstain  from  bidding  at 
the  said  sale,  and  would  not  interfere  with  the  sale,  he, 
Brewster,  would  pay  the  plaintiff  $500.  The  plaintiff,  in 
pursuance  of  said  agreement,  abstained  from  bidding  at  said 
sale,  and  the  property  was  purchased  by  said  Brewster. 

That  after  the  sale,  Brewster  gave  to  the  defendant  $500, 
to  be  paid  over  to  the  plaintiff,  which  the  defendant  has 
retained  and  refuses  to  pay  over. 

The  defense  is  that  this  was  an  illegal  contract  between  the 
plaintiff  and  Brewster,  and  that  no  action  can  be  maintained 
by  the  plaintiff  to  recover  this  money,  upon  the  principle 
that  ^*  ex  dclo  malOj  nan  oritur  actio  ;  "  that  where  the  cause 
of  action  arises,  ^^  ex  turpi  causa^^  no  court  will  lend  its  aid 
to  enforce  it.  The  principle  is  a  sound  one,  and  is  firmly 
implanted  in  the  common  law.  {Nellie  v.  Cla/rJc^  20  Wend. 
24;  Perhi/ns  v.  Savage^  15  id.  412;  Armsi/rong  v.  Fdler^ 
11  Wheat.  258.)  The  misfortune  of  the  defendant's  case  is, 
the  principle  has  no  application  to  it.  There  is  a  marked 
and  settled  distinction  in  law  between  executory  and  executed 
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oontracts  of  an  illegal  character.  Whenever  the  parties  have 
executed  a  contract  for  illegal  porpoBes,  the  court  refuses  to 
lend  its  aid  to  enable  either  party  to  disturb  it.  The  defend- 
ant Brewster  could  not  be  compelled  to  pay  this  money,  but 
when  he  did  pay  it  to  the  defendant  for  the  plaintiff's  use,  it 
did  not  lie  with  the  defendant  to  put  the  money  in  his  own 
pocket  and  refuse  to  pay  it  over.  Brewster  had  the  right  to 
waive  the  defense  of  the  illegality  of  this  contract  and  pay 
the  money,  and  when  he  had  done  so,  and  placed  it  in  the 
defendant's  hands,  upon  the  simple  trust  that  he  should  pay 
it  over  to  the  plaintiff,  the  laws  enjoin  the  duty  upon  the 
defendant  to  pay  it,  and  will  not  permit  him  to  set  up  this 
defense. 

This  principle  is  too  well  settled  to  require  discussion. 

It  is  niuBtrated  in  the  familiar  cases  of  the  conveyance  of 
lands  by  the  mortgagor,  subject  to  a  usurious  mortgage, 
where  it  is  held  that  the  grantee,  although  there  is  privity 
of  estate,  cannot  set  up  the  usury  in  the  mortgage,  because 
the  mortgagor  has  waived  the  usury  and  constituted  the 
lands  a  fund  in  the  hands  of  the  grantee  for  its  payment. 
{Morris  v.  Floyd  amd  others^  95  Barb.  180 ;  Oreen  v.  Kemp^ 
13  Mass.  975 ;  Badger  v.  BtMa/rd^  15  Mass.  103 ;  Post  v. 
Dwrt,  8  Paige,  641;  Shj^dt  v.  ShufeU,  9  id.  145;  C6U 
V.  Swoage^  10  id.  491 ;  Ferria  v.  Orcmford^  3  Denio,  598.) 
The  principle  is  affirmed  in  this  court,  in  the  case  of  Scmds 
V.  Ckwrch  wnd  oihera  (2  Sold.  847)  wherein  it  is  held  that  a 
person  who  accepts  a  lien  upon  or  an  interest  in  this  equity 
of  redemption  of  mortgaged  premises,  as  mortgagee,  ex- 
pressly subject  to  the  lien  of  the  prior  mortgage,  cannot 
avail  himself  of  usury  in  such  mortgage,  in  defense  to  a 
suit  for  its  foreclosure.  This  same  principle  applies  where 
the  debtor  has  assigned  property  to  assignees,  and  provides 
for  the  payment  of  a  usurious  debt.  The  assignees  them- 
selves cannot  interpose  and  set  up  the  usury  and  refuse  to 
pay.  {Oreen  v.  Morse  and  others^  4  Barb.  332.) 

It  is  not  to  bo  doubted  that  it  is  competent  for  a  party  to 
waive  the  defense  of  the  illegality  of  a  contract  in  which  he 
himself  participates^  and  to  affirm  the  same  so  far  as  the 
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parties  are  concerned.  {Pepper  v.  HaAghiy  20  Barb.  429.)  If 
this  money  had  been  paid  by  Brewster  directly  to  the  plain- 
tifif^  it  is  dear  that,  upon  the  most  elementary  principle  of 
law,  he  could  retain  it  against  Brewster.  The  money  in 
that  case  would,  in  the  strictest  sense,  belong  to -him.  Does 
it  not  equally  belong  to  him  when  paid  to  an  ag^nt  for  him  t 
I  think  it  does,  and  the  case  of  Tenant  v.  EUioU  (1  Bosw.  & 
Pull.  3)  is  in  point.  In  that  case,  A  having  received  money 
to  the  use  of  B,  on  an  illegal  contract  between  B  and  C,  it 
was  held  that  A  shall  not  be  allowed  to  set  up  the  illegality 
of  the  contract  as  a  defense  in  an  action  brought  by  B  for 
money  had  and  received. 

The  same  is  hold  in  Farmer  v.  HusseU  (1  Bosw.  &  Pull. 
296).  To  the  same  effect  is  the  case  of  MamiUon  v.  Camjield 
(2  Hall  S.  0.  526).  And  to  the  same  effect  I  understand 
the  case-  of  Armsbrmg  v.  Tolet  (11  Wheat.  258).  The  de- 
fendant's liability  arose  upon  the  receipt  of  the  money,  and 
is  entirely  separate  and  independent  of  this  illegal  agreement, 
and  his  liability  wouM  have  been  the  same  if  there  was  no 
agreement  whatever  between  Brewster  and  the  plaintiff.  (20 
N.T.268;  4Denio,97;  2  id.  45;  1  Gray,  323;  9  Barb.  229.) 

The  judgment  of  the  Superior  Oourt  should  be  affirmed. 

Judgment  affirmed. 
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Geobgb  M.  Chapman,  Executor,  etc.,  of  Eunice  Chapman, 
deceased,  Bespondent,  v.  Cobnslius  W.  Thomab  and  John 
A.  Hatt,  impleaded,  etc.,  Appellants. 

PBIKGIPAL  and  agent.  PaSTNEBSHIP;  BXLATION  and  fiTABTT.ITIBS  OF 
PABTNEB8  AFTEB  DIBSOLUTIOK,  ETC.  AflSiaNMBNT  FOE  BENEFIT  OF 
CBBDIT0R8.  DiBTBIBDTION.  OF  ASSETS  UNDBE  TEBMB  OF  ASSIGNMENT, 
WHERE  THE  SAME  HAS  BEEN  SUPERSEDED  BT  SUBSTITUTION  OF  ONE 
OF  A  CLASS  OF  PBEFEEBED  CBEDITOBS.     NOTATION. 

The  foregoing  heads  rel&te  lather  to  topics  suggested  by  the  case,  than  to 
points  detennined  by  the  ooort.  The  whole  case,  indeed,  presents  a  some- 
what complicated  tissue  of  facts  and  incidents,  which  an  examination  of 
the  points  of  counsel  is  essential  to  a  &ir  oompiehension  of.  The  real 
question  determined,  upon  which  the  Judgment  of  the  court  is  predicated, 
may  be  stated  thus : 

Where  an  asdgnment  has  been  made  for  the  benefit  of  creditorB,  which  is 
subsequently  raised,  by  an  arrangement,  whereby  one  of  the  preferred 
creditors,  acting  for  himself  and  as  the  agent  of  another  creditor,  takes 
'  the  place  of  the  assignee,  and  purchases  these  preferred  debts,  and  lo- 
oeives  the  assets  assigned  for  their  liquidation,  he  will  not  be  allowed  to 
apply  the  assets  first  to  the  payment  of  his  own  claims  in  fidl,  leaving 
his  principal's  claim  unpaid,  and  thereafter  seek  to  enforce  the  pay- 
ment thereof  from  other  parties  alleged  to  be  liable  therefor,  but  must 
apply  them  to  the  satisfaction  of  aU  the  debts  provided  for  in  the  assign- 
ment, upon  the  basis  of  %pro  rata  distribution. 

For  incidents  affecting  the  question  of  partnership  liability,  and  the  relations 
of  principal  and  agent,  also  the  novation  of  a  debt,  see  points  of  counsel 
and  the  opinion  of  Woodbuff,  J. 

Jo8h/ua  M,  Van  CoUj  for  the  appellants. 

This  is  an  appeal  from  a  judgment  of  a  General  Term 
aflbming  a  judgment  on  the  report  of  a  referee. 

The  plaintiff  sought  to  recover  ten  sums  of  money  alleged 
to  have  been  loaned  in  1857  to  the  defendants,  composing  the 
firm  of  Hunt,  Thomas  &  Co.,  by  the  checks  of  G.  M.  Chap- 
man &  Co.,  a  firm  then  in  liquidation,  composed  of  Eunice 
Chapman,  and  George  M.  Chapman,  her  son. 

In  1857,  Eunice  Chapman  was  upward  of  80  years  of  age; 
her  son,  as  managing  partner,  was  winding  up  the  firm 
business.    As  he,  fr^m  time  to  time,  ascertained  her  share  in 
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the  balances  in  his  hands,  he,  under  a  general  authority, 
invested  and  re-invested  her  fiinds,  her  name  not  being  used 
and  she  not  being  known  as  a  party  to  the  transaction.  Her 
interest  in  the  investments,  and  in  the  securities  taken,  rested 
in  his  private  knowledge. 

Loans  were  often  made  without  its  being  known,  at  the 
time,  whether  they  were  of  the  mother's  or  son's  funds. 
When  the  loans  were  ascertained  to  be  from  a  balance  of 
accounts  in  her  favor,  her  initials  were  put  upon  the  check 
margins,  to  identify  the  transaction  as  hers. 

One  ground  of  defense  was,  that  the  funds  loaned  belonged 
to  George  M.  Chapman,  or  the  firm ;  another  was,  that  the 
loans  were  to  Isaac  L.  Hunt — not  his  firm.  The  referee  found 
both  points  in  favor  of  the  plaintiff,  except  as  to  two  checks, 
one  for  $7,500,  made  in  January,  and  one  for  $5,000,  made 
in  March,  both  of  which  he  disallowed. 

The  referee,  in  effect,  finds  that  the  two  rejected  checks 
had  been  altered,  by  writing  "  For  Hunt,  Thomas  &  Co."  in 
them,  and  that  the  entry  on  the  margins  had  been  fabricated 
for  the  purpose  of  the  trial. 

Hunt,  Thomas  &  Co.  was  formed  in  April,  and  dissolved 
in  December,  1857,  Hunt  taking  the  firm  assets,  and  agreeing 
to  pay  its  debts. 

In  May,  1858,  Hunt  and  G-.  M.  Chapman  stated  an  account 
of  all  their  transactions,  and  stated  a  balance  of  $20,880.39 
against  Hunt.  In  "  performance  of  his  obligation  "  to  pay 
the  firm  debts.  Hunt  gave  G.  M.  Chapman  &  Co.  his  note 
for  that  balance,  "  of  all  which  the  said  George  M.  Chapman 
then  and  there  had  notice." 

In  November,  1859, 1.  L.  Hunt  made  a  general  assignment 
to  Samuel  I.  Hunt,  making  two  classes  of  preferences.  In 
the  second  class,  the  preference  is  thus  expressed : 

"  G.  M.  Chapman,  for  balance  due  on  I.  L.  Hunt's  note  to 
said  Chapman,  dated  April  1, 1858,  payable  on  demand,  with 
interest,  for  $20,880.89,  amount  of  wldch  balance  is  not  yet 
ascertained,  he  having  collateral  therefor,  and  collected  some 

part  thereof. 
"  G.  M.  Chapman,  for  balance  of  account  owing  to  said 
VoIm  IV.        28 
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Chapman,  which  has  accrued  since  the  date  of  the  said  note 
of  April  1,  1858,  the  amount  of  which  is  not  yet  ascertained, 
said  Chapman  holding  collaterals,  and  collected  some  parts 
thereof,  $31,865.88." 

The  final  figures  were  not  ascertained  until  March,  1860, 
when  thej  were  adjusted,  and  the  account  stated  as  due  to 
George  M.  Chapman.  The  referee  finds  that  the  demand  in 
suit  is  included  in  the  note  of  May,  1858,  and  the  settlement 
of  March,  1860. 

In  March,  1860,  an  arrangement  was  made  between  George 
M«  Chapman  and  I^  L.  Hunt,  to  raise  Hunt's  assignment  and 
re-establish  him  in  his  old  business,  under  the  name  of  L  L. 
Hunt  &  Co.,  with  Julia  M.  Chapman,  the  plaintiff's  daugh- 
ter, as  a  partner.  Chapman  agreed  to  "  assist  said  Isaac  in 
raising  said  assignment,  and  to  that  end  shall  purchase  or 
settle  all  the  claims  mentioned  in  said  schedules  A  and  B,  so 
that  he  will  represent  the  same,  and  theretpon  that  said 
assignee  shall  assign  to  said  Chapman  all  said  assigned  prop- 
erty, and  make  the  the  conveyances  hereinafter  mentioned." 
Another  agreement  was  entered  into  between  Chapman  and 
S.  L.  Hunt,  the  assignee,  in  which  the  assignee  agrees  to 
transfer  the  assets  to  Chapman,  on  his  producing  evidence 
that  he  has  purchased  or  paid  the  preferred  debts,  and  that 
I.  L.  Hunt  has  arranged  with  the  general  creditors.  Another 
agreement  was  made  between  I.  L.  Hunt  and  Julia  M. 
Chapman,  to  form  the  firm  of  I.  L.  Hunt  &  Co.,  she  contrib- 
uting (40,000  to  capital.  It  recites  that  she  had  purchased 
of  George  M.,  for  $22,741.68,  the  balance  of  I.  L.  Hunt's 
stock  of  hardware,  which  she  put  in,  at  that  valuation,  as 
part  of  her  capital.  Geoi^  took  this  stock  under  the  above 
agreements  with  the  Hunta.  The  referee  finds  how  this 
arrangement  was  carried  out,  and  that  Hunt's  assignee  trans- 
ferred to  Chapman  the  assets  in  his  hands,  and  conveyed  to 
him  certain  property  in  ITew  Jersey,  which  had  been  ex- 
cepted from  Hunt's  assignment 

One  of  the  appellants,  C.  W.  Thomas,  owned  a  preferred 
claim  for  $7,100,  which  Chapman  induced  him  to  sell,  by  a 
trick,  at  a  discount  of  20  per  cent.    The  referee  finds  that 
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two-thirds  of  the  agreed  conBideration  remains  unpaid.  A 
condition  of  the  sale,  was  the  execution  bj  Chapman  of  a 
general  release.  The  assignment  of  the  claim,  and  the 
release,  bear  even  date,  June  5, 1860. 

So  far  as  6.  M.  Chapman  did  not  act  as  principal  in  the 
above  transactions,  they  were  authorized  and  ratified  by  his 
mother.  She  knew  ^'  the  arrangement  made  to  surrender  the 
estate  into  G.  M.  Chapman's  hands ; "  and  afterward  recog- 
nized his  title  to  the  whole  Chapman  debt ;  took  his  personal 
obligation  for  her  share  of  it;  and  also  took  an  assignment 
firom  him  of  an  undivided  part  of  the  consolidated  debt  as 
collateral  security. 

The  referee  finds  that  Chapman  received  the  cash  assets 
fix>m  I.  L.  Hunt's  assignee.  They  amounted  to  $47,835.61. 
Chapman  testified  that  he  afterward  collected  (10,000, 
making  together  $57,835.61 ;  crediting  him  with  the  sum  of 
$22,093.93,  paid  to  Hunt  for  balance  due  on  the  first  class 
of  the  preferred  debt,  there  is  a  balance  of  about  $35,626.86, 
applicable  to  the  second  class  of  preferred  debt.  This  is 
sufficient  to  pay  about  75  per  cent  of  the  second  class, 
including  the  demand  in  this  suit.  The  referee  held  that 
Chapman  was  not  bound  to  apply  this  surplus  pro  rata  to 
the  portion  of  the  Chapman  debt  claimed  by  the  plainti£ 
He  also  held,  that  the  appellants  had  no  rights,  as  sure- 
ties, in  the  fund  assigned  to  Samuel  I.  Hunt  in  their  cxoner* 
ation. 

L  The  referee  has  found,  as  a  fact,  that  the  sums  loaned 
were  the  moneys  of  Eunice  Chapman,  and  were  loaned  to  the 
firm  of  Hunt,  Thomas  &  Co.,  of  which  the  appellants  were 
members.  The  appellants  are  concluded  by  the  finding,  and 
concede  that  the  conclusion  of  law  accords  with  the  decision 
in  C^jpnum  v.  Brooks  (31  N.  T.  875). 

But  the  amount  for  which  the  respondent  has  judgment  is 
$2,927.38  in  excess  of  the  sum  appearing  to  be  due  by  the 
special  findings  of  the  referee,  which  accord  with  the  evidence. 

Three  items,  making  such  excess  of  $2,927.88,  are  not 
included  in  the  account. 

The  successive  settlements  and  arrangements  by  the  par- 
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ties,  as  found  by  the  referee,  were  all  based  upon  and  accord 
with  that  account  as  complete  and  accurate. 

In  stating  his  legal  conclusion  of  liability  for  a  larger  sum, 
the  referee,  by  inadvertence  or  otherwise,  departed  from  his 
premise,  that  the  account  of  May,  1858,  was  correct.    . 

II.  For  the  loans  in  question,  the  creditor  held  collaterals. 
The  judgment  in  81  N.  T.  75,  is  on  two  of  those  collaterals. 

The  loans  were  reduced  by  payments  appearing  in  the 
account,  and  payments  on  the  collaterals,  and  the  balance 
was  paid  within  25  per  cent  by  the  cash  assets  received  by 
G.  M.  Chapman  from  the  assignee  of  Isaac  L.  Hunt.  This 
will  hereafter  more  fully  appear  under  the  third  point. 

III.  Before  1863,  when  the  action  was  commenced,  George 
M.  Chapman  became  sole  creditor,  and  Isaac  L.  Hunt,  the 
sole  debtor,  by  a  novation  of  the  debt  in  question. 

The  following  facts  appear : 

(a)  Eunice  Chapman  and  George  M.  Chapman  composed 
the  firm  of  G.  M.  Chapman  &  Co. 

{h)  In  1857,  Eunice  was  upward  of  eighty  years  of  age ; 
and  that  firm  was  then  in  liquidation  by  George  M.  Chap- 
man, the  managing  partner. 

({?)  Its  cash  assets,  as  realized,  were  delposited  in  the  Union 
Bank,  to  the  credit  of  G.  M.  Chapman  &  Co. 

{d)  The  loans  in  question  were  from  time  to  time  made 
by  checks  drawn  against  that  account.  At  about  their 
respective  dates,  George  would  ascertain  the  state  of  the 
accounts  between  himself  and  mother,  and  then  decide 
whether  the  loan  should  be  regarded  as  made  for  himself  or 
for  her.  He  testifies  that  he  in  this  way  ascertained  that 
the  loans  in  question  were  made  for  her,  and  then  placed 
her  initials  on  the  margin  of  the  ten  checks  for  identifica- 
tion. The  referee  held  accordingly,  except  as  to  first  and 
second  of  the  series. 

(e)  Her  name  was  not  used,  and  the  borrowers  did  not 
know  her  interest  in  the  transactions ;  and  the  whole  case 
shows  that  the  appellants  treated  him  as  principal,  while  the 
referee  holds  him  to  have  made  the  transactions  for  his 
mother  an  undisclosed  principal. 
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(/)  Other  loans  were  made  cotemporaneouBly  by  and  for 
6.  M.  Chapman ;  and  the  account  kept  in  the  borrower's 
books  did  not  discriminate  these  loans  and  the  loans  in  suit, 
as  made  on  separate  accounts  of  the  mother  and  son.  The 
firm  of  Hunt,  Thomas  &  Co.  was  formed  in  April,  and  dis- 
solved in  December,  1857 ;  and  this  accoant|  extending  from 
March,  1857,  to  May,  1858,  so  mingling  the  transactions  of 
L  L.  Hunt,  and  Hunt,  Thomas  &  Co.,  was,  at  the  latter 
date,  settled  between  George  M.  Chapman  and  I.  L.  Hunt, 
and  a  balance  struck.  The  referee  finds  the  account  to  be 
correct. 

(y)  When  Hunt,  Thomas  &  Co.  dissolved,  I.  L.  Hunt 
retained  the  firm  assets  and  agreed  to  pay  its  debts ;  and 
when  the  balance  was  struck  in  May,  1858, 1.  L.  Hunt  gave 
his  note  for  (20,880.89,  the  amount  of  the  balance,  ^'  in  per- 
formance of  that  obligation,  of  aU  which  the  said  Greorge 
M.  Chapman  then  and  there  had  notice."  The  referee  finds 
that  the  checks  in  question  ai*e  included  in  that  note. 

(A)  George  M.  Chapman  continued  to  make  loans  to  I.  L. 
Hunt  down  to  November,  1859,  when  Hunt  made  a  general 
assignment  to  Samuel  I.  Hunt,  for  the  benefit  of  his  credit- 
ors. In  the  second  class,  he  preferred  G.  M.  Chapman  for 
the  balance  due  on  said  note  and  for  the  indebtedness  subse- 
quently accmed.  The  balance  on  the  note  and  the  subse* 
quent  indebtedness  were,  in  March,  1860,  adjusted  as  a  debt 
due  George  M.  Chapman,  at  (31,488.88.  Mrs.  Chapman 
ratified  the  preference  of  her  son  for  the  balance  on  the  note, 
and  the  subsequent  adjustment  of  the  entire  debt  as  his. 

(i)  I.  L.  Hunt  had  dius  assumed  the  legal  position  of  sole 
debtor;  had  stated  an  account  with  the  apparent  creditor, 
and  given  him  his  note  for  the  balance  found  due,  and  had 
assigned  a  large  property  in  trust  to  secure  its  payment ;  and 
6.  M.  Chapman,  in  the  same  transaction,  assumed  the  char- 
acter of  sole  creditor. 

(J)  In  March,  1860,  G.  M.  Chapman  and  1.  L.  Hunt  de- 
vised a  scheme  to  get  up  I.  L.  Hunt's  assignment,  and  re-es- 
tablish him  in  his  old  business,  with  the  plaintiff's  daughter 
as  copartner,  under  the  firm  name  of  I.  L.  Hunt  &  Co. 
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To  accomplish  thiB  Bcheme,  it  was  necoesarj  to  obtain  the 
consent  of  I.  L.  Hunt's  assignee  and  creditors. 

Accordingly,  three  papers  were  execated,  embodying  the 
details  of  the  scheme,  viz. :  The  manner  in  which  the  assignee 
and  creditors  shonld  be  brought  into  the  arrangement ;  when 
and  how  the  trustee  should  transfer  the  assets  to  George  M. 
Chapman ;  how  the  unsold  hardware  stock  of  I.  L.  Hunt 
should  be  transferred  to  the  new  firm,  as  a  part  of  the  stip- 
ulated capital  of  Julia  M.  Chapman ;  and  in  what  relation 
George  M.  Chapman  should  stand  to  said  assets  and  the 
Chapman  claims  against  I.  L.  Hunt 

(k)  By  his  ninth  finding,  the  referee  expressly  connects 
Mrs.  Chapman  with  this  arrangement. 

The  evidence  by  which  he  does  this  is  of  the  most  condn- 
sive  character. 

(l)  G.  M.  Chapman  having  thus  obtained  his  mother's 
authority  ^^to  take  such  steps  as  he  thought  necessary  to 
obtain  possession  and  control  of  the  estate^"  then  proceeded 
to  perform  his  agreement  to  ^'pay  or  purchase  "  all  the  pre- 
ferred debt;  leaving  I.  L.  Hunt  to  compromise  with  his 
creditors  for  all  the  unpreferred.  On  the  8d  of  July,  he  gave 
L  L.  Hunt's  assignee  a  statement  of  the  claims  he  then  held, 
in  which  the  entire  Chapman  debt  is  expressed  as  due  to  him. 
On  the  14th  of  July,  he  wrote  to  the  assignee,  that  ho  had 
'^purchased  all  the  preferred  claims  against  said  estate  (yours 
among  the  others),  relying  upon  your  carrying  out  the  con* 
ditions  of  the  said  contract."  Chapman  testified,  ^^  I  had 
peirformed  my  agreement  as  to  them  (the  preferred  creditors) 
to  the  letter."  In  answer  to  a  question,  whether  he  had  paid 
all  the  preferred  debts  except  what  the  assignee  had  previ- 
ously paid,  he  said,  ^^  All,  except  what  was  due  to  himself 
(the  assignee),  for  which  I  gave  my  notes  and  paid.  That 
was  all  done  before  Hunt  assigned  to  me  in  September." 

(m)  Hunt's  assignee  having  thus  been  notified  that  G.  M. 
Chapman  had  paid  or  purchased  all  the  preferred  debt,  in 
September,  1860,  assigned  to  him  all  the  trust  assets  remain- 
ing in  his  hands,  and  other  real  and  personal  property  in 
2f ew  Jersey,  which  had  been  excepted  out  of  I.  L.  Hunt's 
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general  asBignmont.  He  had  previoiiBly  transferred  the  stock 
of  hardware  and  a  large  snm  in  cash  to  George  M.  Chapman. 
The  hardware  was  taken  at  a  cash  valnation  of  $22,741.68, 
for  which  and  for  the  further  amount  of  $25,093.93,  paid 
over  to  Chapman,  he  took  Chapman's  receipts.  The  two 
items  amount  to  $47,835.61.  Chapman  testified,  that  he 
afterward  collected  $10,000;  these  three  items  making 
$57,835.61.  When  this  arrangement  was  agreed  upon,  a 
balance  of  $22,093.93  was  due  on  the  first  class  of  preferred 
debt ;  and  Chapman  paid  that  out  of  the  sum  of  $57,835.61 ; 
leaving^  a  balance  of  $35,626.86,  applicable  to  the  preferred 
debt  in  the  second  class. 

The  appellants  insist,  that  that  sum  should  have  been 
appKed  ^o  raUi  to  the  preferred  debt  in  this  suit.  Chapman 
claims,  that  he  was  not  bound  to  apply  any  part  of  it  to  that 
debt,  but  might  apply  it  to  pay  his  own  portion  of  the  Chap- 
man debt  and  the  residue  of  the  preferred  debt,  in  ftill ;  and 
the  referee  has,  in  efiect,  so  decided,  In  that,  the  referee 
manifestly  erred. 

(n)  [Statement  of  aoooont  omitted.] 

({>)  The  evidence  of  novation  is  completed  by  the  agreement 
between  G.  M.  C.  and  his  mother,  which  recites  the  unity 
of  the  debt  in  him,  and  by  which  she  takes  an  assignment 
of  an  undivided  part  of  the  consolidated  debt  as  collateral 
to  his  personal  contract  to  pay  her  share  of  the  consolidated 
debt. 

lY.  George  M.  Chapman,  having  become  the  creditor  by 
a  novation  of  the  debt,  released  the  appellants,  Thomas  and 
Hatt. 

'  In  carrying  out  the  March,  1860,  arrangement,  G.  M.  Chap- 
man was  obliged  to  pay  or  purchase  a  preferred  claim  of  de- 
fendant Thomas.  The  sale  by  Thomas  (at  a  discount  of  20 
per  cent)  was  "induced"  (as  the  referee  finds)  by  a  trick. 
In  the  letter  addressed  to  I.  L.  Hunt,  Chapman  says :  "  It 
will  do  C.  W.  Thomas  good  to  sweat  a  little  about  his  money." 
L  Ii.  Hunt  testifies,  that  Chapman  instructed  him  to  show 
Thomas  the  letter,  and  endeavor  to  negotiate  a  purchase  of 
the  claim  at  a  discount ;  and  that  Thomas  finally  agreed  to 
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sell  the  claim  at  the  diBcount,  on  condition  of  his  being  re- 
leased.   Two-thirds  of  the  80  per  cent  remain  unpaid. 

The  assignment  of  the  claim  to  Chapman  and  the  general 
release  are  both  dated  June  5, 1860. 

It  is  not  denied  that  the  appellants'  liability  on  everj  thing 
connected  with  the  consolidated  debt  of  $31,488.88,  is  re- 
leased, except  the  part  of  it  now  separately  claimed  for  Mrs. 
Chapman.  But  no  such  exception  is  made  in  the  release,  or 
was  in  the  contemplation  of  the  parties. 

If  there  was  not  a  novation  of  the  debt  before  the  release, 
G.  M.  Chapman,  as  legatee  of  the  demand  in  suit,  is  now 
estopped  by  his  release,  and  the  other  facts  found  to  set  it  up 
as  an  existing  liability.  He  cannot  assert  an  after  acquired 
title  in  hostility  to  his  release. 

Y.  Partners,  inter  sesej  are  entitled  to  have  the  partner- 
ship property  applied  to  pay  the  partnership  debts.  That 
right  is  not  lost  by  a  dissolution,  where  one  partner  retains 
the  property,  and  agrees  to  pay  the  debts,  where  hana  Jide 
claims  of  third  parties  do  not  intervene,  and  equity  will  compel 
the  application.  {Devecm  v.  Fowler^  2  Paige,  400 ;  Einney  v. 
J/bC^Zfot^j'A,  1  Sandf.  Ch.  370 ;  2  Johns.  Cases,  227 ;  Wading- 
t(m\.  Far«fonJi^^A,  1  Sandf.  Ch.  870.) 

The  9th  finding  of  the  referee  makes  a  case  for  the  appli- 
cation of  this  principle. 

The  continuing  partner  performed  his  agreement,  by  assign- 
ing  property  to  pay  the  firm  debt,  and  exonerate  the  retiring 
partners.  Toward  that  trust  fund,  the  retiring  partners 
stood  in  the  relation  of  sureties.  They  had  the  rights  of 
sureties  to  subrogation.  Any  interference  of  the  creditor 
with  the  fund,  and  with  the  sureties'  right  to  subrogation, 
would  discharge  them  in  this  as  in  any  other  case.  A  release 
of  the  fund,  or  a  postponement  of  its  application,  or  a  change 
of  its  application,  would  discharge  the  sureties. 

It  is  not  true,  as  held  by  the  referee,  that  because  the 
appellants  were  principals  on  the  original  contract,  they  could 
not  acquire  the  rights  of  sureties  in  respect  of  a  fund  assignod 
for  its  payment,  and  that  the  creditor  could  not  so  affect  tlie 
security  as,  in  equity,  to  lose  the  right  to  hold  them  as  prin- 
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cipal  debtors.  Where  the  mortgagor  conveys,  and  the  grantee 
agrees  to  pay  the  mortgage,  the  mortgagor  becomes  snrety ; 
the  land  is  the  primary  fond  to  pay  the  debt,  and  a  sureties' 
right  to  subrogation  is  acquired  by  the  mortgagor.  At  law, 
the  mortgagor  remains  liable  on  his  bond,  but  if  the  mort- 
gagee releases  the  mortgage,  in  equity  the  mortgagor  is  dis* 
charged  from  the  debt.  The  release  destroys  the  right  of 
subrogation,  and  inures  to  the'  benefit  of  the  mortgagor  in 
respect  of  the  debt. 

The  arrangement  of  March,  1860,  discharged  the  trustee, 
and  subjected  the  fund  to  new  conditions.  The  agreement 
of  G.  M.  Chapman  with  the  principal  debtor,  and  the  trustee 
of  the  fund,  to  purchase  the  debt,  inured  to  the  benefit  of 
the  appellants  as  sureties.  {Lawrence  v.  Fox^  20  N.  Y.  268 ; 
Burr  y.  Beere^  24  id.  178 ;  Dingddein  v.  Third  Avenue  JR. 
R.  Co.,  87  K  T.  578.) 

George  M.  Chapman,  as  the  plaintiff's  agent,  and  by  her 
express  procurement,  having  got  the  funds  out  of  the  trus- 
tee's hands  into  his  own,  upon  his  agreement  to  purchase  the 
debt,  if  it  was  due  to  his  mother,  and  upon  his  representation 
that  he  had  purchased  it ;  and  having,  by  the  like  procure- 
ment as  a  means  to  the  same  end,  purchased  the  appellants' 
debt,  coupled  with  the  condition  that  he  would  release  the 
appellants  and  look  to  I.  L.  Hunt  as  the  sole  debtor,  he  and 
his  mother  are  estopped  to  deny  that  he  became  the  creditor 
and  released  the  debt. 

George  M.  Chapman  and  his  mother  are  estopped  as  to  I. 
L.  Hunt  and  the  trustee  to  allege  that  he  had  not  purchased 
the  debt,  and  that  estoppel  inures  to  the  benefit  of  the  ap- 
pellants. {The  People  v.  Reeder,  25  N.  T.  802,  and  cases 
cited.) 

YL  The  March,  1860,  arrangement  suspended  all  the 
remedies  for  the  Chapman  debt,  until  the  estate  transferred 
to  Geo.  M.  Chapman  is  applied  and  exhausted. 

He  holds,  unaccounted  for,  the  collaterals  pledged  for  the 

Chapman  debt,  amounting  to  $22,860.59  (two  of  which  are 

in  the  judgment  of  this  court,  in  81  N.  T.  75) ;  the  balance 

of  cash  assets  transferred  by  Hunt's  assignee,  applicable  to 
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the  Becond  class  of  preferred  debt,  SSS^OOO,  and  the  other 
assets  nnascertained ;  and  the  large  real  and  personal  estate 
in  New  Jersey,  not  in  the  assignment,  but  convejed  to  him 
by  S.  L  Hunt 

If  the  remedy  is  not  suspended,  the  appellants  are  entitled 
to  a  pro  rata  application  of  the  cash  assets  proved  to  be  in 
Oeo.  M.  Chapman's  hands. 

YII.  It  is  submitted  that  the  judgment  should  be  reversed. 
If  reversed  on  the  ground  of  a  novation  and  release  of  the 
debt,  judgment  final  for  the  appellants,  with  costs,  should  be 
ordered. 

0.  E.  Pratt^  for  the  respondents. 

1.  Eunice  Chapman  unquestionably  loaned  the  money. 

1.  Chapman's  testimony  (including  check-book  and  mem- 
orandum of  account  of  moneys  collected  and  paid  out  for 
Eunice  Chapman  on  the  stumps  of  the  checks). 

2.  The  charges  to  G.  M.  Chapman  &  Co.,  on  the  books 
of  Hunt,  Thomas  &  Co. 

And  the  note  of  Isaac  L.  Hunt,  of  May  5, 1858. 

8.  The  bond  or  agreement  between  G^oige  M.  Chapman 
and  Eunice  Chapman  (put  in  evidence  by  defendants),  in 
which  is  a  full  and  formal  statement  of  the  particular  loans. 

IL  There  was  no  settlement  of  the  indebtedness  by  the 
taking  by  George  M.  Chapman  of  the  note  of  May  5, 1858, 
from  Isaac  L.  Hunt 

1.  None  of  the  memorandum  checks  of  Hunt,  Thomas  A 
Co.,  given  for  the  loans  in  suit,  were  surrendered,  and  there 
is  no  evidence  of  any  intention  to  recognize  Isaac  L.  Hunt 
as  the  sole  debtor.  (  V(m  Ips  v.  DiUaye^  6  Barb.  244 ;  Way- 
dell  V.  ZiMT,  8  Denio,  410 ;  Livmgstan  v.  RadclAffy  6  Barb. 
201 ;  SnMk  v.  Rogers^  17  Johns.  840.) 

2.  Although  this  may  have  been  in  one  sense  a  settlement, 
that  is,  an  adjustment  of  amount  due,  still,  Hunt's  note, 
within  all  the  cases  and  authorities  cited  in  the  above  quoted 
cases,  was  no  payment  or  satisfacticm  oi  this  claim  against 
Hunt,  Thomas  &  Co. 
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III.  The  transaction  of  the  agreement  of  March  10, 1860, 
and  the  agreement  with  Isaac  L.  Hunt,  did  not  operate  to 
discharge  the  debt. 

1.  All  the  authority  proved  to  have  been  given  by  Ennice 
Chapman  to  George  M.  Chapman  was  to  invest  her  moneys 
as  received,  and  secure  its  collection  by  ordinary  measures, 
and  incidentally  to  prevent  any  sacrifice  of  the  assets  of 
Isaac  L.  Hunt,  even  by  taking  the  trusts  of  the  assignment. 

2.  Conceding  that  the  moneys  were  loaned  by  Eunice 
Chapman  to  Hunt,  Thomas  &  Co.,  they  became  severally 
liable  to  her  for  the  repayment. 

As  between  Eunice  Chapman,  the  creditor,  and  them- 
selves, there  was  no  application  of  the  principles  governing 
the  relation  of  principal  and  sureties. 

The  fact  of  tixe  partnership  having  been  dissolved,  Isaae 
taking  the  assets  and  assuming  the  liabilities,  with  the 
knowledge  of  the  plaintiff,  does  not  make  the  retiring,  part* 
ners  liable  as  sureties  simply. 

They  still  remained  and  were  primarily  liable  severally  to* 
Eunice. 

It  is  confidently  submitted  that  no  case  or  authority  is 
dted  by  the  appellants'  counsel  to  warrant  the  assumption 
of  this  theory,  which  lies  at  the  foundation  of  the  defense. 

It  would  seem  to  be  clear,  upon  principle,  that  the  legal 
relations  of  the  parties  to  the  original  contract  could  not  be 

« 

dianged  at  the  will  of  the  debtors,  by  any  transactions 
between  themselves,  no  matter  whether  the  plaintiff  was 
informed  or  knew  of  the  act  or  not.. 

The  creditor  could  pursue  her  remedies  at  once  against 
any  and  all  of  the  debtors. 

Again :  The  fact  that  G.  M.  Chapman,  Eunice  Chapman's 
agent,  took  the  possession  and  control  of  the  Hunt  assets^ 
neither  discharged  nor  suspended  any  of  the  rights  of  Eunice 
Ghapmaa. 

By  the  agreements  in  evidence,  it  wiU  be  perceived  that 
the  transaction,  shortly  stated,  was,  that  Gheorge  should,  at 
the  request  of  the  creditors  and  of  the  defendants,  purchase 
in  the  debts,  and  represent  the  unpreferred  orediton^  and 
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that  this  should  be  done  in  six  months'  time  (a  provision  for 
the  benefit  of  Isaac  simply,  and  looking  to  the  resumption 
of  business  by  him)l  But  even  if  Eunice  be  affected  by 
notice  of  all  the  specific  details  of  the  agreement  (although, 
as  the  evidence  shows,  George  merely  had  the  power  from 
Eunice  to  turn  the  Hunt  assets  to  the  best  advantage,  by 
undertaking  the  performance  of  the  trusts  of  the  assignment, 
and  that  Eunice  had  no  notice  of,  and  never  authorized  the 
collateral  agreements  between  Samuel  I.  Hunt  and  Isaac  L. 
Hunt),  still,  even  in  that  case,  there  was  no  suspension  or 
reUnquishment  of  the  claims  against  Hunt. 

George  M.  Chapman  was  to  purchase  and  represent  the 
debts,  not  to  pay  and  discharge  them,  and  could  at  any  time 
have  enforced  them  by  suit  against  Isaac  L.  Hunt  or  his 
partners. 

By  reference  to  the  agreement  with  Isaac  L.  Hunt,  it  will 
beseen  that  the  assigned  estate  was  to  be  applied  to  reim- 
buroe  Chapman  for  what  he  paid  out  in  purchasing  the 
debts. 

lY.  And  to  constitute  any  valid  defense,  this  testimony 
as  to  the  agreements  of  George  M.  Chapman,  and  his  acts 
under  the  assignment,  should  have  proved  what  counsel 
claimed  before  the  referee  it  would  show  when  it  was  offered 
(and  for  that  purpose  received),  but  what  it  has  fully  dis- 
proved, that  G.  M.  Chapman  had  collected  and  had  in  his 
hands  sufficient  of  the  assets  to  satisfy  this  debt,  and  which 
equity  would  compel  him  to  apply. 

Y.  As  to  appropriation  of  payment9,  Chapman  appropria-^ 
ted  the  prior  payments  to  reimburse  himself  for  all  moneys 
paid  in  pursuance  of  his  agreement  with  Isaac  L.  Hunt,  of 
Harch  10, 1860,  being  the  moneys  paid  out  in  the  purchase 
of  the  claims  tmder  schedules  A  and  B  of  Hunt's  assign- 
ment, leaving  the  amount  due  himself  and  his  mother  to  be 
last  paid.  Hence  his  statement,  that  the  claim  agreed  to  be 
paid  in  his  agreement  of  March  10,  1860,  ahead  of  his  own 
and  his  mother's  claim,  amounted  to  between  $40,000  and 
$50,000.  It  80  appears  by  the  retention  of  the  checks  in 
.suit,  by  his  own  testimony,  by  the  instrument  in  which  this 
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debt  is  declared  to  be  in  existence  and  belonging  to  bis  mother, 
by  bis  accoant  on  tbe  stumps  of  the  checks,  bj  the  note  of 
May  5, 1858,  and  by  evidence  of  Carlton  Smith. 

Chapman  cannot  be  bound  by  the  accounts  of  I.  L.  Hunt, 
the  debtor.  He  is  shown  never  to  have  seen  the  books  until 
long  after  the  payments  therein  credited  were  made. 

Defendants'  exhibit  shows  that,  July  8,  1860,  Chapman 
held  claims  against  the  estate  of  I.  L.  Hunt  amounting  to 
$76,228. 29,  certified  as  correct  by  Isaac  L.  Hunt. 

As  an  offset  to  this,  Samuel  I.  Hunt,  the  assignee,  testifies, 
that  he  delivered  to  G.  M.  Chapman,  under  agreement  of 
^  March  10, 1860,  a  stock  of  hardware  amounting  to  (22,741.68, 
which  was  applied  in  payment  of  his  and  Noah  S.  Hunt's 
preferred  claims,  amounting  to  $22,208.75,  and  that  the 
difference  was  afterward  paid  April  7, 1860.  Also,  that  he 
paid  Chapman  $22,093.93,  over  and  above  the  hardware  on 
account  The  defendants  also  show  that  $4,759.57  was  col- 
lected on  the  collaterals.  These  sums  are  all  that  they  pre- 
tend G.  M.  Chapman  received  from  Hunt's  estate;  and 
Chapman,  in  answer  to  defendants'  counsel,  states  that  he 
received  in  realized  value  of  Hunt's  estate,  about  $40,000 
over  and  above  the  expenses  of  the  trust.  Chapman  also 
produced  a  statement  of  moneys  received  and  disbursed  by 
him.  This  statement  the  appellants  have  omitted  from  the 
case. 

This  statement  showed  in  detail  that  the  $10,000  which 
Cliapman  says  he  received  after  the  transfer,  included  the 
$4,759.57  collected  on  collaterals,  and  the  balance  went  to 
pay  the  expenses  of  the  trust,  including  derk  hire  and  store 
rent,  at  the  rate  of  $4,500  a  year. 

Chapman  states  that  the  moneys  collected  on  collaterals 
above  referred  to,  $4,759.57,  were  deducted  from  the  specific 
loans  they  were  given  to  secure. 

It  is  plain,  therefore,  that  the  plaintiff's  claim  remainB 
unpaid. 

VT.  As  to  the  release,  it  purports  to  be  the  release  of  G. 
M.  Chapman  alone,  and  could  not  operate,  of  course,  upon 
the  debt  due  to  Eunice  Chapman ;  neither  by  the  acts  nor 
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conduct  of  either  Eunice  or  Geoi^  was  it  represented  (as  is 
claimed)  to  affect  the  claim  in  question.  Before  it  was  ex- 
ecuted, Thomas  and  Hunt  are  both  shown  to  have  known  of 
the  fact  that  Eunice  owned  this  debt. 

Ohapman  testifies  that  he  received  no  consideration  for 
executing  this  release ;  that  he  had  no  authority  whatever  to 
release  the  indebtedness  in  snit ;  and  that  he  never  had  any 
special  authority  to  release  the  claims  in  question. 

Vil.  There  was  no  novation. 

Mrs.  Ohapman  did  not  direct  Hunt  to  pay  to  George  M. 
Ohapman  as  the  creditor ;  she  did  not  receive  any  considera- 
tion therefor;  she  did  not,  as  claimed  by  the  appellants' 
connsel,  purchase  into  or  accept  an  assignment  of  an  interest 
in  the  ^^  consolidated  "  preferred  debt.  The  debt  was  due  to 
her,  and  it  is  submitted  that  a  preference  of  George  M.  Ohap- 
man for  a  larger  amount  than  was  due  him,  would  be  void 
for  every  thing  over  the  actual  debt.  George  M.  Ohapman 
conld  only  be  preferred  for  the  amonnt  actually  due  him ; 
and  Mrs.  Ohapman  was  not  therefore  preferred  at  all. 

By  the  agreement  or  the  instrument  between  G.  M.  Ohap- 
man and  his  mother,  of  April  9,  1860,  he  assigned  €ts  ooUate- 
ral  to  her  debt,  a  portion  of  the  debt  belonging  to  him ;  his 
own  preferred  debt. 

YIII.  The  defendant  Thomas  assisted  in  making,  and  had 
notice  of  the  agreements,  and  consented  thereto. 

1.  The  assignment  of  Samuel  I.  Hunt  to  G.  M.  Ohapman 
was  made  at  the  request  and  with  the  consent  of  defendant 
Thomas,  and  had  the  effect  as  against  him  to  rescind  the 
assignment  of  Isaac  L.  Hunt  to  Samuel  I.  Hunt,  and  thus 
discharge  the  claim  of  the  defendant  Thomas,  mentioned  in 
that  assignment. 

3.  The  old  assignment  from  Isaac  L.  Hunt  to  Samuel  I. 
Hunt  having  been  terminated  by  agreements  B  and  O,  G. 
M.  Ohapman  was  left  free  to  pay  the  advances  made  bj 
himself,  in  pursuance  of  those  agreements,  Jirst  in  fvU^  and 
was  obliged  to  do  so  by  said  agreements. 

8.  The  assignment  from  Samuel  I.  Hunt  to  G.  M.  Chap- 
man was  made  by  direction  of  all  the  creditors,  including 
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those  in  schedules  A  and  B  of  the  assignment  of  Isaac  L. 
Hunt  to  Samuel  I.  Hunt,  defendant  Thomas  being  included, 
and  the  same  was  ratified  by  him  when  he  released  Samuel 
I.  Hunt,  the  assignee,  and  directed  him  to  assign  the  assets 
to  6.  M.  Ohapman. 

4.  An  important  feature  of  these  aglreements  of  March  10, 
1860,  was  the  provision  that  all  the  agreements  should  be 
ratified  by  aU  the  creditors,  and  that  they  should  release 
Samuel  L  Hunt,  the  assignee,  from  the  trusts  of  the  assign- 
ment to  him,  and  direct  him  to  transfer  the  assets  to  G.  M. 
Ghapman. 

Samuel  I.  Hunt,  assignee,  says  on  page  48 :  ^^  The  evidence 
that  Mr.  Chapman. had  performed  his  agreement  so  as  to 
entitle  him  to  the  assignment  of  the  assets,  was  the  releases 
he  presented  from  the  creditors."  He  is  asked  by  defense, 
*^  What  evidence,  if  any,  did  he.  Chapman,  produce  of  his 
having  purchased  the  debts  named  in  schedules  A  and  Bt " 
He  answered,  "  He  brought  the  releases  of  the  parties." 

This  release  was  put  in  evidence  with  twelve  other  exhibits, 
produced  on  call  of  defendant,  and  suppressed  by  defendant. 

EL  No  part  of  the  claim  in  suit  has  been  paid. 

1.  See  point  V  of  this  brief. 

5.  Chapman  was  not  obliged  under  the  agreements  of 
March  10, 1860,  and  the  assignment  to  him  from  Samuel  I. 
Hunt,  to  apply  any  surplus  he  might  have  over  and  above 
enough  to  reimburse  himself  for  debts  paid  that  were  included 
in  schedule  A,  pro  rata^  in  payment  of  the  debts  included  in 
schedule  B,  as  the  old  assignment  and  schedules  A  and  B  had 
been  terminated,  and  he  could  pay  himself  generally  all 
advances  he  had  made  in  getting  up  claims. 

Eunice  Chapman  had  not  been  paid,  and  her  claim  in  fact 
not  being  preferred,  she  has  to  look  to  Thomas  in  the  first 
instance  for  her  money. 

S.  The  question  of  payment  has  been  passed  upon  by  the 
referee,  and  his  finding  is  conclusive,  there  being  confiicting 
testimony  on  that  question. 

4.  The  defendant  should  not  be  permitted  to  raise  the  point 
that  the  debt  has  been  paid,  as  he  has  suppressed  the  evi- 
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dence  that  would  efitablish  the  fact  that  no  part  of  it  has 
been  paid. 

6.  The  debts  on  schedule  A  of  exhibit  A,  amount  to 
$48,321.57,  without  including  a  large  sum  due  the  thirteen 
clerks  of  the  firm  therein  mentioned. 

[Statement  of  account,  etc.,  omitted.] 

6.  It  does  not  appear  what  G.  M.  Chapman  advanced  to 
pay  and  buy  the  claims  in  suhedule  B ;  the  presumption  is 
he  paid  in  full,  and  exhibit  P  put  in  by  defendant,  shows 
that  as  early  as  July  8, 1860,  Isaac  L.  Hunt  admitted  that 
Chapman  had  already  valid  claims  against  the  estate  for 
debts  in  schedules  A  aud  B,  to  the  amount  of  $76,228.85,  or 
less  claim  in  suit  $68,093.59. 

7.  Samuel  I.  Hunt  states  from  recollection  that  he  realized 
$79,326.39  under  the  assignment,  but  the  case  nowhere  shows 
what  amount  he  passed  over  to  G.  M.  Ohapman,  except  as 
we  have  before  stated.  He  also  makes  the  schedules  less  in 
amount;  but  he  states  from  memory  eight  years  after  he 
ceased  to  have  any  thing  to  do  with  the  estate,  and  with  no 
data  before  him.    The  schedules  speak  for  themselves. 

8.  Eunice  Chapman  was  not  a  party  to  any  of  the  agree- 
ments between  G.  M.  Chapman  and  the  defendant,  and  the 
Hunts,  and  cannot  be  bound  by  the  acts  of  G.  M.  Chapman 
touching  the  assigned  estate.  He  was  simply  her  agent  for 
investing  and  collecting  her  money,  and  she  is  not  proved  to 
have  had  any  knowledge  of  the  transactions  attempted  to  be 
set  up  in  defense,  or  to  have  eVer  waived  or  released  her 
claim  on  defendant,  or  given  any  authority  to  G.  M.  Chap- 
man so  to  do. 

The  judgment  should  be  afSrmed. 

Woodruff,  J.  My  examination  of  this  case  has  not  heem 
very  satisfactory,  but  it  has  produced  a  very  decided  convio- 
tion  that  injustice  has  been  done  to  the  appellants. 

1.  In  the  appropriation  of  payments  made  by  Isaac  L. 
Hunt  to  George  M.  Chapman,  after  the  dissolution  of  the 
firm  of  Hunt,  Thomas  &  Co.,  and  the  retention  of  the  assets 
by  Hunt,  upon  his  agreement  for  the  payment  of  debts. 
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In  my  judgment,  the  retiring  partners  were  entitled  to 
claim,  that  payments,  thereafter  made  by  Hunt  to  Chapman 
— in  general  account — not  specifically  appropriated  when 
the  payments  were  made — shoold  be  applied  in  order  of 
payment  to  the  earliest  indebiedneee.  This  would  apparently 
greatly  reduce — ^not  entirely  extinguish — the  liability  of  such 
retiring  partners  to  the  intestate,  the  original  plaintiff.  But 
in  stating  the  account,  the  debits  and  credits  have  been, 
without  any  such  appropriation,  carried  down  successively  to 
June,  1861,  and  because  a  balance  of  the  whole  of  the  trans- 
actions is,  by  reason  of  more  recent  charges,  found  due,  which 
exceeds  the  amount  of  the  plaintiff  ^s  claim,  it  is  thereupon 
inferred  that  the  whole  of  her  claim  is  unpaid. 

2.  It  is  apparent  that  the  referee  has  proceeded  upon  the 
idea,  or  has  reached  his  conclusions  upon  the  theory  that  Mrs. 
Chapman,  the  mother,  is  unaffected  by  the  acts  of  George 
M.  Chapman  in  the  transactions  after  the  assignment,  in 
which  he  was  substituted  as  assignee,  and  assumed  the 
administration  of  the  trusts. 

He  was  not  only  her  agent  (if  it  is  true  that  the  moneys 
which  she  claims  in  this  action  were,  in  fact,  her  separate 
moneys),  but  the  arrangement  by  which  he  became  trustee 
had  her  assent,  and  as  between  her  and  the  appellants,  she 
cannot  reftise  to  be  affected  by  what  George  M.  Chapman 
did  therein.  The  creditors  could  not  take  the  assets  and  the 
trust  created  by  Hunt  into  their  own  hands,  and  administer 
them  as  they  saw  fit,  and*  hold  these  appellants  liable  as 
original  debtors,  without  regard  to  the  manner  in  which  the 
assigned  funds  were  appropriated  and  the  trust  administered. 

As  between  them  and  the  plaintiff,  property  and  funds 
coming  to  the  hands  of  George  M.  Chapman,  are  to  be 
applied,  or,  in  equity,  deemed  applied,  according  to  the  equit- 
able rights  of  the  appellants,  under  the  trust  created  by  Hunt 
for  the  payment  of  debts,  for  some  of  which  the  appellants 
were  liable. 

3.  It  is  difScult  to  discover  what  has  been  done  with  the 
large  amount  of  funds  traced  to  the  hands  of  George  M. 
Chapman. 

VouIV.       80 
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I  do  not  attempt  to  state  an  account  with  him,  nor  to 
prove  my  conclasion  that  the  judgment  should  be  reversed 
upon  an  attempt  to  charge  him  with  the  amount  which  appa- 
rently came  to  his  hands,  but  deeming  the  plaintiff  affected 
by  his  acts,  both  as  her  agent  and  trustee,  I  am  much 
impressed  by  the  testimony  which  bears  upon  this  subject. 
The  former  assignee  testifies  (and  he  was  not,  in  this,  I  think, 
contradicted),  that  he  paid  Qt.  M.  Chapman,  hardware,  re- 
ceived as  cash,  $22,741.68;  cash  and  assets,  received  as 
cash,  $22,093.93 ;  and  afterward,  a  further  $3,000 ;  making 
$47,835.61.  Chapman  states  that  he  collected  $10,000. 
Whether  this  is  in  addition  to  the  other  sums  is  not  very 
clear.     What  has  he  done  with  this  large  amount? 

The  former  assignee  testified  that  he  paid,  under  schedule 
A,  annexed  to  the  assignment,  his  own  and  other  debts  to 
the  amount  of  $43,947.20.  When  it  is  observed  that  the 
whole  of  the  debts  provided  for  in  that  schedule  amount,  as 
stated  in  the  schedule  itself,  to  less  than  $50,000,  it  is  palpa- 
ble that  there  came  to  the  hands  of  George  M.  Chapman  a 
very  large  excess  (over  and  beyond  the  balance  of  $7,000  or 
thereabouts  in  schedule  A),  directly  applicable  to  the  pay- 
ment of  the  debts  named  in  schedule  B,  among  which  is  the 
debt  for  $31,865,  claimed  to  include  moneys  due  to  the  plaint- 
iff; and  I  think  it  clear  that,  for  what,  under  the  arrange- 
ment by  which  he  took  the  property,  he  received,  which  was, 
by  the  assignment,  applicable  to  the  debts  in  schedule  B,  his 
mother,  whose  agent  he  was,  and  who  had  assented  to  the 
arrangement,  was  bound  (in  favor  of  these  appellants)  to 
credit  her  proportionate  share.  In  other  words,  whatever 
came  to  George  M.  Chapman's  hands,  which,  according  to 
the  trusts  in  the  assignment,  was  applicable  to  the  debt  due 
to  the  plaintiff,  is  to  be  charged  to  her ;  the  receipt  thereof 
by  her  son,  in  the  relations  existing  between  her  and  him  and 
these  appellants,  is  to  be  deemed  a  receipt  thereof  by  herseli^ 
so  far  as  these  appellants  are  concerned. 

Indeed,  in  ascertaining  the  amount  applicable  to  debts  in 
schedule  B,  it  is  to  be  fiirther  noticed  that,  under  the  arrange* 
ment  by  which  G.  M.  Chapman  was  substituted  in  the  place 
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of  the  former  assignee^  he  was  only  to  be  paid  what  it  cost 
him  to  pnrchafle  the  debts,  and  not  their  fall  amount ;  if, 
therefore,  he  purchased  the  residue  of  the  debts  named  in 
schedule  A,  at  a  discount,  there  would  be  a  still  increased 
amount  received  by  him,  applicable  to  the  plaintiff's  debts. 

I  call  attention  to  these  considerations, hiotwithstanding 
they  seem  to  involve  some  discussion  of  the  facts,  upon  the 
state  of  the  proof.  If  it  was  clear  that  the  facts  thus  deduced 
were  as  they  present  themselves  to  my  mind,  then  a  question 
of  law  would  arise,  which  is  within  our  province  to  consider, 
and  I  should  have  no  hesitation  in  saying  upon  that  question 
that  the  appellants  were  entitled  to  a  considerable  credit 
which  has  not  been  given  them.  And,  although  this  view  of 
the  facts  is  not  suggested  as  the  ground  of  reversal,  the  sug- 
gestions may  be  useful  in  the  further  history  of  the  case. 

4.  The  ground  upon  which  this  judgment  must  be  reversed 
IS,  that,  if  the  other  facts  are  assumed  in  the  plaintiff's  favor, 
it  appears,  that,  George  M.  Chapman  having  purchased  the 
debts  unpaid  in  schedule  A,  and  the  debts  mentioned  in 
schedule  B,  the  trusts  created  by  Isaac  L.  Hunt's  assignment, 
in  which  these  appellants  had  a  large  interest,  were  entirely 
perverted,  and  were  perverted  by  George  M.  Chapman,  the 
agent  of  the  plaintiff,  and  the  trustee  constituted  by  her 
assent,  in  the  place  of  the  former  assignee. 

It  is  not  only  proved,  but  expressly  conceded  by  the 
respondent's  counsel,  that  G.  M.  Chapman  (instead  of  apply- 
ing the  assets  received  to  the  satisfaction  of  the  debts  provided 
for  in  the  assignment,  in  relief  of  the  liability  of  the  appel- 
lants, computing,  for  the  purpose  of  pro  rata  distribution, 
those  which  he  purchased,  at  the  price  which  he  paid  for 
them)  in  fact  applied  those  assets  first  to  reimburse  himself 
infuU  for  what  he  paid  in  the  purchase  of  those  debts,  leav- 
ing, or  attempting  to  leave,  the  claim  of  the  plaintiff  wholly 
unpaid,  and  for  that  whole  amount  it  is  now  sought  to  make 
the  appellants  chargeable. 

This  was  a  plain  violation  of  their  equitable  rights,  and,  as 
to  them,  it  is  no  justification  that  in  making  him  the  substi- 
tuted trustee,  the  other  parties  agreed  to  it. 


/ 
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The  circumstance  that  they  did  so  agree  is,  of  itself,  verj 
strong  evidence  of  the  novation  of  the  debt,  which  waa 
insisted  upon  by  the  appellants,  as  proved.  It  tended  in  a  high 
degree  to  show  that,  in  the  entire  transactions,  after  Isaac  L. 
Hnnt,  with  the  clearly  proven  knowledge  of  Geoige  M.  Chap- 
man, had  assumed  the  payment  of  the  debts  of  the  firm,  and 
especially  in  the  arrangements  by  which  the  latter  was  sub- 
stituted as  trustee,  the  parties  were  looking  solely  to  Isaac  L. 
Hunt  and  his  assets  for  the  payment  of  the  debts,  and  acted 
for  thai  reason  in  the  appropriation  of  those  assets  as  they 
thought  proper,  without  consulting  the  appellants  or  having 
any  reference  to  their  interest  in  the  matter.  It  is  difScult  to 
explain  this  consistently  with  honesty  and  fair  dealing,  other- 
wise than  on  the  ground  that,  at  that  time,  they  did  not  regard 
the  appellants  as  debtors,  or  as  having  any  interest  in  the 
matter. 

Be  this  as  it  may,  if  the  appellants  remained  liable  to  the 
plaintiff,  then  they  had  a  clear  right  to  have  the  assets  which 
came  to  the  hands  of  George  M.  Chapman,  ratably  applied 
in  redemption  or  extinguishment  of  their  liability,  as  above 
indicated;  and,  deeming  the  plaintiff  affected  by  the  acts  of 
George  M.  Chapman,  for  reasons  above  stated,  the  moneys 
received  by  him,  applicable  to  her  claim,  are,  in  favor  of  these 
appellants,  to  be  deemed  received  by  her. 

The  judgment  is  plainly  erroneous,  and  a  new  trial  must 
be  ordered. 

Judgment  reversed. 
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Jaicss  Hobitkb  and  Jambs  Lttdlum,  BeepondentB,  v.  Dayid 
H.  Ltkan  and  Eiohabd  L.  Allbn,  Appellants. 

UHDKBTAKnrO  OH  AFPBAL.     LlABZUTT  OF  BUHWIBS.     MODIFICATION  OF 

BZEflrnia  liabiutt  ob  ab  ubdbbtakibo  bt  act  of  ubqiblatubb. 
Dakaobb.    Pbacticb.    Godb  of  Pbocbdubb. 

The  opinions  in  this  case  are  inserted  in  the  order  as  rendered,  thongh  the 
poeitionB  taken  by  the  judges,  respectively,  upon  a  main  point  in  the  con- 
troversy, are  BO  Ikr  different  as,  in  effect,  to  constitute  the  opinion  of 
MnjiBB,  J.,  a  diasenting  opinion.  The  opinion  of  Gboteb,  J.,  was  for 
an  absolute  affirmance  of  the  judgment  below ;  that  of  MnJiRK,  J.,  for  a 
conditional  affirmance,  or  the  affirmance  of  a  reduced  amount.  The 
opinion  of  Gbovbb,  J.,  is  to  be  taken  as  that  of  the  court,  and  is  to  the 
fbUowing  effect :  that 

The  sureties,  in  an  undertaking  upon  an  appeal,  enter  into  the  same,  subject 
to  the  power  of  the  legislature  to  change  the  law  in  respect  to  the  dam- 
ages that  may  be  awarded,  and  are  bound  by  the  contract  construed  by 
the  law  as  it  exists  at  the  time  when  they  are  called  upon  to  perform  it. 
Hence, 

Where,  after  an  undertaking  in  the  usual  form  to  stay  execution  upon  an 
appeal,  the  law  was  amended  (Laws  of  1858,  eh.  806,  g  11,  subd.  6),  author- 
ising the  Court  of  Appeals,  in  its  discretion,  to  allow  ten  per  cent  dam- 
ages for  dday,  and,  upon  the  affirmance  of  the  judgment  in  such  case, 
the  court  did  make  an  allowance  of  five  per  cent  for  the  delay,  Add,  that 
the  sureties  were  not  discharged  Imrn  their  liability  by  reason  of  this 
statutory  increase  in  the  amount  of  damages  that  might  be  awarded  on 
affinnanoe  of  the  judgment. 

If  it  were  true,  that  an  amendment  increasing  the  damages  that  might  be  I 

allowed,  could  only  operate  prospectively,  and  to  cases  thereafter  brought 
on  appeal*  the  allowance  of  the  statutory  increase  in  a  case  pending  at  the 
time  of  the  passage  of  the  amendment,  though  an  error,  would  not  dis- 
charge the  sureties  from  their  liability,  but  would  be  the  ground  for  a 
motion  to  correct  the  erroneous  judgment,  and  such  motion  could  be  ' 

made  only  in  the  original  •cause,  according  to  the  practice  in  this  State, 
and  the  question  cannot  be  raised  by  the  sureties  in  an  action  against 
them  upon  their  undertaking. 

This  case  presentB  no  analogy  to  those  in  which  parties  by  their  own  acts 

•  have  changed  their  contract  to  the  prejudice  of  the  surety  without  his 
consent 

This  action  is  brought  npon  two  nndertakings  executed  by 
the  defendants  abo^e  named,  on  an  appeal  from  two  judg- 
ments in  the  Supreme  Court,  recovered  by  these  plaintiffs 
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and  one  Edinnnd  F.  Grant,  against  Cortland  Wood  and  John 
0.  Lyman.  The  undertakings  are  both  dated  May  12, 1857, 
and  are  in  the  nsnal  form,  to  stay  execution.  After  the  re- 
covery of  the  two  judgments  in  the  Supreme  Court,  which 
was  on  September  17, 1855,  and  before  the  appeal  was  taken 
to  the  Court  of  Appeals,  Edmund  F.  Grant  died,  and  his 
administrator,  William  H.  Grant,  assigned  all  his  interest  in 
said  judgments  to  the  co-plainti£b.  Homer  and  Ludlum. 
Both  the  judgments  were  affirmed  in  the  Court  of  Appeals, 
with  ten  per  cent  damages  for  delay,  etc.,  as  authorized  by 
the  statute  of  1858;  and  the  judgments  were  perfected  in 
Westchester  county,  July  30,  1861,  and  executions  issued 
and  returned  unsatisfied. 

Two  several  actions  were  conmienced  against  these  defend- 
ants on  their  undertakings,  August  23,  1861.  They  then 
answered,  setting  up  the  act  of  the  legislature  of  1858,  en- 
abling the  Court  of  Appeals  to  award  damages  on  affirming 
judgment,  and  thereby  increasing  the  liabilities  of  the  sure- 
ties, after  they  had  executed  the  undertakings;  discharged 
the  defendants  from  liability.  After  the  answers  were  put 
in,  the  actions  were  consolidated  by  an  order  dated  July  14, 
1862. 

The  action  was  tried  at  Westchester  Circuit,  March  19, 
1863,  by  Mr.  Justice  Lon  (without  a  jury).  The  question 
discussed  in  the  opinion  was  raised  upon  the  trial,  and  excep- 
tions duly  taken  to  the  refusal  to  nonsuit  and  dismiss  the 
complaint,  and  to  the  legal  conclusions  of  the  judge,  who 
ordered  judgment  for  the  plaintiffs ;  and  judgment  was  per- 
fected March  20,  1863,  for  $4,813.83,  damages  and  costs; 
from  which  an  appeal  was  taken  by  the  defendants  to  the 
General  Term,  where  the  judgment  was  affirmed ;  and  from 
which  judgment  the  defendants  appeal  to  this  court. 

CarpenHer  dk  Beaoh^  for  the  appellants,  and  John  K. 
Porter^  of  counsel. 

This  is  an  appeal  from  a  judgment  of  the  General  Term 
in  the  second  district,  affirming  a  judgment  against  the  de- 
fendants for  $4,813.83. 
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The  action  was  on  an  undertaking,  executed  by  the  defend- 
ants on  the  12th  of  May,  1857,  as  sureties  in  another  action 
on  appeal  to  the  Court  of  Appeals. 

The  principal  question  involved  is,  as  to  the  effect  on  the 
obligation  of  the  sureties,  which  followed  from  the  course  of 
the  respondents  in  that  action,  in  taking  judgment  in  this 
court,  not  only  for  principal,  interest  and  costs,  but  also  for 
ten  per  cent  damages  in  addition  for  delay,  on  the  entire 
amount  of  the  recovery,  under  authority  of  a  statute  passed 
eleven  months  subsequent  to  the  execution  of  the  undertaking. 

The  &cts  are  briefly  stated  in  the  findings  of  the  judge. 
The  questions  discussed  in  the  following  points  were  duly 
•raised  on  the*trial,  and  exceptions  were  duly  taken  to  the 
refusal  to  dismiss  the  complaint,  and  to  the  legal  conclusions 
of  the  judge: 

I.  When  the  undertaking  was  executed  in  May,  1857,  the 
only  damages  which  could  be  awarded  on  appeal,  were  interest 
on  the  amount  recovered,  and  the  costs  and  disbursements 
incurred  on  such  appeal ;  and  these  were  the  only  "  damages  " 
on  appeal,  which  the  sureties  in  fact  contemplated,  or  which 
in  legal  effect  they  contracted  to  pay. 

1.  At  ah  antecedent  period,  the  Court  of  Errors  was 
authorized,  on  affirming  a  common  law  judgment,  or  chancery 
decree,  '^  To  award  damages  for  the  delay  and  vexation,  to 
be  assessed  in  the  discretion  of  the  court."  (2  E.  S.  618,  §§ 
32,  35.) 

2.  The  original  of  this  was  the  statute  of  3  Henry  YII,  c. 
10,  stated  in  Newlcmd  v.  HotmeSy  4  Queen's  Bench,  886. 
(48  Eng.  Com.  Law.)  It  was  an  extension  of  the  "  amerce- 
ment, j>ro  faUo  olamorey^  formerly  imposed  upon  suitors  in 
the  original  court  only,  but  not  in  the  appellate  court. 
Blackstone  calls  this  fine,  ^^domi-agea  against  the  plaintiff  who 
prosecutes  a  groundless  action."  (3  Black.  Com.  275.) 

3.  The  statute  substantially  limited  the  amount  of  allow- 
ances for  such  damages,  by  limiting  the  penalty  of  the  bond 
in  that  regard  to  $300.  (2  E.  S.  596,  §  27,  subd.  3.) 

4.  No  such  power  was  ever  vested  in,  or  exercised  by,  the 
Court  of  Appeals  prior  to  1858 ;  and  the  only  damages  which 
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the  court  could  award  beyond  the  judgment,  or  which  the 
surety  undertook  to  pay,  were  the  interest  on  the  sum 
recovered  and  the  costs  of  the  appeal. 

5.  An  undertaking  to  pay  the  debt,  interest  and  costs,  if 
the  appellant  failed,  was  a  different  engagement  from  one,  to 
pay  for  him  a  discretionary  fine  for  bad  faith  in  prosecuting 
a  groundless  appeal. 

6.  The  failure  to  vest  any  such  power  in  the  Court  of 
Appeals  until  1858,  was  not  the  only  omission  in  the  Code, 
which  made  subsequent  legislation  necessary.  There  was  a 
like  omission  to  provide  for  the  case  of  the  dismissal  of  an 
appeal,  and  prior  to  the  amendment  in  that  respect,  the  court 
held  that  where  the  appeal  was  dismissed,  tne  surety  was 
absolved.  {Drummond  v.  Husson^  14  N.  Y.  60.) 

7.  By  the  act  of  April  17, 1858,  section  807  of  the  Code 
was  amended,  by  inserting  in  the  6th  subdivision,  a  clause 
investing  the  court  with  authority  to  punish  the  party  for 
taking  a  dilatory  appeal.  The  words  of  the  clause  are: 
"  And  when  a  judgment  is  affirmed,  the  court  may,  in  its 
discretion,  also  award  damages  for  the  delay,  not  exceeding 
ten  per  cent  on  the  amount  of  the  judgment."  (Laws  of  1858, 
493,  §  11,  subd.  6.) 

II.  The  amendment  of  1858  does  not  extend  to  appeals 
taken  previous  to  that  date. 

1.  Its  incorporation  into  the  pre-existing  Code  does  not 
render  it  retrospective. 

^^  The  effect  of  an  amendment  of  a  statute  made  by  enact- 
ing that  the  statute  is  amended  so  as  to  read  as  follows,  and 
then  incorporating  the  changes  or  additions  with  so  much  of 
the  former  statute  as  is  retained,  is  not,  that  the  portions 
of  the  amended  statute  which  are  merely  copied  without 
change,  are  to  be  considered  as  having  been  repealed  and 
again  re-enacted,  nor  that  the  new  provisions,  or  the  changed 
portions,  should  be  deemed  to  have  been  the  law  at  any  time 
prior  to  the  passage  of  the  amended  act.  The  part  which 
remains  unchanged,  is  to  be  considered  as  having  continued 
the  law  from  the  time  of  its  original  enactment,  and  the  new 
or  changed  portion  to  have  become  law,  only  at,  and  subse- 
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qnent  to  the  passage  of  the  amendment."  {Ely  y.  Saltan^  16 
N.  Y.  595.) 

2.  The  amendment  is  not  in  terms  retrospective,  and  should 
not  be  so  construed.  {Bailey  v.  Mayor  of  New  Torh^  7 
Hill,  146;  BuU  v.  Ketchvm^  2  Denio,  188;  Hamilton  v. 
AveriU^  11  Wend.  622,  624-5 ;  BeaUy  v.  Smiih^  2  Hen.  & 
Munf.  397 ;  Btti^  v.  CaJmlho^  4  Nev.  &  Man.  894 ;  Rex  v. 
TFtM,  2  Bam.  &  Ad.  204,  and  note.) 

{a)  In  the  case  of  Bailey  v.  Mayor  of  New  York^  first 
above  cited,  it  was  held,  that  ^Hhe  third  section  of  the  act 
passed  May  7, 1844,  authorizing  interest  to  be  taxed  upon  ver- 
dicts, etc.,  does  not  apply  to  verdicts  rendered  before  the  act 
was  passed,  but  it  is  to  be  construed  prospectively."  Nelson, 
Gh.  J.,  said :  ^^  Notwithstanding  the  peculiar  phraseology  of 
the  section  relied  on  by  the  plaintiff's  counsel,  we  think  it 
ought  not  to  be  so  construed  as  to  give  it  a  retroactive 
effect."  (7  Hill,  146.) 

Q>)  In  BvU  V.  Ketchvmiy  the  court  applied  the  same  rule. 
Bbonsok,  Ch.  J.,  said :  ^^  The  law  of  1844  gives  interest  on 
the  verdict  from  the  time  it 'was  obtained  to  the  time  of  the 
judgment,  whichever  party  may  have  caused  the  delay ;  but 
the  statute  does  not  retroact,  and  this  verdict  was  rendered 
before  the  law  was  enacted."  (2  Denio,  188.) 

(c)  An  appellee,  the  obligee  of  an  appeal  bond  executed 
previous  to  the  Revised  Statutes,  in  whose  favor  judgment  is 
rendered  upon  the  appeal,  is  not  bound,  for  the  purpose  of 
enforcing  his  claim  against  the  surety,  to  issue  execution 
upon  such  judgment  within  thirty  days  after  its  rendition ; 
such  provisions  being  applicable  only  to  bonds  executed 
subsequent  to  the  Bevised  Statutes  going  into  operation. 
Sayagb,  Ch.  J.,  said:  "It  was  not  competent  to  the  legisla- 
ture to  change  the  obligation  to  the  prejudice  of  the  surety." 
(11  Wend.  622,  624-6.) 

{d)  The  ease  of  BeaUy  v.  Smith  is  to  the  same  effect 
(2  Hen.  &  Munf.  897.) 

{e)  The  statute  of  William  lY,  chapter  42,  section  80, 
enacted :  "  That  if  any  person  shall  sue  out  any  writ  of  error 
upon  any  judgment  ^atsoever,  given  in  any  court  in  any 
Vol.  IV*       81 
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action  personali  and  the  court  of  error  eball  give  judgment 
for  the  defendant  thereon,  then  interest  shall  be  allowed  by 
the  court  of  error,  for  such  time  as  execution  has  been 
delayed  by  such  writ  of  error  for  the  delaying  thereof." 

A  writ  of  error  was  sued  out  before  the  act  passed.  The 
court  held,  that  ^'Section  thirty  is  prospective  only  in  its 
language,  and  cannot  therefore  apply  to  this  case.  Conse- 
quently interest  cannot  be  allowed."  {Bum  y.  OarvalAoy  4 
Key.  &  Mann.  8&4.) 

III.  If  the  amendment  could  be  construed  as  retrospective, 
it  would  to  that  extent  be  plainly  void,  at  all  events  in  respect 
to  sureties  on  previous  appeals ;  for  it  would  not  only  be  an 
ex  post  facsto  fine  or  penalty,  but  it  would  be  imposed  on  the 
sureties,  without  their  consent,  and  for  a  wrong  committed 
by  their  principal  before  its  enactment.  {Bureh  v.  Newbury ^ 
10  N.  Y.  896.) 

lY.  Oertainly,  the  recovery  cannot  be  sustained  against 
the  sureties,  tp  the  extent  of  the  penal  addition  of  ten  per 
cent 

1.  These  were  not  damages  for  the  recoveiy  of  which  the 
plaintiff's  action  was  brought,  but  legislative  damages  to 
punish  the  other  party  for  interposing  a  defense  which  failed, 
independent  of,  and  beyond  the  costs  of  the  litigation. 

2.  That  such  damages  cannot  be  superadded,  as  against  the 
surety,  under  laws  passed  subsequent  to  the  appeal,  has  been 
adjudged  by  the  Court  of  Appeals  in  two  of  the  States,  and 
there  are  no  decisions  in  conflict  with  these  adjudications. 
[SUen  V.  FmUy^  25  Miss.  535 ;  Woodson  v.  JoAns^  3  Munf. 
Va.  230 ;  Jeter  v.  Zanghomej  6  Grat.  210.) 

(a)  In  the  case  just  cited,  the  action  was  against  the  prin- 
cipal and  his  sureties,  and  the  latter  defended.  The  bond 
was  executed  in  1837.  In  1839  a  law  was  passed,  making  it 
the  duty  of  the  court  in  such  cases,  "to  give  judgment  for 
ten  per  cent  damages,  in  addition  to  the  interest  now  allowed 
by  law  "  upon  the  amount  of  the  recovery.  The  court  below 
having  given  this  ten  per  cent  damages,  the  judgment  in  this 
respect  was  reversed,  die  Court  of  Appeals  saying : 

^'  We  could  not  apply  the  statute  to  this  case  without  giving 
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it  a  retroBpective  application,  and  also  enlarffing  the  can- 
Wact  of  the  dureties.^^ 

^^  When  they  became  bound  ae  suretieB  of  K.  S.,  there  was 
no  law  imposmg  &uch  a  penalty;  nor  do  we  think  the  court 
can  now  impose  any  additional  burden  upon  them,  not  under- 
taken by  them  at  the  time  they  entered  into  the  bond.''  (25 
Hifls.  535,  549.) 

Qi)  In  Woodson  y.  Johns^  the  action  was  against  the 
principal  and  sureties  on  an  injunction  bond,  executed  in 
ITOL 

After  its  execution,  an  act  was  passed  providing  that  the 
Court  of  Appeals,  ^^vn  aU  cases  where  any  decree  rendered 
for  any  sum  of  money,  etc.,  shall  on  appeal  therefrom  be 
affirmed,  shall  award  to  the  appellee  damages  at  the  rate  of 
ten  per  centum." 

The  bill  in  the  injunction  suit  having  been  dismissed,  the 
decree  of  dismissal  was  afterward  affirmed  by  the  Court  of 
Appeals,  with  ten  per  cent  damages. 

In  the  subsequent  recovery  against  the  sureties,  the  ten 
per  cent  was  included.  The  judgment  was  held  to  be  erro- 
neous, and  one  of  the  grounds  assigned  by  the  court  for  the 
reversal  was,  that  "  no  such  damages  on  the  -affirmance  of  a 
decree  in  chancery  were  allowed  at  law,  at  the  time  of  execut- 
ing the  said  bond.''  (3  Munf.  230.) 

{c)  The  doctrine  of  this  case  was  afterward  re-affirmed  by 
the  Court  of  Appeals.  Beferring  to  the  case  in  3  Munford, 
the  court  said,  the  decision  in  that  case  was  '^  in  principle 
conclusive  as  to  the  damages  allowed  by  subsequent  laws.^' 
(5  Grat.  210.) 

y.  There  is  no  force  in  the  position  taken  in  the  court 
below,  that  as  costs  are  always  variable  in  amount,,  and  as 
statutory  changes  in  their  rates  bind  sureties  through  retro- 
spective, a  similar  rule  should  apply  to  legislatvve  penalties 
for  vexatious  litigation. 

1.  The  question,  here,  is  not  as  to  the  effect  of  a  retrospec- 
tive alteration  of  the  rate  of  costs.  Damages  are  not  costs, 
though  costs  are  sometimes  an  element  of  damages.  It  has 
been  adjudged,  that  an  undertaking  to  pay  the  one,  imposes. 
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no  obligation  to  pay  the  other.  {Zangley  v.  Wdm^^  1 
Comst.  607.) 

2.  The  damages  visited  npon  the  party,  nnder  this  pro- 
vision,  are  precisely  what  they  purport  to  be-a  statntory 
penalty  for  taking  a  dilatory  appeal. 

YI.  The  sureties  are  wholly  absolved  from  their  undertak- 
ing, by  the  act  of  the  plaintiffs  in  procuring  this  statutory 
penalty  to  be  included  in  the  judgment. 

1.  This  does  not  belong  to  the  class  of  cases  where  the 
undertaking  is  for  the  fidelity  of  an  officer  or  agent  in  the 
discharge  of  inaejmite  and  variable  duties. 

(a)  The  case  of  the  People  v.  VUae  (36  N.  T.  659),  was 
that  of  a  pvbUo  officer^  the  suit  being  on  the  bond  for  the 
discharge  of  his  official  duties. 

(5)  In  distinguishing  the  case  from  that  of  Bona/t  y.  Mc- 
Donald (1  Eng.  Law  &  Eq.  1),  the  court  said,  that  '^  was  a 
<ease  between  private  parHeSy  a  bank  and  its  agent,  where  the 
•duties  and  responsibilities  of  the  latter  were  increased  by  the 
bank,  and  has  no  application,  therefore,  to  the  present  case." 
(86  K  Y.  463.) 

{c)  The  court  gave  judgment  on  this  precise  distinction, 
and  said :  ^^  As  between  private  parties,  the  law  is,  that  any 
alteration  in  the  obligation  or  contract,  in  respect  of  which 
a  person  has  become  surety,  without  the  consent  of  the  latter, 
extinguishes  his  obligation  and  discharges  him;  and  this 
result  follows,  irrespective  of  the  inquiry,  whether  the  alter- 
ation could  work  to  the  injury  of  the  surety  or  not.  The 
reason  upon  which  this  rule  is  founded  is,  that  the  surety 
has  never  made  the  contract  upon  which  it  is  sought  to 
charge  him.  His  answer  is,  if  it  is  sought  to  charge  him 
upon  the  altered  contract,  that  he  never  made  any  such  bar- 
gain ;  and  if  upon  the  original  contract,  that  such  contract 
no  longer  exists,  having  been  legally  terminated  by  the 
altered  or  substituted  contract  made  by  the  parties.  In  either 
contingency,  the  answer  furnishes  a  complete  defense.  It  is 
daimed  by  the  defendants,  that  the  same  rule  is  applicable  to 
official  bonds.  In  this  they  are  right,  if  the  reasons  apply 
4Uid  the  same  answers  can  be  given."    The  court  then  pro- 


1868.]  HoBsnBB  V.  Lyman.  245 

Argonient  of  GoiuiBeL 

ceeds  to  Bhow  that  in  the  case  of  an  officer,  the  same  reasona 
do  not  apply.  (36  N.  Y.  469.) 

{d)  In  that  case  the  court  held  also,  that  the  dntiea  Bnper- 
added  were  of  the  same  nature  with  those  originally  imposed ; 
and  on  that  groond  distinguished  it  from  the  case  of  Pyhus 
Y.  Oihb  (6  Ellis  &  Black.  903),  where  the  duties  were  of 
another  nature,  and  to  be  executed  in  an  extended  jurisdic- 
tion ;  but  even  in  the  case  of  a  public  officer,  the  court  said : 
^'  That  imposing  duties  of  another  description,  and  not  appro- 
priate to  the  office,  would  discharge  sureties  not  coining  within 
such  contemplation."  (36  N.  T.  463.) 

(tf)  The  case  of  Ths  Mayor  of  Ifew  York  v.  Ryan  (3 
Trans.  Ap.  363),  was  identical  with  that  of  The  People  v. 
Vilas. 

,  {/)  In  the  case  of  the  Rooheeter  City  Bank  v.  EUwood^ 
the  question  turned  on  the  construction  of  the  boud,  which 
was  conditioned  that  Gold  should  ^'faithfully  discharge  the 
trust  reposed  in  him  as  such  assistant  book-keeper."  The 
duties  of  his  trust  were  not  defined,  and  in  practice  they 
varied  from  time  to  time,  his  entries  being  made  at  first  in 
only  part  of  the  books,  and  afterward  in  all.  He  made 
&lse  entries  in  one  of  these  books,  to  cover  an  embezzlement 
of 'funds. 

The  court  held,  that  the  act  was  a  breach  of  the  bond ; 
that  the  duties  of  the  trust  were  undefined;  that  making 
fjEilse  entries  in  any  book  of  the  bank  was  within  the  scope  of 
his  employment;  and  that  the  undertaking  of  the  sureties 
was  for  his  fidelity  in  that  employment,  and  not  in  keeping 
one  book  of  the  bank  more  than  another. 

Wbight,  J.,  in  delivering  the  opinion,  said:  "I  agree  that 
the  surety  cannot  be  holden  beyond  the  fair  scope  of  his 
engagement,  as  intended  by  the  parties  when  undertaken; 
but  the  question  is,  what  was  this  intention,  as  expressed  in 
the  instrument,  construed  in  the  light  of  the  circumstances 
surrounding  its  execution.^^  (21  N.  Y.  90.) 

Again,  he  says:  ''The  contract  did  not  define  the  trust 
reposed^  but  indicated  the  department  of  duty  to  be  assigned, 
and  guaranteed  that  the  appointee  was  a  trustworthy  person 
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to  be  introduced  into  the  bank  to  discharge  that  duty.  Its 
obvious  intention  was  to  vonch  for  his  honesty  and  fidelity 
in  his  trust  as  an  employee  of  the  bank.  (21  K.  Y.  91.) 

2.  Bfere  the  obligation  assumed  by  the  surety  was  definite. 
He  was  to  pay  the  judgment,  if  affirmed,  the  costs,  and  the 
damages;  which,  as  the  law  then  stood,  were  simply  the 
interest  on  the  judgment  appealed  from. 

3.  It  is  conceded  in  all  the  cases,  that  as  between  private 
parties,  a  voluntary  alteration  of  the  liability  of  the  surety 
extinguishes  his  obligation;  and  this  whether  it  be  by  a 
change  of  the  instrument,  or  by  acts  in  pais. 

4.  Thus,  a  collector's  bpnd  recited  his  appointment  for 
eight  townships.  A  ninth  Was  afterwards  added,  with  the 
assent  of  the  collector,  but  without  that  of  the  sureties,  and 
it  was  held  that  they  were  wholly  discharged. 

Judge  Stoby  said:  ^'The  stress  of  the  argument  is,  that 
there  was  an  enlargement  and  not  an  extinguishment  of  the 
appointment ;  that  the  consent  of  the  immediate  parties  being 
given  to  the  alteration,  it  remained  in  full  force,  with  all  its 
original  validity,  as  to  the  eight  townships." 

"  We  cannot  accede  to  this  view  of  the  case.  *  *  It  is 
not  that  appointment,  which  the  defendant,  Stewart,  referred 
to  in  the  condition  of  the  bond,  and  in  respect  to  which  he 
contracted  the  obligation.  It  is  no  answer  to  say,  that  it  is 
not  intended  to  make  him  liable  for  any  money,  except  what 
was  collected  in  the  eight  townships.  He  has  a  right  to 
stand  upon  the  terms  of  his  bond."  {Miller  v.  Stewart^  9 
Wheat.  706.) 

The  doctrine  of  this  case  has  recently  been  re-affirmed  in 
the  same  tribunal.  {Smith  v.  UhUed  States^  2  Wall.  234.) 

6.  The  cases  are  clear  and  decisive,  and  they  might  be 
indefinitely  multiplied,  showing  that  a  change  in  legal  rela- 
tione  produced  by  a  party's  cooperation  with  the  forms  and 
proceedings  of  the  law,  is  to  be  deemed  the  voluntary  act  of 
the  party,  and  not  the  act  of  the  law. 

6.  Thus,  where  the  plaintiff  had  agreed  to  take  pay  in 
furniture  for  boarding  the  defendant,  but  the  defendant 
Buffered  it  to  be  sold  under  an  execution  against  him,  the 
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court  said :  '^  We  consider  the  case  to  be  the  same  in  effect, 
as  if  the  defendant  had  himself  taken  away  the  furniture  and 
sold  it ;  and  that  the  plaintiff  is  in  consequence  entitled  to 
recover  the  value  of  the  board  by  the  ordinary  action  of  debt, 
as  if  the  special  contract  had  not  existed/'  (JKeys  v.  Hwrwood^ 
2  Com.  Bench,  905 ;  56  Com.  Law.) 

7.  So,  where  an  annuity  was  bequeathed,  to  terminate  if 
the  annuitant  should  attempt  to  sell,  and  he  afterward  peti- 
tioned for  relief,  as  an  insolvent  debtor ;  held^  that  the  pro- 
ceedings must  be  deemed  voluntary,  and  a  forfeiture  of  the 
annuity. 

Knight  Beucb,  V.  C,  said :  "He  has,  in  effect,  executed  a 
parliamentary  power ;  that  is,  he  has  voluntarily  elected  to 
do  that  act,  which,  being  done,  brings  the  provisions  of  the 
acts  of  parliament  into  operation.  In  effect,  therefore,  tho 
ffesiing  order  is  proci^ed  hy  himsdf.  For  every  substantial 
purpose,  it  is  his  own  act."  {Brcmdou  v.  Aston^  2  Young  & 
Coll.  Ch.  Cas.  24.) 

8.  So,  where  a  tenant,  under  covenant  not  to  transfer  a 
lease,  confesses  a  judgment  to  a  creditor,  that  it  may  be  sold 
on  execution,  it  was  held  equivalent  to  a  voluntary  transfer, 
and  a  forfeiture  was  adjudged.  {Doe  v.  Carter^  8  T.  R.  800.) 

9.  In  view  of  the  principles  thus  settled,  it  is  clear  that 
the  act  of  the  plaintiffs,  in  procuring  the  statutory  penalty 
to  be  embraced  in  judgment,  altered  and  extinguished  the 
liability  of  the  sureties,  by  increasing,  beyond  recall,  the 
measure  of  their  liability. 

YII.  It  is  no  answer  to  these  views  to  claim  that  the  leg- 
islature, by  giving  to  this  penalty  the  name  of  damages, 
brought  it  retroactively  within  the  terms  of  the  previous 
bond. 

1.  When  the  undertaking  was  executed,  the  word  damages 
had  no  such  import  in  connection  with  an  appeal  to  this  court. 

2.  The  change,  wrought  out  through  the  amendment, 
affected  not  merely  the  extent  of  the  liability,  but  also  the 
subject  matter  of  the  obligation. 

3.  The  authorities  are  decisive  in  support  of  the  proposi- 
tion, that  though  the  altered  liability,  arising  from  subsequent 
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acts  ia  pads^  be  within  the  terms  of  the  previous  undertaking, 
it  is  not  within  the  legal  operation  and  eflfect  of  the  instru- 
ment. 

(a)  ^^  A  variance  in  the  agreement  to  which  a  surety  has 
subscribed,  which  variance  has  been  made  without  the 
surety's  knowledge  or  consent,  and  which  may  prejudice 
him,  or  amount  to  the  substitution  of  a  new  agreement  for  a 
former  one,  will  discharge  the  surety,  though  the  original 
agreement,  notwithstanding  the  variance,  may  be  that  on 
which  the  liability  is  substantially  incurred." 

"A  becomes  surety  for  B^s  conduct  as  a  clerk  in  a  bank. 
B  was  subsequently  appointed  to  a  better  situation  in  a 
branch  of  the  same  bank,  and  A  extended  his  suretyship  to 
this  new  situation.  B,  afterward,  while  remaining  in  the 
same  situation,  undertook,  on  having  his  salary  raised,  to 
become  liable  to  one-fouith  of  the  losses  on  discounts.  No 
communication  of  this  new  arrangement  was  made  to  A 
B  allowed  a  customer  considerably  to  overdraw  his  accounts, 
and  tliereby  the  bank  lost  a  sum  of  money. 

Uddj  that  the  surety  could  not  be  called  on  to  make  good 
this  loss,  though  it  fell  within  the  terms  of  the  original  agree- 
ment; as  the  fresh  arrangement  was  the  substitution  of  a 
new  agreement  for  the  former  one,  and  A  was  thereby  dis- 
charged." Bonar  v.  McDotialdy  3  House  of  Lords  Cas.  226.) 

(b)  In  Pyhua  v.  Oiib^  the  sureties  were  sued  on  a  bond  for 
the  faithful  performance  of  his  duties,  given  for  a  bailiff  to 
the  high  bailiff.  Admitting  the  misconduct  of  .their  princi- 
pal, they  claimed  that  they  were  absolved  from  their  obliga- 
tion, as  after  its  execution  the  jurisdiction  of  the  county 
court  was  extended  by  act  of  parliament,  thus  augmenting 
the  duties  of  the  bailiff  and  increasing  the  risk  of  his  sureties. 
The  court  held,  on  demurrer  to  the  plea,  that,  though  they 
undertook  for  the  bailiff,  and  the  case  was  within  the  terms 
of  the  bond,  the  sureties  were  discharged  by  the  legislative 
alteration  in  the  subject-matter  of  the  obligation,  and  the 
effect  of  the  engagement.  Lord  Campbell,  Ch.  J.,  said : 
^^  The  question  is,  whether  the  nature  and  functions  of  the 
o£Sce  or  employment  are  changed ;  for  if  they  are,  it  is  not 
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the  same  office,  within  the  meaning  of  the  bond."  (So  in 
this  case,  the  damages  subsequently  anthorized  by  way  of 
penalties  for  taking  an  appeal,  were  not  the  same  damages 
contemplated  in  the  undertaking.)  Lord  Campbell  met  the 
objection  that  inconvenience  might  arise  from  the  failure  of 
official  bonds  throagh  such  legislatiye  oversights,  by  suggest- 
ing the  appropriate  legislative  remedy :  '^  The  surety  bonds 
may  be  framed,  so  as  to  continue  the  liability  of  the  sureties, 
whatever  alteration  might  take  place  by  act  of  the  legisla- 
ture. As  it  is,  I  think  the  iiabUity  of  the  sureties  on  this 
bond  at  an  end."  (6  Ellis  &  Blackb.  9Q2.) 

The  judgment  of  the  Supreme  Court  should  be  reversed 
with  costs ;  and  as  the  questions  of  law  arise  on  undisputed 
facts,  final  judgment  should  be  ordered  for  the  defendants. 

JP.  Well$j  for  the  respondents. 

I.  The  objection  to  the  proof  of  a  parol  assignment  of  E. 
F.  Grant's  interest  in  the  judgments  to  his  co-plaintiffs,  by 
Wm.  H.  Grant,  the  administrator,  is  untenable.  The  judg- 
ment, as  to  its  assignable  quality,  was  but  a  chose  in  action 
{Ford  V.  JS^uarty  19*  Johns.  842,  344),  and  as  such  was  assign- 
able by  parol.  {Brings  v.  Darr^  19  Johns.  95 ;  JPbrd  v.  Street^ 
id.  342 ;  Horn^  v.  Wood,  16  Barb.  371,  872 ;  4  T.  E.  690 ; 
4  Taunt.  826.) 

It  appeared,  affirmatively,  that  the  assignment  was  by 
parol,  and  not  in  writing.  The  proof,  therefore,  was  not 
objectionable  as  being  secondary ;  and  it  was  sufficient  to 
maintain  the  issue  on  the  plaintiffs'  part. 

n.  The  executions  were  proper  evidence,  under  the  allega- 
tion of  the  complaint,  that  payment  had  been  demanded  of 
the  original  defendants.  Wood  and  Lyman. 

Besides,  the  complaint  need  not  aver  that  plaintiffs  ex- 
hausted their  remedy  against  the  original  defendants,  or 
demanded  payment  before  suing  the  sureties. 

1.  The  undertakings  are  given,  under  sections  884,  885, 
of  the  Code,  and  are  in  terms  absolute  and  unconditional, 
that  the  appellants  will  pay. 
Vol.  IV.       82 
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Where  the  legislature  intend  that  the  respondent  shall 
pursue  his  remedy  against  the  defendant,  before  suing  the 
surety,  they  have  so  provided,  as  in  case  of  appeal  from  a 
justice's  judgment,  where  the  condition  of  the  undertaking 
is,  that,  if  judgment  be  rendered  ^'against  the  appellant,  and 
execution  thereon  be  returned  unsatisfied,  in  whole  or  in 
part,  the  sureties  will  pay  the  amount  unsatisfied."  (Code,  § 
856.) 

2.  It  has  been  expressly  decided,  that,  in  an  undertaking 
in  the  form  of  those  in  suit,  the  creditor  need  not  exhaust 
his  remedy  on  the  judgment  before  enforcing  the  undertaking; 
and  that  he  need  not  give  notice. to,  nor  demand  payment 
from,  the  sureties.  {Stack  v.  Heathy  4  E.  D.  Smith,  95 ;  H-ub- 
tier  V.  Tovmeendj  8  Ab.  Pr.  284,  287.) 

III.  The  undertakings  are  not  void  under  the  statute  of 
frauds ;  the  consideration  is  sufficiently  expressed.  {Stack  v. 
Beathy  4  E.  D.  Smith,  101.) 

lY.  Grant  had  no  interest  in  the  undertaking,  and  his 
administrator  had  none ;  and  hence,  no  averment  or  proof 
of  assignment  of  the  undertaking  is  necessary. 

£.  F.  Orant  was  dead,  and  his  administrator  assigned  his 
interests  in  the  judgments  in  March,  1857,  and  these  under- 
takings were  not  executed  till  May  12, 1857,  and  they  were 
made  for  the  benefit  of  Horner  and  Ludlum,  who  were  then 
the  owners  of  the  judgments. 

V.  The  act  of  April  17, 1858  (Sess.  Laws,  ch.  806,  §  11), 
enabling  the  Ck>urt  of  Appeals  to  award  damages  on  affirming 
a  judgment  for  delay,  does  not  dischai^  defendants  from 
their  liability. 

1.  The  cases  which  hold  that  a  public  statute  increasing 
the  liability  of  the  surety,  discharges  him,  are  cases  of  surety 
for  a  public  officer,  whose  duties  are  to  the  government,  which 
may,  at  its  pleasure,  release  the  surety  by  such-  an  act. 

If  any  such  case  can  be  found  in  England,  where  a  surety 
to  a  contract  between  private  parties  has  been  declared  to  be 
released  by  legislation,  it  must  be  referred  to  the  transcendent 
power  of  parliament,  which  can  do  every  thing  except  make 
a  man  to  become  a  woman.  (2  T.  B.  169 ;  5  Cow.  542.) 
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The  power  and  jurisdiction  of  parliament,  says  Sir  E. 
CoKB  (4  Just.  36),  is  so  transcendent  and  absolute,  that  it 
cannot  be  confined,  either  for  causes  or  persons,  within  any 
bounds.  All  the  cases  cited  by  defendants'  counsel,  are 
cases  of  public  officers. 

If  any  case  can  be  found  of  a  bond  to  a  private  person,  or 
to  a  corporation,  where  the  surety  was  held  discharged  by  an 
increase  of  liability,  it  was  by  the  act  of  the  obligee,  who 
may  undoubtedly  discharge  the  bond. 

2.  If  the  act  of  1858  could,  or  must,  be  so  construed  as  to 
release  the  defendants  in  this  action,  the  act  would,  so  far, 
be  void,  as  impairing  the  obligation  of  a  contract.  (Const. 
U.  S.  art.  1,  §  10,  3  subd.  1.) 

3.  The  act  does  not  extend  the  liability  of  the  sureties 
beyond  the  terms  of  their  undertaking. 

The  undertaking  is  to  pay  all  damages,  as  well  as  costs, 
that  may  be  awarded  on  appeal,  although  the  surety  is  not 
bound  beyond  the  fair  import  of  the  terms  of  his  engage- 
ment. {MtUer  V.  Stuart^  9  Wheat.  680;  United  States  v. 
Kilpatrick^  9  id.  720;  Warden  of  St.  Savior^ 8^  Southwarh^ 
V.  Bostoek^  2  N.  R.,  Scota's,  175.)  Yet  he  will  be  bound  to 
the  full  extent  of  the  terms  of  his  agreement,  and  they  will 
be  construed  against  him,  and  in  favor  of  the  guarantee,  as  far 
as  their  reasonable  import  will  allow.  {Mason  v.  PritcJw/rd^ 
12  East,  227;  Merle  v.  WdU^  2  Campb.  413;  Lansom  v. 
Bdl,  id.  39 ;  Rargreave  v.  Snell^  6  Bing.  244 ;  S.  CI,  3  Moore 
&  Payne,  573 ;  Eva/na  v.  White^  id.  136 ;  BerU  v.  Hartshorn^ 
1  Mete.  24 ;  Dick  v.  Lee,  10  Peters,  492 ;  Manrow  v.  BaUttSj 
16  id.  536 ;  2  Story  on  Contr.,  4th  ed.,  1856,  p.  409,  §  866.) 

VI.  The  breach  of  the  condition  of  the  undertaking  is 
well  assigned. 

VII.  There  is  not  a  probable  ground  for  this  appeal,  and 
the  defendants  have  kept  plaintiffs  out  of  their  money  for 
eight  years,  and  put  them  to  much  cost ;  and  the  judgment 
should  be  affirmed,  with  ten  per  cent  damages  for  the  delay. 

Mtlleb,  J.  Each  of  the  instruments  upon  which  the 
plaintiffs  recovered  in  this  action  was  in  the  usual  form  of 
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an  undertaking,  apon  an  appeal  to  the  Court  of  Appeals,  and 
provided  for  the  payment  of  the  judgment  recovered,  as  well 
as  for  all  damages  which  should  be  awarded  upon  the  appeaL 
These  undertakings  were  executed  prior  to  the  passage  of  an 
act  of  the  legislature,  by  which  section  307  of  the  Code  was 
amended,  by  inserting  in  the  sixth  subdivision  of  that  sec- 
tion, which  provided  for  costs  on  appeal  to  the  Court  of 
Appeals,  the  following  clause :  ^^  And  when  a  judgment  is 
affirmed,  the  court  may,  in  its  discretion,  also  award  damages 
for  the  delay,  not  exceeding  ten  per  cent  on  the  amount  of 
the  judgment."  (S.  L.  of  1858,  p.  49.) 

When  the  undertakings  in  question  were  entered  into 
then,  there  was  no  provision  which  authorized  any  such  dam- 
ages to  be  awarded,  and  the  first  question  which  arises  for 
our  determination  in  this  case  is,  whether  the  amendment 
cited  extends  to  appeals  taken  previous  to  the  period  when 
it  was  adopted,  and  embraces  the  undertakings  upon  which 
the  judgment  in  this  action  was  obtained. 

I  think  that  the  amendment  cited  was  not  retrospective  in 
its  operation,  and  did  not  include  appeals  which  were  per- 
fected prior  to  the  time  of  its  enactment.  It  is  a  general  rule, 
that  no  statute  is  to  have  a  retrospect  beyond  the  time  of  its 
commencement.  (Bac.  Abr.,  Statute.)  And  Blackstone,  in 
his  Commentaries  (vol.  1,  p.  46),  says:  ^^All  laws  shall  be 
made  to  commence  m  ftUurOy  and  be  notified  before  their 
commencement." 

The  effect  of  an  amendment  of  a  statute  amending  another 
statute  and  incorporating  changes  and  additions,  was  con- 
sidered in  the  case  of  Ely  v.  JBdton  (15  N.  Y.  595),  and  it 
was  held,  that  the  part  which  remains  unchanged  is  to  be 
considered  as  having  continued  the  law  from  the  time  of  its 
original  enactment,  and  the  new  or  changed  portion  to  have 
become  law  only  at  and  subsequent  to  the  passage  of  the 
amendment.  Several  other  adjudications  in  this  State  hold, 
that  amendments  of  a  like  character  are  not  in  terms  retro- 
spective, and  should  not  be  thus  construed. 

In  Hamilton  v.  Averill  (11  Wend.  622),  an  action  was 
brought  upon  an  appeal  bond,  entered  into  for  the  proseca- 
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tion  of  an  appeal  from  a  judgment  by  a  justice  of  the  peace 
to  the  Court  of  Common  Pleas,  eiftecnted  prior  to  the  Revised 
Statutes,  which  provides,  that  if  a  judgment  be  rendered  in 
favor  of  the  appellee,  that  he  should  sue  an  execution  thereon 
within  thirty  days  after  the  time  when  such  judgment  was 
rendered,  or  the  sureties  on  the  appeal  bond  should  be  dis- 
charged, and  it  was  decided,  that  the  party  obtaining  the 
jadgment  was  not  bound  to  issue  execution  within  the  time 
provided,  such  provision  being  applicable  only  to  bonds 
executed  subsequent  to  the  Bevised  Statutes  going  into 
0})eration. 

Nelson,  J.,  says,  that  '^  it  was  not  competent  for  the  legis 
lature  to  change  the  obligation  to  the  prejudice  of  the  surety, 
and  that  they  had  not  done  so." 

In  Batlet/  v.  77ie  Mat/or  of  Nem  Torh  (7  Hill,  141),  a 
question  arose,  whether  interest  could  be  taxed  upon  a  ver- 
dict rendered  prior  to  the  act  of  May  7,  1844,  and  it  was 
held,  that  it  did  not  apply  to  verdicts  rendered  before  the 
act  was  passed,  and  that  it  ought  not  to  be  so  construed  as  to 
give  it  a  retroactive  effect.  The  phraseology  of  the  third  sec- 
tion of  the  act,  under  which  it  was  claimed,  that  interest  was 
allowable,  was  general,  and  made  it  lawful  for  any  party  who 
should  have  a  verdict  or  report  in  his  favor,  to  tax  interest 
upon  it  as  costs. 

In  BuU  V.  Ketchum  (2  Denio,  188),  where  the  verdict 
was  rendered  prior  to  the  passage  of  the  act  of  1844,  it  was 
held,  that  the  statute  did  not  retroact,  and  that  the  plaintiff 
could  only  have  interest  for  the  period  during  which  he  had 
been  delayed  in  obtaining  judgment  by  the  acts  of  the 
defendant.  (See  also  Beatty  v.  Sndthy  2  Herring  &  Munfred, 
897 ;  Butt  v.  Oalvalky  4  Nev.  &  Man.  894 ;  Bex  v.  Wise, 
2  Bamw.  &  Ad.  204,  and  note,  where  similar  questions  were 
involved.) 

It  would  seem  to  be  quite  clear  that  the  amendnient  in 
question  was  not  retrospective  in  its  operation,  and  cannot 
affect  an  undertaking  entered  into  prior  to  its  adoption.  The 
damages  which  the  undertaking  provides  shall  be  awarded 
upon  the  appeal,  evidently  means  such  damages  as  it  might 
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be  lawful  to  impose  at  the  time  when  the  contract  was  made, 
and  not  such  as  legislative  enactments,  sabseqnently  made, 
might  add  to  those  already  existing.  Such  is  the  import  and 
true  meaning  of  the  terms  employed,  and  of  the  engagements 
entered  into  by  the  defendants,  and  I  am  not  able  to  discover 
how  those  terms  can  be  extended,  by  the  application  of  anj 
sound  principle  of  law. 

Nor  is  there,  in  my  opinion,  any  validity  in  the  position 
that  the  damages  provided  for,  were  in  the  nature  of  costs, 
which  are  subject  to  statutory  regulation,  which  is  obligatory 
upon  sureties,  although  sometimes  retrospective.  The  pro- 
vision in  question  is  not  an  enactment  relating  to  the  recovery 
of  costs,  but  in  the  nature  of  a  legislative  penalty  for  vexar 
tious  delay  in  litigation.  It  is  not  general  in  its  application, 
and  does  not  embrace  all  cases  without  r^ard  to  tlieir  char- 
acter, or  the  circumstances  surrounding  them,  but  its  opera- 
tion is  restricted  and  confined  to  such  only  as  the  court, 
in  tlie  exercise  of  its  discretion,  shall  adjudge  to  have  been 
needlessly  delayed  by  frivolous  appeals.  It  requires  a  special 
direction  of  the  court  to  award  these  damages,  and  they  are 
only  imposed  as  a  statutory  penalty,  and  as  a  punishment  for 
a  dilatory  appeal 

Besides,  costs  and  damages  are  distinctive  in  their  charac- 
ter, and  cannot  be  considered  as  the  same  thing,  or  even  aa 
synonymous  terms.  Hence,  it  has  been  held  that  an  under- 
taking entered  into  upon  an  appeal,  under  the  <7ode,  to  pay, 
agreeing  to  pay  all  damages,  without  providing  for  costs,  is 
not  sufficient  to  compel  the  party  to  pay  the  costs,  and  that 
an  agreement  to  pay  the  one,  imposes  no  obligation  to  pay 
the  other.  {LangUy  v.  TTomer,  1  Comst.  607.) 

These  remarks  lead  to  the  conclusion  that  the  recovery 
of  the  ten  per  cent  damages  was  erroneous,  as  against  the 
sureties,  and  cannot  be  sustained.  It  is  very  manifest,  I 
think,  that  they  were  not  embraced  within  the  engagement 
entered  into,  and  were  not  such  damages  as  the  plaintiffs 
were  entitled  to  recover  in  the  actions  brought  by  them,  but 
were  penalties  imposed  upon  the  party  litigating  for  inter- 
posing a  defense  which  had  no  force  or  validity,  and  which. 
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the  conrt,  in  it8  judgment,  considered  as  set  up  to  harass  and 
delay  the  opposite  party. 

It  may  also  be  remembered,  that  the  question  discussed 
has  been  distinctly  adjudicated  in  two  of  the  States,  and  it 
has  been  held,  that  damages  under  laws  passed  subsequent  to 
the  period  when  the  undertaking  waa  executed  cannot  be 
added  to  the  obligations  of  a  surety.  In  Steen  v.  Fifdey  (25 
Miss.  535),  the  bond  upon  which  the  action  was  brought, 
was  entered  into  prior  to  the  passage  of  a.  law  which  imposed 
upon  the  court  the  duty  of  giving  "judgment  for  ten  per 
cent  damages,  in  addition  to  the  interest  now  allowed  by 
law."  The  court  below  gave  the  ten  per  cent  damages,  and 
the  Court  of  Appeals  decided  that  they  could  not  apply  the 
statute  to  the  case  considered,  without  giving  it  a  retrospec- 
tive application  and  enlarging  the  contract  of  the  sureties ; 
that  when  the  sureties  became  bound,  there  was  no  law 
imposing  such  a  penalty,  and  that  they  could  not  impose  any 
additional  burden  not  undertaken  by  them  at  the  time  they 
entered  into  the  bond,  and  reversed  the  judgment  as  to  the 
ten  per  cent  damages,  and  allowed  it  to  stand  as  to  the  bal- 
ance. 

In  Woodson  v.  Johna  (3  Munf.  Ya.  230),  the  action  was 
against  the  principal  and  sureties  upon  an  injunction  bond 
executed  in  1791.  An  act  was  passed  after  its  execution, 
providing  that  the  Court  of  Appeals,  "  in  all  cases  where 
any  decree  rendered  for  any  sum  of  money,  shall,  on  appeal 
therefrom,  be  affirmed,  shall  award  to  the  appellee  damages 
at  the  rate  of  ten  per  centum." 

Ten  per  cent  damages  were  allowed,  and,  on  appeal  to  the 
Court  of  Appeals,  it  was  held  erroneous  upon  several  grounds 
— one  of  which  was,  that  no  damages  on  the  affirmance  of  a 
decree  were  allowed  by  law  at  the  time  of  executing  the  bond. 
The  doctrine  laid  down  in  this  case  was  afterward  affirmed 
in  Jeter  v.  Laughssne  (5  Oalt.  210).  There  are  no  cases  in 
this  State  in  conflict  with  these  decisions,  and  I  think  they 
harmonize  with  the  cases  to  which  I  have  adverted,  where 
the  effect  of  laws  were  considered,  which  it  was  claimed 
operated  retrospectively. 
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If  we  coneede  that  the  sureties  were  not  legally  obligated 
to  pay  the  ten  per  cent  damages  provided  for  by  the  amend- 
ment cited,  the  question  arises  whetlier  the  fact  of  erroneously 
including  these  damages  in  the  judgment  wholly  absolves 
them  from  the  undertaking. 

It  is  claimed  by  the  defendants,  that  it  was  an  act  of  the 
plaintiffs  in  procuring  the  statutory  penalty  to  be  included 
in  the  judgment,  which  exonerates  the  sureties  from  liability. 
This  position  is  based  upon  the  assumption,  that  the  under- 
taking itself  was  enlarged,  and  that  the  act  was  an  alteration 
of  and  an  addition  to  the  liability  which  it  imposed,  which 
extinguishes  the  obligation.  The  rule  is  well  settled,  that  as 
between  private  parties,  any  alteration  in  the  obligation  or 
contract  in  respect  to  which  a  person  has  become  surety, 
without  the  consent  of  the  latter;  extinguishes  the  obligation 
and  discharges  him.  'And  this  rule  applies,  irrespective  of 
the  inquiry  whether  the  alteration  would  work  to  the  injury 
of  the  surety  or  not.  The  reason  of  the  rule  is,  that  the 
surety  never  made  the  contract  upon  which  it  is  sought  to 
charge  him.  {People  y.  VilaSy  86  N.  Y.  459;  see  also  Boch- 
ester  (My  Bank  v.  Eh/oood^  21  N.  Y.  90.) 

The  insertion  of  the  ten  per  cent  damages  did  not,  in  my 
opinion,  within  the  principle  laid  down,  affect  the  obligation 
or  contract  of  the  sureties  in  these  undertakings.  It  did  not 
add  an  iota  to  his  responsibility,  or  increase  it  in  any  respect. 
It  was  an  act  outside  of  the  contract  and  independent  of  it. 
The  judgment  clearly  embraced  damages  which  the  party 
was  not  entitled  to  recover;  but  it  made  no  change  in  the 
legal  relations  of  the  parties,  so  far  as  the  undertaking  is 
concerned,  and  did  not  extend  its  scope.  As  has  already  been 
shown,  this  law  did  not  operate  retrospectively,  and  hence, 
the  undertakings  did  not  embrace  the  ten  per  cent  damages, 
and  adding  ifrem  to  the  judgment  erroneously  would  not 
enlarge  them.  These  damages  should  not  have  been  allowed, 
and  having  been  inserted,  cannot  affect  the  obligation  of  the 
sureties.  They  still  remain  liable  for  what  they  were  obli- 
gated to  pay  before  the  amendment  was  passed,  and  the 
insertion  of  an  amount  beyond  this  in  the  judgment,  cannot 
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increase  that  liability.  The  fact  that  a  judgment  was  obtained 
.  for  a  larger  amount  than  the  sureties  were  bound  to  pay,  is 
not,  in  my  opinion,  conclusive  upon  the  question  presented 
as  to  the  enlargement  of  the  obligation.  As  it  is  apparent 
what  these  damages  amounted  to,  it  is  not  difficult  to  sepa- 
rate the  sums  from  the  remainder  of  the  judgment.  If  the 
undertaking  had  been  for  costs  alone,  and  the  judgment  had 
embraced  both  costs  and  damages,  there  would  seem  to  be 
no  question,  in  a  suit  upon  the  undertaking,  the  court  have 
power  to  separate  the  one  from  the  other,  and  allow  a  recov* 
ery  for  the  costs  alone.  It  would  be  quite  easy  to  deduct 
the  damages  allowed,  which  the  plaintiiST  was  not  entitled  to 
recover.  With  the  same  facility  the  ten  per  cent  damages 
could  have  been  deducted  from  the  judgments  recovered. 
The  fact  that  the  court  inadvertently  awarded  these  damages 
is  not  conclusive  and  final  as  against  the  sureties.  They 
were  not  parties  in  the  suit,  had  no  opportunity  to  be  heard 
on  the  subject,  and  no  status  in  the  court  which  would  enable 
them  to  make  a  motion  to  correct  a  palpable  erroneous 
direction.  They  were  not,  therefore,  bound  *  by  such  a 
direction.  Although  the  insertion  of  these  damages  does 
not  affect  the  undertaking  and  exonerate  the  sureties,  yet,  it 
being  evident  that  the  court  erred  in  allowing  them,  the 
judgment  is  erroneous  to  this  extent,  and  the  amount  should 
be  deducted.    Otherwise  the  judgment  should  be  affirmed. 

Oboveb,  J.  The  only  question  discussed  by  the  counsel  for 
the  appellants  was,  whether  the  defendants  were  discharged 
as  sureties  upon  the  undertakings  given  upon  the  appeals  to 
the  Count  of  Appeals,  by  reason  of  the  allowance  by  the 
court  of  five  per  cent  upon  the  judgments  appealed  from,  to 
the  respondents  as  damages,  by  virtue  of  subdivision  6, 
section  11,  Laws  of  1858,  page  498.  The  other  questions 
raised  upon  the  trial  were  not  insisted  upon  by  the  counsel, 
and  there  is  nothing  requiring  consideration  in  any  of  them.  ' 
The  section  above  referred  to  was  passed  during  the  pendency 
in  the  Court.of  Appeals  of  the  cases  in  which  the  undertakings 
^ere  given.  It  is  insisted  by  the  counsel  for  the  appellant, 
Vol.  IV.        83 
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that  the  statute  in  question  can  only  be  applied  prospectively 
to  cases  where  the  appeal  was  brought  after  its  enactment, 
and  several  authorities  are  cited  in  support  of  this  position. 
It  is  not  necessary  to  determine  this  point,  for  if  the  counsel 
is  correct,  it  would  only  show  that  the  Court  of  Appeals 
committed  an  error  in  rendering  judgment.  Such,  even  if 
committed,  would  not  discharge  the  sureties  upon  the  under- 
taking. They  undertook,  in  case  of  affirmance  of  the  judg- 
ment, or  any  part  of  it,  to  pay  the  amount  directed  to  be 
paid  by  said  judgment,  and  all  costs  and  damages  which 
might  be  awarded  against  the  appellants  upon  the  appeal. 
This  bound  the  sureties  to  pay  the  judgment  if  affirmed, 
although  the  court  might  have  erred  in  point  of  law  in  such 
affirmance.  It  also  bound  the  sureties  to  pay  the  costs  and 
damages  awarded  by  the  court,  although  a  similar  error 
might  have  been  committed  in  awarding  the  same.  It  was 
therefore  immaterial  as  to  the  liability  of  the  sureties  whether 
the  statute  in  question  applied  to  cases  pending  at  the  time 
of  its  passage,  or  to  appeals  thereafter  brought.  If  the  lat- 
ter be  the  true  construction,  the  award  of  five  per  cent 
damages  upon  the  amount  of  the  judgment  was  unauthorized 
by  law,  and  the  judgment  in  this  respect  should  have  been 
corrected  upon  motion.  But  it  is  said  by  counsel,  that  at 
the  time  of  the  execution  and  filing  of  the  undertakings  by 
the  defendant,  there  was  no  law  authorizing  the  court  to 
award  as  damages  any  thing  but  interest  upon  the  affirmance 
of  the  judgment.  This  is  correct.  The  counsel  from  this 
argues  that  if  the  statute  authorizing  a  further  allowance  is 
applicable  to  cases  pending  at  the  time  of  its  passage,  the 
liability  of  the  sureties  was  thereby  increased  without  their 
assent,  and  consequently  they  were  thereby  discharged.  The 
same  argument  would  apply  to  an  increase  of  costs  upon 
affirmance,  made  by  statute.  The  liability  of  the  sureties 
would  in  such  case  be  increased,  and  the  like  effect  would 
follow  from  a  statutory  increase  of  the  rate  of  interest,  and 
in  either  event,  the  sureties  would  be  discharged  if  the  reason- 
ing of  the  counsel  in  the  present  case  is  sound.  I  cannot 
concur  in  this  reasoning ;  I  think  the  defendant's  contract 
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was  entered  into  subject  to  the  power  of  the  legislatore  to 
change  the  law  in  these  respects,  and  that  they  are  bound  bj 
the  contract,  construed  by  the  law  as  it  exists  at  the  time 
they  are  called  upon  to  perform  it.  This  class  of  cases  has 
no  analogy  to  those  where  parties  have,  by  their  own  acts, 
changed  their  contract  to  the  prejudice  of  a  surety  of  one 
without  his  assent.  (See  People  v.  VUaSy  36  N.  Y.  659.) 
The  same  reasoning  is  applicable  in  this  respect  to  the 
present  case,  as  was  applied  by  the  court  in  that  case.  There 
is  no  more  reason  for  discharging  the  sureties  in  case  of  a 
change  in  the  statute  authorizing  an  additional  allowance  of 
damages,  than  there  is  of  a  like  change  imposing  additional 
costs.  In  neither  is  the  surety  discharged.  The  counsel  cites 
Stem  y.  Fvnley  (25  Mississippi,  635).  In  this  case,  during 
the  pendency  of  the  action  in  which  the  bond  was  given, 
the  legislature  passed  an  act  making  it  the  duty  of  the  court,  , 
in  that  class  of  cases,  to  give  judgment  for  ten  per  cent 
damages  in  addition  to  the  interest.  The  court  held,  that 
the  statute  did  not  apply  to  pending,  but  to  future  cases  only, 
and  accordingly  held,  that  the  surety  was  not  liable  for 
the  ten  per  cent  damages.  In  Woodson  v.  Johns  (3  Munf. 
Ya.  230),  a  similar  judgment  was  given,  the  court  saying 
that  at  the  time  of  the  execution  of  the  bond,  no  such 
damages  were  allowed  bylaw.  If  by  this  the  court  designed 
to  be  understood  that  the  law  was  only  applicable  to  future 
cases,  it  has  no  application  to  the  present  case,  for  we  have 
seen  that  that  question  can  not  be  raised  in  this  action, 
bat  only  by  motion  to  correct  the  judgment  of  the  Court  of 
Appeals,  and  that  motion  must  be  made  to  that  court  in  the 
original  cause,  according  to  the  practice  in  this  State.  If  the 
court  proceeded  upon  the  ground,  that  the  statute  did  apply 
to  the  case  so  far  as  the  party  was  concerned,  and  that  a 
jadgment  against  him  for  the  damages  would  have  been 
legal,  but  that  it  could  not  be  applied  against  the  surety,  for 
the  reason  that  it  enlarged  his  liability  without  his  consent, 
the  court  should  have  held  the  surety  entirely  exonerated  by 
the  change.  The  obligation  of  the  principal  was  no  longer 
the  same.    He  would  be  held  upon  one  contract,  and  his 
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surety  apon  another.  The  liability  of  the  surety  would  be 
on  the  contract  under  the  law,  as  it  was  at  the  time  it  was 
entered  into,  while  that  of  the  principal  would  be  more 
extensive  under  the  law  at  the  time  of  pronouncing  judg- 
ment. When  the  contract  is  changed  by  the  act  of  the 
parties,  it  is  never  held  that  the  principal  is  liable  upon  the 
new  contract,  and  the  surety  upon  the  old,  but  the  latter  is 
entirely  discharged.  The  judgment  appealed  from  must  be 
affirmed,  with  costs. 

Mason,  Baoon,  Dwioht,  Woodbutf  and  Clsbee,  J  J.,  con* 
curring ;  Hunt,  Ch.  J.,  not  voting. 

Judgment  affirmed. 
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Jakes  Wxnbbll,  Bespondent,  v.  The  Matob,  etc.,  of  Tboy, 

Appellants. 

MUHICIPAL  OOBFORATIOirS.  GlTT  OT  TbOT.  NBOUaBVOl.  OONBTBUCnON  OF 
SSWBBSy  ORADIBy  XTO.     STREKTS. 

Where  the  common  coxmcil  of  a  diy  has,  hj  reeolutibn,  authorized  a  private 
dtizen  to  construct  a  drain  from  his  premises,  beneath  the  street,  to  con- 
nect with  a  public  sewer,  provided  the  same  be  done  under  the  direction 
of  a  proper  dtj  officer,  it  is  the  duty  of  the  corporation  to  send  a  proper 
and  competent  person  to  oversee  the  work ;  and  if,  hy  the  neglect  of  this 
precaution,  the  work  is  improperly  done  and  a  party  sustains  ii^'uries  in 
consequence  of  this  negligence,  to  which  he  is  in  no  respect  contributory, 
the  dty  is  liable  for  the  damages  resulting  from  such  injury. 

The  construction  of  a  sewer  or  drain  in  a  public  street,  under  the  authority 
of  the  corporation,  is  not  an  unlawful  act,  and  the  corporation  is  therefore 
liable  only  for  fitults  or  negligence  in  the  construction  of  the  same, 
whereby  injuries  are  sustained. 

It  will  not  relieve  the  corporation  firom  liability,  that  there  is  no  external 
indication  of  imperfection  in  the  work,  which  dUigenoe  could  discovery 
provided  the  street  is  proven  to  be  in  fact  unsafe. 

This  suit  was  brought  to  recover  damages  for  a  personal 
injury  suffered  by  the  plaintiff,  through  the  caving  in  of  a 
street,  in  the  city  of  Troy,  over  a  drain  which  had  been  con- 
structed by  an  individual,  by  the  permission  of  the  city  au- 
thorities, etc.,  defectively  constructed ;  that  while  the  plaintiff 
was  driving  his  wagon  along  the  street,  the  ground  suddenly 
sunk,  precipitating  him  from  the  wagon,  and  causing,  as  was 
claimed,  serious  and  permanent  injury  and  disability. 

Under  the  charge  of  the  court,  a  verdict  was  rendered  for 
the  plaintiff,  a  motion  for  a  new  trial  was  made  and  denied, 
aad  on  appeal  the  judgment  was  affirmed  at  the  General 
Term  in  the  third  district.  Exceptions  were  taken  to  the 
instructions  given  to-  the  jury,  and  to  the  refusal  to  charge 
sundry  propositions  propounded  by  the  counsel  for  the  defend- 
ant. Other  facts  in  the  case  will  sufficiently  appear  in  the 
following  opinion.  The  appeal  is  taken  to  this  court  by  the 
defendant  from  the  judgment  of  the  General  Temu 

TT.  A.  Beachy  for  the  appellant. 

c/I  K  PorieTy  for  the  respondent. 
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Bacon,  J.  The  following  state  of  facts  maj  be  fairly 
claimed  to  have  been  proved  in  this  ease.  The  drain  in  qnes- 
tion  was  constructed  by  one  Mrs.  Birge,  the  owner  of  a  hoose 
and  lot  on  Biver  street,  in  the  city  of  Troy,  in  order  to  con- 
nect her  cellar  with  a  drain  in  Hoosick  street,  in  said  city. 
Boon  after. the  work  was  commenced,  it  seems  to  have  been 
stopped  by  some  aathority,  and  its  direction  altered,  and 
upon  application  to  the  common  council,  authority  was  given 
to  continue  it  by  a  resolution  to  that  effect,  with  a  condition 
annexed  to  the  resolution,  that  ^^  the  work  was  to  be  done 
under  the  direction  of  the  city  commissioner." 

There  was  no  direct  proof  given  as  to  the  manner  in  which 
the  work  was  done ;  so  far  as  external  appearances  indicated, 
the  drain  was  filled  up  in  the  usual  manner,  the  earth  rounded 
up  and  seemed  to  present  a  substantially  even  sur&ce.  The 
fact  that  it  was  in  progress  was  open  and  notorious ;  it  was 
known  to  some  of  the  city  authorities  that  it  was  in  the 
course  of  construction,  but  no  attention  was  paid  to  it,  and 
no  directions  ih  respect  to  the  mode  of  its  contruction,  or  the 
character  of  the  work  in  any  respect,  were  given  by  any  of 
the  city  officers.  That  the  work  was  defectively  constructed^ 
appeared  conclusively  by  the  casualty  which  happened  to  the 
plaintiff,  which  could  not  have  occurred  if  the  drain  had  been 
built,  or  the  earth  replaced,  and  pounded  as  it  should  have 
been.  There  was  no  question  of  concurring  negligence  on  the 
part  of  the  plaintiff  ;^  and  the  ease  being  one  of  sheer  n^li- 
gence  on  the  part  of  some  one  engaged  in  the  construction 
of  the  drain,  the  question  is  whether  the  city  government  is 
responsible  in  this  action  for  negligence  in  the  construction 
of  a  work  for  private  use  and  benefit,  where  such  work  is 
built  under  permission  of  thtf  public  authorities  of  the  city, 
with  a  condition  that  it  is  to  be  done  under  the  direction  of  the 
appropriate  city  officer,  and  where  no  supervision  or  direction 
twhatever  has  been  given  or  bestowed  in  respect  to  it. 

In  his  charge  to  the  jnry,  the  judge  instructed  them  to 
inquire,  first,  whether  the  drain  was  negligently  and  improp- 
-erly  constructed ;  second,  whether  the  plaintiff  was  injured 
(by  such  negligence,  and  without  any  contributing  negligence 
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on  his  part ;  and,  third,  whether  the  drain  was  constructed 
hy  the  authority  and  under  the  supervision  of  the  common 
council,  and  in  respect  to  this  point,  he  charged  that  the 
resolution  of  the  council  was  evidence  of  their  consent,  and 
that  it  was  the  duty  of  the  council  to  send  a  competent  offi- 
cer to  see  that  the  drain  was  properly  constructed. 

To.  this  third  proposition  there  was  an  exception,  and  then 
the  counsel  for  the  defendant  followed  with  a  series  of  prop- 
ositions, some  fifteen  in  number,  four  or  five  of  which  the 
court  chained  as  requested,  and  as  to  the  remainder,  there 
was  a  refusal  to  qjharge  as  requested,  or  otherwise  than  as  the 
propositions  were  modified  in  terms,  or  were  qualified  by 
what  had  preceded  them. 

I  do  not  think  it  important  to  recapitulate  in  detail,  with 
the  several  rulings  and  modifications  stated  by  the  court. 
Taken  as  a  whole  these  propositions  contain  the  theory,  and 
present  the  principles  upon  which,  as  the  defendant's  connsel 
insisted,  the  case  rested,  and  by  which  it  was  to  be  controlled. 
With  some  amplifications  and  changes  of  phraseology,  they 
embrace  substantially  the  following  propositions,  claimed  by 
the  counsel  as  governing  this  case,  and  which  he  was  entitled 
to  have  charged : 

1.  That,  if  the  jury  found  that  the  drain  was  constructed 
by  a  private  citizen,  under  the  authority  of  the  resolution  of 
the  common  council,  and  the  work  was  not  done  or  superin- 
tended by  defendant,  or  any  of  its  officers,  and  the  street  was 
not  out  of  repair  at  the  place  of  the  accident,  the  defendant 
is  not  responsible  for  any  imperfection  in  the  construction  of 
the  drain.  This  instruction  the  court  refused,  and  charged 
that,  if  the  defective  construction  of  the  work  made  it  unsafe, 
in  fact,  to  pass  on  the  street,  the  defendant  was  responsible 
for  injury  to  a  traveler  who  is  himself  guilty  of  no  negli- 
gence. The  proposition  of  defendant's  counsel  affirmed,  that 
if  the  street  to  outward  appearance  was  safe  and  secure,  it 
was  enough  to  protect  the  defendant,  although,  in  point  of  fact, 
from  a  hidden  defect  not  patent  to  the  senses,  it  was  entirely 
unsafe.    The  same  proposition  was  subsequently  repeated. 
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slightly  modified  in  tenoB,  but  to  the  Bame  effect,  and  the 
court  gave  the  same  response. 

2.  That,  under  the  evidence,  the  defendant  was  not  charged 
with  any  duty  in  respect  to  directing  or  superintending  the 
construction  of  the  drain.  This  the  court  declined  to  charge ; 
and,  to  the  next  request,  that,  if  any  injury  happened  by  a 
hidden  imperfection  not  known  to  defendant,  and  which 
reasonable  diligence  could  not  discover,  the  defendant  was 
not  liable,  the  court  assented  as  a  general  principle,  but 
added,  that,  if  the  drain  was  constructed  under  the  resolution, 
the  defendant  was  bound  to  see  to  its  propef  construction. 

3.  The  defendant  further  insisted,  that  the  plaintiff  was 
not  entitled  to  recover  without  proving  that  defendant, 
through  some  or  one  of  its  officers,  was  guilty  of  negligence, 
by  which  the  plaintiff  was  injured.  To  this  proposition 
the  court  answered,  that  it  was  true  generally,  but  that  the 
city  was  guilty  of  negligence  in  not  sending  a  competent  and 
proper  officer  to  oversee  the  work,  if  they  omitted  this  duty. 
And  the  judge  subsequently  charged,  that  the  common  coun- 
cil must  either  have  the  supervision  of  the  work,  or  an  oppor- 
tunity to  supervise  it,  and  that  the  latter  would  bo  the  same 
thing. 

These  propositions,  in  their  condensed  form,  present  the 
theory  of  the  defense  and  the  grounds  on  which  it  is  claimed 
there  should  have  been  no  recovery  in  this  case.  They  assert, 
that  the  city  was  charged  with  no  duty  whatever  in  respect 
to  the  construction  of  the  drain,  inasmuch  as  it  was  the  work 
of  a  private  citizen,  by  permission  given  therefor;  and  th&t, 
if  there  was  no  imperfection  apparent  from  natural  observa- 
tion, there  was  no  liability  for  any  hidden  defect;  that  the 
defendant  was  not  charged  with  any  duty  in  regard  to  super- 
intending or  directing  the  work ;  and,  finally,  that  the  plaintiff 
conld  not  recover  unless  he  proved  affirmatively  that  the 
defendant,  through  some  of  its  authorized  agents,  was  guilty 
of  actual  negligence  occasioning  the  injury. 

The  charge  as  given,  together  with  the  requests  and  refusals 
or  qualifications,  maintained/ in  substance  the  converse  of  all 
these  propositions.    It  held,  that  a  duty  was  imposed  upon 
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the  defendant,  as  a  municipal  corporation,  to  keep  the  streets 
and  highways  of  the  citj  in  suitable  repair,  so  as  to  render 
them  safe  for  the  traveler;  that,  although  the  work  in 
question  was  one  undertaken  for  private  use  and  benefit,  yet 
the^city  was  not  thereby  discharged  from  the  duty  of  over- 
sight and  direction,  and  responsibility  for  proper  construction, 
especially  as,  in  the  resolution  giving  permission  to  perform 
the  work,  it  was  provided,  that  it  was  to  be  done  under  the 
direction  of  the  proper  city  officer;  that  it  was  the  duty  of 
the  corporation  to  send  a  proper  and  competent  person  to 
oversee  the  work;  and,  finally,  that  it  was  not  enough,  to 
relieve  the  defendant  from  liability,  that  there  was  no 
external  indication  of  imperfection  in  the  work  which  dili* 
gence  could  discover,  provided  the  street  was,  in  point  of 
fact,  unsafe,  and  although  this  might  arise  from  a  hidden 
defect  not  cognizable  by  outward  observation. 

This  was,  in  my  judgment,  a  correct  exposition  of  the  law, 
as  it  has  been  settled  by  the  weight  of  authority  running 
through  a  series  of  decisions  in  the  courts  of  this  State. 
Those  authorities  have  been  carefully  collected  in  the  able 
opinion  of  Mr.  Justice  Hooebooh,  delivered  on  the  decisi6n 
of  this  case  at  the  General  Term,  and  their  general  result 
accurately  stated,  with  the  exception  of  one  point  from  which 
I  desire  to  express  dissent.  He  states,  as  a  proposition  of 
law,  that  the  use  of  the  public  streets  of  a  city  by  an  indi- 
vidual for  the  construction  of  drains  for  his  private  benefit 
is  unauthorized,  and  makes  the  party  liable  for  any  damages 
resulting  from  such  unlawful  appropriation.  He  goes  still 
farther,  and  maintains,  that  the  corporation  is  responsible 
because  it  was  a  breach  of  duty  for  it  to  allow  the  street  to 
be  thus  diverted  to  a  private  use,  and  this  liability  exists  not- 
withstanding the  work  may  have  been  done  with  care,  because 
the  thing  itself  was  unlawful,  and  no  amount  of  care  or  labor 
bestowed  upon  the  work  could  sanction  such  an  illegal  appro- 
priation of  the  highway. 

I  may  remark  that  no  such  principle  as  this  is  necessary  to 
the  determination  of  this  case,  and  it  was  not  put  to  the  jury  in 
any  such  aspect    Indeed,  it  was  assumed,  that  the  authority 
Vol.  IV.        84 
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which  the  resolution  professed  to  import,  was  properly  given, 
and  the  bVeach  of  dntj  on  the  part  of  the  public  authorities, 
was  in  not  performing  their  necessary  function  in  supervising 
and  directing  the  work.  I  cannot  assent  to  the  proposition, 
that  it  is  unlawful  for  a  citizen  to  use  the  public  street^  for 
the  purpose  of  connecting  his  premises  with  the  main  sewerg 
of  the  city.  If  he  has  obtained  the  proper  authority,  his 
right  thus  to  use  them  is  unquestionable.  This  has  been 
expressly  held  in  Barton  v.  OUy  of  Syraxmse  (37  Barb.  292, 
affirmed  by  this  court  in  36  N.  Y.  54).  So  strongly  is  this 
held,  that  the  court  in  the  case  cited,  say  ^^  there  is  something 
yery  like  a  contract  to  be  implied  from  the  construction  of  a 
main  sewer  at  the  expense  of  adjacent  property,  that  it  may 
be  used  to  drain  that  property  by  connecting  it  with  the  com- 
mon sewer."  But  this  does  not  of  course  absolve  the  party 
using  the  street  for  his  convenience  from  the  necessity  of 
care  in  the  construction  of  the  work,  nor  the  corporation  from 
liability,  through  its  remissness  to  respond  in  damages  for 
any  injury  that  may  result  from  its  negligent  construction. 

It  is  not  important,  as  I  have  intimated,  tJiat  the  authori- 
ties should  be  collated  which  establish  the  principle  on 
which  the  liability  of  the  municipal  corporation  rests.  This 
is  the  less  necessary  since  the  very  recent  decision  of  this 
court  in  Dwoefn/pcri  v.  Hitckman  and  the  Mayor  qf  JVew 
YorJc  (37  N.  Y.  568).  In  that  case  an  excavation  had  been 
made  by  the  tenant  of  certain  premises  in  the  sidewalk  op- 
posite tiie  same,  so  defectively  that  the  plaintiff  passing  along 
the  walk,  fell  into  the  excavation  and  was  seriously  injured. 
A  recovery  was  had  in  an  action  against  the  owner  of  the 
premises  and  the  city  of  New  York,  and  this  court  affirfiied 
the  judgment.  The  work  had  been  done  by  some  former 
occupant  of  the  premises,  and  the  liability  of  the  city  waa 
put  upon  the  express  ground  of  their  obligation  to  see  that 
the  streets  and  sidewalks  *of  the  city  were  maintained  and 
kept  in  good  repair,  and  that  if  an  injury  occurred  to  any 
one,  through  defect  in  the  streets  or  walks,  the  city  was  respon- 
sible, whether  the  injury  arose  from  some  act  done  by  the 
corporation,  or  from  an  omission  of  duty  on  its  part 
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In  the  opinion  »of  Chief  Justice  Hunt,  he  notices  the  ohjeo- 
tion  that  the  city  has  no  absolute  duty  in  regard  t9  keeping 
the  sti'eets  in  repair,  and  is  only  responsible  for  the  results 
of  their  own  imperfect  execution  of  a  work  undertaken  and 
carried  on  by  them,  and  disposes  of  it,  by  saying  that  it  was 
not  a  new  suggestion,  and  had  been  settled  by  the  cases  he 
cites,  and  which  had  put  the  liability  for  acts  of  omission  as 
weU  as  of  commission  beyond  farther  discussion. 

The  ground  taken  by  the  counsel  for  the  defendant  and 
insisted  upon  at  the  circuit  in  the  proposition  in  which  he 
asked  to  have  charged,  to  wit,  that  the  defendant  was  not 
liable  for  any  unskillfulness  or  imperfection  in  the  construc- 
tion of  the  drain,  provided  there  was  no  imperfection  appar- 
ent from  external  observation,  is  pertinently  answered  by  the 
judgment  of  this  court,  in  Congrove  v.  Smith  (18  N.  T.  82), 
that  it  is  as  much  a  wrong  to  impair  the  safety  of  a  street  by 
undermining  it,  as  by  placing  objects  upon  its  surface^  and 
that  the  notice  of  the  liability  is  not  varied  whether  the  fee 
of  the  land  on  which  the  easement  exists  is  in  the  corpora- 
tion, or  in  him  by  whom  the  act  complained  of  was  done. 

The  exceptions  to  evidence  received  upon  the  trial  were 
not  well  taken.  The  questions  asked  of  both  the  mechanical 
and  medical  experts,  were  proper  and  are  sanctioned  by  au- 
thority. {Conrad  v.  Village  of  Ithaoa^  16  N.  T.  178 ;  MaM&^ 
son  V.  Jfeu)  York  Central  R.  B.  Co.,  86  id.  492.) 

I  think  the  judgment  should  be  affirmed. 

WooDBUFF,  J.  I  do  not  understand  that  the  duty  of  the 
defendants  to  keep  the  streets  of  the  city  in  proper  repair, 
and  the  permanent  road  bed  in  a  safe  condition  for  use  by 
the  public  in  passing  and  repassing,  is  called  in  question  on 
this  appeal. 

To  what  extent  that  duty  involved  liability  for  accidents 
arising  from  temporary  obstructions  therein  from  erections 
made  by  third  persons,  or  the  presence  of  extraneous  matter, 
which  question  arose  and  was  considered  in  Chriffin  v.  The 
Mayor  (9  N.  Y.  456),  is  not  material  to  this  case. 

^e  main  question  is  here,  whether,  admitting  the  defend- 


268  Wbndbll  v.  Matob,  ETC.y  OF  Tbot.  [Sept., 


Opinion  of  the  Court,  per  Woodbuft,  J. 


ants'  duty  as  above  stated,  the  defendants  «are  liable  for  an 
injory  resulting  from  an  unsuitable  construction  of  a  sewer 
in  or  across  a  street,  which  renders  it  unsafe,  where  the  evi- 
dence shows  that  such  sewer  was  constructed  bj  a  private 
citizen,  under  authority  of  a  resolution  of  the  common 
council  permitting  the  same,  in  order  to  connect  the  premises 
of  the  citizen  with  the  main  sewer  in  a  neighboring  street, 
"  under  the  direction  of  the  defendants'  city  commissioner?" 

It  would  not  be  accurate  to  say  that  the  construction  of 
sewers  through  the  streets  of  a  city  for  the  promotion  of 
cleanliness,  and  the  removal  of  water,  otherwise  running 
over  the  surface,  or  becoming  stagnant  in  low  grounds,  or 
rendering  dwelling-houses  and  cellars  damp  and  unwhole- 
some, stands  upon  the  same  ground  in  the  law  as  excava- 
tions made  for  the  private  use  of  an  individual,  to  promote 
his  convenience,  and  having  no  relation  to  the  public  health 
or  general  well-being  of  the  citizens  at  large. 

And  when  main  sewers  are  constructed  by  the  public 
authorities,  the  use  of  them  by  the  citizens  in  accordance 
with  the  purpose  of  their  construction,  by  connecting  their 
dwellings  with  them,  is  only  bringing  into  practical  effect 
that  purpose  and  aiding  in  securing  the  general  benefit, 
which  the  completed  system  promises,  to  the  health  and 
comfort  of  the  inhabitants. 

The  use  of  the  streets  of  a  city  by  making  them  the  lines 
or  routes  of  sewers,  and  the  various  branches  thereof,  is  not 
a  misappropriation  of  the  highway,  but  a  use  long  recog- 
nized as  within  the  purposes,  or  at  least  entirely  consistent 
with  the  purpoBOB,  for  which  the  easement  subeists,  and  may 
be  declared  more  obviously  so  than  the  laying  of  gas  pipes 
and  water  pipes  for  the  supply  of  the  inhabitants  with  light 
and  water. 

Such  a  use  is  not,  therefore,  to  be  treated  as  involving  the 
same  legal  consequences  as  an  unauthorized  excavation  for 
private  purposes  above  adverted  to,  and  the  cases  of  Conffvevs 
V.  Smith  (18  N.  T.  79) ;  Congreve  v.  Morgan  (6  Duer,  495, 18 
N.  Y.  84)  and  Dygert  v.  Sehmck  (23  W^end.  446)  do  not 
necessarily  determine  the  present.    In  those  cases,  the  exca- 
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Yation  of  the  public  highway  was  deemed  without  authority, 
and  to  have  been  made  wholly  at  the  peril  of  the  party 
making  it ;  and,  therefore,  such  party  was  held  liable  for  an 
injury  to  an  individual  resulting  therefrom,  irrespective  of 
any  question  of  care,  skill  or  diligent  precaution.  The 
defendants  then  had  no  right  to  make  the  excavation,  and  if 
they  did  so,  they  were  held  unqualifiedly  liable  for  accidents 
resulting  therefrom. 

Not  so  here.  It  is  lawful  for  the  city  to  construct  sewers 
in  the  line  of  the  streets  for  the  promotion  of  the  public 
health  and  comfort,  and,  under  proper  regulations,  it  is  com- 
petent to  permit  the  citizens  to  connect  their  premises  there- 
with by  drains  leading  from  their  dwelUngs. 

The  public  sewers  are  thereby,  and  only  thereby,  made 
efficient  for  the  most  important  purposes  of  their  construction. 

The  case  of  Benton  v.  I7is  City  of  Syracuse  (36  N.  T. 
54)  recognizes  these  rights  and  declares  the  duty  of  the 
municipal  corporation  to  keep  the  sewers  in  repair.  In  most 
conclusive  reasoning  it  shows  the  importance  of  the  connec- 
tion of  private  dwellings  th^with,  and  in  the  opinion  it  is 
added,  "  it  becomes  the  right  of  every  one  occupying  premises 
along  the  line,  under  proper  restrictions  for  general  protec- 
tion, to  use  it  by  inserting  a  drain  from  his  lot,"  and  "  it 
seems,  therefore,  that  the  right  of  the  plaintiff  to  connect 
his  drain  with  the  public  sewer  is  placed  beyond  possible 
question." 

The  defendants,  therefore,  were  not  in  the  violation  of  any 
right,  public  or  private,  when  they  gave  permission  for  the 
construction  of  the  drain  in  question. 

The  parties  constructing  the  drain,  under  a  permission 
given  by  the  defendants,  were  doing  only  what  they  might 
legally  and  rightfully  do. 

Neither,  therefore,  can  be  charged,  on  the  mere  ground 
that  having  without  authority  interfered  with  the  public 
highway,  they  are  responsible,  at  all  events,  for  the  conse- 
quences. 

The  question  of  liability,  as  a  question  of  law  in  such 
cases,  is  a  question  of  care  and  diligence,  or  of  negligence. 
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It  ifl  like  the  qaestion,  again  and  again  presented  to  our 
courts,  in  actions  *  against  railroad  companies,  who  are 
authorized  by  law  to  run  their  steam  engines  and  trains  in 
or  across  public  highways ;  they  are  liable  for  accidents,  if 
liable  at  all,  not  because  they  run  their  trains  in  or  across 
such  highway,  but  because,  in  the  exercise  of  their  own  legal 
right,  they  are  guilty  of  some  negligence  or  omission  in  ^e 
performance  of  their  duty  to  so  use  their  own  that  others 
may  not  be  injured. 

In  the  present  case,  the  liability  of  the  defendants,  if  they 
are  liable  at  all,  is  founded  upon  some  negligence  of  theirs  iu 
the  matter  of  the  construction  of  the  drain,  or  if  such  con* 
Btruction  had  made  the  street  unsafe,  then  for  some  n^lect 
of  their  general  duty  to  keep  the  street  in  safe  condition. 

The  opinion  of  Dknio,  Oh.  J.,  in  Conrad  v.  Trustees 
of  Ithaca  (16  N.  Y.  169),  where  he  comments  upon 
EicheXL  v.  The  Yillage  of  PlatMmrghy  and  compares  it 
with  the  case  then  at  bar,  brings  into  view  a  distinction  apt 
to  this  case.  ^^In  the  case  of  Plattsburgh,  the  trustees 
neglected  to  fill  up  a  ditch  which  a  wrong-doer  had  excavated 
in  the  street ;  it  was  held  to  be  a  corporate  duty  to  keep  the 
street  in  a  safe  condition ;  in  this  case  the  trustees  built  a 
bridge,  which  they  had  a  right  to  do  ;  but  in  doing  it  they 
proceeded  n^ligently  and  unskillfuUy,  and  the  plaintiff 
suffered  an  injury  on  that  account."  The  village  was  held 
liable  on  that  ground. 

I  think,  therefore,  that  the .  proposition  apparently  sanc- 
tioned in  the  opinion  of  the  court  below,  that  ^^  the  liability 
is  absolute  and  complete,  notwithstanding  any  degree  of 
care  and  diligence,  because  the  structure  was,  under  any 
circumstances,  unauthorized,"  unsound,  and  the  cases  referred 
to  do  not  apply  here. 

The  construction  of  the  sewer,  or  of  the  drain  leading 
thereto,  was  not  unlawful,  and  therefore  the  question  and 
only  proper  test  of  the  defendants'  liability  is,  were  the 
defendants  in  fault  in  the  manner  of  the  construction,  or  in 
not  causing  the  defects  to  be  remedied  t 

Notwithstanding  this  qualification  of  the  opinion  expressed 
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at  the  General  Term,  as  I  understand  that  opinion,  I  think 
the  questions  submitted  to  the  jury  at  the  trial  were  the 
true  test  of  liability,  and  that  in  this  respect  no  error  was 
committted. 

These  questions,  and  the  liability  depending  on  the  answer 
the  jury  might  give  thereto,  were  as  follows : 

1.  Was  the  drain  negligently  and  improperly  constructed? 

2.  Was  the  plaintiff  injured  by  reason  of  such  defect  and 
insuflSciency,  without  jmy  contributing  negligence  on  his 
own  part  ? 

3.  Was  the  drain  constructed  by  the  authority,  and  under 
the  supervision,  of  the  common  council} 

The  jury  were  instructed,  if  all  of  these  questions  were 
answer^  in  the  affirmative,  the  plaintiff  is  entitled  to 
recover. 

It  will  be  seen  that  here  the  question  of  liability  is  made 
to  turn  solely  on  the  negh'gent  or  improper  construction  of 
the  drain,  and  the  responsibility  of  the  defendants  therefor. 

No  matter  how  even  and  apparently  safe  the  external 
appearance  of  the  street  was  from  the  time  of  the  comple- 
tion of  the  street  until  it  fell  in  under  the  weight  of  the 
plaintiff's  wagon.  No  matter  whether  the  defendants  had 
actual  notice  of  the  defects  in  the  construction.  They  were 
declared  liable  if  the  drain  was  constructed  by  the  aathority 
and  under  the  supervision  of  the  common  council. 

And  this  responsibility  was  further  explained  by  the 
instruction,  that  the  resolution  of  the  common  council  was 
evidence  of  their  consent,  and  it  was  their  duty  to  send  a 
competent  officer  to  see  that  the  drain  was  properly  con- 
structed ;  and  subsequently,  that  an  opportunity  to  exercise 
such  6nj>ervision  was  equivalent  to  actual  supervision. 

I  think  that  in  this  there  was  no  error.  It  is  not  and  can- 
not be  insisted  that  such  a  drain  could  not  by  ordinary  care 
and  skill  have  been  so  constructed  as  to  be  perfectly  safe. 

The  fact  that  it  was  not  so  constructed  is  found,  and  is,  I 
think,  not  questioned. 

The  resolution  of  the  common  council  which  was  given  in 
evidence,  is  a  distinct  permission  to  the  owners  of  the  house, 
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No.  466  River  street,  to  lay  the  di*ain,  "  the  work  to  be  done 
under  the  direction  of  the  city  commissioner." 

Now,  however  true  it  may  bo  that  the  corporate  authori- 
ties are  not  under  any  such  responsibility  as  insurers  of  the 
safe  condition  of  the  streets,  that  they  become  instantly  liable 
for  defects  the  moment  they  occur,  and  although  they  are 
caused  by  the  act  of  a  wrong-doer,  and  without  any  previous 
notice  to  them,  calling  their  power  and  duty  to  provide  for 
their  safe  condition  into  exercise,  it  is  clear,  I  think,  that 
when  they  consent  that  the  public  street  may  be  excavated 
and  a  drain  introduced,  they  have  notice  that  an  act  is  to  be 
done  which  directly  invokes  their  power  and  duty,  and  calls 
for  its  exercise  in  behalf  of  the  public,  to  see  to  it  that  the 
property  of  those  who  have  a  right  to  pass  and  repass  is  not 
endangered  by  a  hidden  trap  which  superficial  observation 
would  not  disclose ;  and  supervision  of  the  work  to  that  end 
was  therefore  incumbent  upon  them. 

To  the  suggestion,  that  it  should  nevertheless  appear  that 
they  were  notified  that  the  owners  were  about  to  begin  the 
work  and  were  actually  constructing  the  drain,  it  will  suflBce, — 
passing  by  the  evidence,  that  was  not  contradicted,  tending  to 
establish  that  the  defendants'  street  inspector  was  more  than 
once  at  the  place  of  excavation  during  the  progress  of  the 
work, — to  say,  that  this  work  was  not  of  a  description  that 
it  could  be  suffered  to  go  on  firom  day  to  day  from  the 
beginning  to  its  completion,  and  the  defendants  then  claim, 
that,  although  it  was  done  by  their  consent,  they  were  so 
remiss  in  the  discharge  of  their  general  duty  of  supervision 
of  the  streets  that  they  did  not  discover  it  Such  a  state- 
ment only  aggravates  their  neglect.  When  a  case  in  other 
respects  similar  shall  arise  in  which  the  work  consented  to 
can  be  done  so  speedily,  that,  consistently  with  the  faithful 
performance  of  the  defendants'  duty  to  supervise  the  condition 
of  the  streets,  it  may  be  completely  finished  and  all  defects 
concealed  from  a  careful  examination  without  the  knowledge 
of  the  city  authorities  that  it  has  been  begim,  a  different  ques- 
tion will  be  presented.  In  such  a  case  the  instruction  which 
was  asked  by  the  defendants  on  this  trial  might  be  proper, 
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viz.,  ^^that  if  any  injury  happened  to  the  plaintiff  hy  reason 
of  a  hidden  imperfection  in  the  drain  not  known  to  the 
defendants  or  to  either  of  their  officers/and  which  reasonable 
diligence  conld  not  discover,  the  defendants  are  not  liable/' 

But  in  its  application  to  this  case,  snch  an  instmction  was 
not  called  for ;  if  it  was  intended  thereby  to  submit  to  the 
jury,  that  reasonable  diligence  in  the  construction  of  the 
drain,  or  in  the  supervision  thereof,  could  have  been  exercised 
by  the  defendants,  and  yet  the  imperfection  be  of  such  secret 
or  hidden  character  as  not  to  be  detected,  there  was  no  ground 
therefor  in  the  evidence. 

If  it  was  meant,  that,  if,  after  the  drain  was  completed,  the 
imperfection  was  so  concealed  that  the  defendants  did  not 
know  of  its  existence  and  could  not  by  reasonable  diligence 
discover  it,  the  defendants  are  not  liable;  the  refusal  so  to 
charge  was  correct,  because  all  that  might  be  true  and  yet 
the  defendnnts  have  wholly  failed  in  their  duty  to  see  to  the 
manner  of  the  construction  while  it  was  in  progress. 

I  think  the  judgment  should  be  aflSbmed. 

Judgment  affirmed. 

Vol.  IV.       85 
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HiOHAEL  MuBBAY,  BeBpondent,  v.  The  New  Yobx  Centbal 

Bailboad  Company,  Appellants. 

CONSTBUCnOH  OF  STATUTES.  NEGLIGENCE.  BaXI^BOAD  COMPANIES.  SUB- 
ICISSION  OF  CASE  TO  JX7BY  ON  INBT7FFICIENT  EVIDENCE. 

The  language  of  the  fifty-alxth  section  of  the  general  railroad  act,  as  amended 
in  1854  (2  B.  6. 5th  ed.,  g  56,  p.  090),  in  the  following  words:  "So  lon^ 
as  such  fences  shall  not  be  made,  and  when  not  in  good  repair,  soch  rail- 
road corporation  shall  be  liable  for  damages,  which  shall  be  done  bj  the 
agents  or  engines  of  sach  corporation,  to  cattle,  horses,  etc.,  thereon," 
is  not  to  be  oonstiiied  literaUj,  so  as  to  render  a  railroad  corporation 
liable  for  injuries  occasioned  npon  its  road,  at  a  time  when  such  fence  is 
temporarily  out  of  repair,  without  fault  or  negligence  in  anj  manner 
imputable  to  the  company. 

Where  the  legislatiTe  intent  is  manifest,  the  letter  of  the  statute  most, 
upon  the  most  famiHar  rules  of  construction,  yield  to  the  spirit 

For  evidence  of  negligence  in  keeping  railroad  fences  or  gates  in  repair, 
insufficient  to  justify  sending  the  case  to  the  jury,  see  opinion  of  Mason,  J. 

This  action  was  brought  to  recover  damages  for  killing  a 
colt  of  the  plaintiff's  by  running  the  engine  against  him 
while  the  colt  was  upon  the  track  of  the  deiendants'  railroad. 
The  accident  occurred  one  stormy,  windy  night,  in  the  month 
of  Kovemberi  1858,  and  the  snow  was  flying  so  that  it  was 
di£Scult  to  see.  There  is  no  evidence  in  the  case  to  show 
any  negligence  on  the  part  of  the  defendants'  employees  who 
had  charge  of  the  train,  and  the  defendants  are  not  at  all 
liable,  upon  the  evidence  in  the  case,  unless  the  omission  to 
repair  the  gate  at  this  farm  crossing  makes  them  liable.  The 
plaintiff  had  sent  the  colt  to  be  pastured  in  a  field  adjoining 
the  defendants'  road,  being  part  of  a  farm  owned  by  one  Bird, 
and  occupied  by  one  Scott,  under  a  lease  firom  Bird.  Scott 
was  pasturing  tiie  colt  for  the  plaintiff.  This  farm  of  Bird's 
lay  upon  both^ides  of  the  railroad,  the  rail  passing  through 
the  farm.  The  140  acres  lying  west  of  the  railroad  was  occu- 
pied by  Scott.  There  was  a  wood  lot  upon  this  lot,  and  Bird 
reserved  the  right  to  go  upon  the  lot  to  get  wood. 

The  def(9ndants  had  constructed  proper  fences  and  gates  at; 
the  farm  crossings,  cattle  guards,  etc.    The  evidence  shows^ 
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that  many  personB  were  in  the  habit  of  going  through  this 
west  lot  after  wood,  and  that  some  fonr  days  before  the  killing 
of  this  colt,  by  some  means  this  gate  got  off  its  hinges. 
There  was  a  chain  and  padlock  there  with  which  it  could  be 
fastened  up,  so  as  to  render  it  secure.  One  McGall  had  been 
drawing  wood  through  this  gate  for  Bird  the  day  before,  and 
came  out  with  his  last  load  about  5  p.  ic.,  and  he  just  put 
the  gate  in  its  place  with  the  bottom  out  into  the  field ;  he 
did  not  fSasten  it  in  any  way.  There  was  a  strong  iron  hook 
to  fasten  it  when  shut;  he  did  not  so  much  as  fasten  this. 
He  says,  had  he  hooked  it,  it  would  not  have  come  down ; 
but  as  it  was  not  hooked  when  he  went  in,  he  left  it  as  he 
found  it.  Ke  testified  that  he  saw  the  colt  in  the  pasture 
about  9  o^clock  in  the  evening,  before  it  was  killed.  The 
plaintiff  gave  evidence  tending  to  show,  that  the  colt  got 
upon  the  defendants'  railroad  through  this  gate. 

There  is  evidence  showing  that  Scott,  who  had  this  colt  to 
pasture,  knew  of  the  condition  of  this  gate.  He  did  not 
notify  the  defendants,  nor  is  there  any  direct  evidence  in  the 
case  that  the  defendants  knew  this  gate  was  out  of  repair. 
The  only  evidence  in  the  case  to  charge  the  defendants  with 
knowledge,  is  found  in  the  testimony  of  Scott,  who  swore, 
tliat  he  had  seen  those  who  were  at  work  upon  the  railroad 
pass  on  the  track  by  the  gate,  since  the  hinges  were  off. 
Whether  the  gate  was  then  up  in  its  proper  place  and  fastened, 
he  does  not  say. 

All  that  it  required  to  repair  the  gate  as  good  as  it  was 
before,  was  a  hammer  and  a  few  nails  to  nail  on  the  hinges 
upon  the  gate.  It  was  not,  probably,  five  minutes'  work  to 
repair  it 

Upon  these  facts  the  defendants  moved  to  nonsuit  the 
plaintiff,  upon  the  grounds,  among  others,  that  the  plaintiff 
was  not  entitled  to  recover,  because  his  bailee,  Scott,  was 
guilty  of  negligence  in  suffering  the  gate  to  remain  as  it  was, 
and  in  not  informing  the  defendants  of  its  condition,  and  in 
permitting  the  colt  to  be  and  remain  in  the  field  while  the 
gate  was  in  such  condition,  and  that  the  gate  was  not  secured 
as  it  should  have  beem  with  the  ready  means  there  to  fasten 
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it ;  and  that  there  is  no  proof  of  negligence  on  the  part  of 
the  defendants. 

A.  P.  Lommg^  for  the  appellants. 

Scmmd  Hcmd^  for  the  respondent. 

Mason,  J.  The  decision  of  this  case  inrolves  the  con- 
stmction  to  be  pat  upon  the  55th  and  56th  sections  of  the 
general  railroad  act  as  amended  in  1854.  The  55th  and  56th 
sections  of  this  act  make  it  the  dnty  of  railroads  to  erect  and 
maintain  fences  on  the  sides  of  their  roads,  with  openings 
and  gates  or  bars  therein,  and  for  the  omission  to  erect  and 
maintain  the  same,  the  statute  declares  that  they  shall  bo 
liable  for  all  damages  which  shall  be  done  by  their  agents  or 
engines,  to  cattle,  horses,  etc.,  thereon. 

The  56th  section  employs  language  which,  at  first  view, 
seems  to  favor  the  construction,  that,  when  the  fences  are 
out  of  repair,  the  railroad  company  shall  be  absolutely  liable, 
without  any  reference  to  the  question  of  their  negligence  in 
making  the  repairs.  The  language  of  the  section  in  this 
respect  is:  ^^  That^  so  long  as  9uoh  fences  shall  not  he  madsy 
and  when  not  in  good  repan/r^  such  railroad  corporation  shall 
he  Ucible  for  damages  which  shaU  he  done  hy  the  agents  or 
engines  of  srich  corporation  to  cattle,  horses,  etc.,  thereon. 
(2  B.  S.  689,  690,  §§  55,  56,  5th  ed.) 

This  expression,  ^^when not vn good repOMTy^  can  scarcely 
mean  what  the  literal  language  would  imply.  Such  a  con- 
struction would  exclude  every  consideration  of  negligence 
from  its  contemplation,  and  would  render  these  corporations 
liable  in  every  conceivable  case  where  their  fences  were  not, 
at  the  time  of  the  injury,  in  proper  repair. 

A  tort  feasor  in  the  night-time  throws  down  the  fence, 
and  the  owner's  cattle  escape  from  his  fields  upon  the  rail- 
road track  the  same  night,  and  are  killed,  and  the  railroad  is 
held  liable.  The  act  of  God,  manifest  in  the  hurricane,  sweeps 
down  miles  of  the  railroad  fence,  and  before  it  can  be  put 
up  the  farmers'  cattle  along  the  line  of  the  road,  escape  upon 
the  railroad  and  are  killed,  and  still,  the  railroad  is  liable, 
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under  a  literal  reading  of  this  etatnte.  They  would,  in  short, 
be  liable  in  all  cases  where  the  road  is  not  in  repair,  whether 
caused  by  tempest,  by  flood,  or  by  the  wrongful  acts  of  third 
persons,  although  there  had  been  no  opportunity  to  repair. 
Such  a  construction  of  this  act  should  never  be  indulged. 

A  stronger  ezerapliflcatioiL  of  the  nxarim,  ^^  that  the  letter 
mieth,  while  the  spirit  keepeth  aliye,"  can  scarcely  be  pre- 
sented, than  is  afforded  in  this  statute.  The  duty  is  intended 
to  be  imposed  upon  these  corporations  to  erect  and  keep  in 
repair,  fences  at  the  sides  of  their  road.  This  is  the  object 
and  design  of  the  act,  and  to  enforce  this  duty,  the  penalty 
in  damages  is  imposed,  that  they  shall  pay  for  all  cattle, 
horses,  etc.,  killed  or  injured  by  their  agents  or  engines  upon 
their  road,  no  matter  how  free  from  all  negligence  they  may 
have  been  in  causing  the  injury. 

This  duty  to  keep  in  repair,  requires  vigilance  to  ascertain 
defects,  and  the  energetic  application  of  the  means  necessary 
to  make  the  repairs  as  soon  as  the  defects  are  ascertained. 
Every  statute  is  presumed  to  have  a  reasonable  intendment, 
and  I  cannot  bring  my  mind  to  impute  to  the  legislature  so 
unjust  and  unreasonable  an  intent  in  the  statute  under  con- 
sideration as  the  plaintiff's  case  invokes.  It  is  unreasonable 
to  suppose  the  legislature  intended  to  render  these  corpora- 
tions liable  to  so  severe  penalties  where  they  had  performed 
their  whole  duty  in  r^ard  to  repairs,  and  such,  I  am  satisfied, 
was  never  the  intention  of  the  legislature  in  making  this 
enactment.  The  letter  of  this  statute  upon  the  most  familiar 
rules  of  construction  must  yield  to  this  spirit  where  the  legis- 
lative intent  is  so  manifest.  Such  is  the  construction  which 
must  be  put  upon  this  statute.  {3furich  v.  The  JVew  York 
Cmi/ral  B.  R  Co.,  647 ;  Fahr  v.  The  Ifew  York  Central  B. 
R.  Co.,  16  N.  Y.  476.) 

It  is  proper  to  remark  in  this  connection,  that  this  clause 
of  the  statute  relied  upon  by  the  plaintiff  as  a  positive  enact- 
ment, rendering  these  corporations  liable  where  such  fences 
shall  not  be  in  good  repair,  has  the  word  ^'  gates "  left  out, 
while  it  is  used  in  the  former  part  of  the  act.  This  may 
have  been  by  design,  as  they  are  for  the  use  of  the  farmers 
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at  the  farm  crossings,  and  they  should  reasonably  be  charged 
with  some  care  of  them  while  they  are  constantly  nsing  them. 

There  being  no  negligence  imputable  to  the  defendants  in 
the  act  of  killing  this  colt,  the  inquiry  remains  whether 
there  was  sufficient  evidence  of  the  defendants'  negligence  in 
not  repairing  this  gate  to  justify  the  submission  of  that  ques- 
tion to  the  jury.  I  do  not  think  there  was^  The  fact  that 
some  laborers  in  the  employ  of  the  defendants  passed  over 
the  railroad  at  this  point  after  the  gate  was  loosed  from  the 
hinges,  should  not  be  held  as  justifying  a  finding  of  notice  of 
this  defect  in  the  gate  to  the  defendants.  I  infer  that  these 
men  were  common  laborers,  and  if  they  did  discover  the 
defect,  it  would  not  be  held  a  notice  to  the  defendants,  but 
for  aught  that  appears,  the  gate  may  have  been  up  and 
fastened  in  its  proper  position  at  the  time  they  passed.  As 
only  four  days  had  elapsed  since  the  gate  was  out  of  repair, 
and  as  it  had  generally  been  kept  up  during  these  four  days, 
and  in  its  proper  position,  and  fastened  with  a  chain  and  pad- 
lock, I  do  not  think  there  was  sufficient  to  send  the  case  to 
the  jury  upon  the  defendants'  negligence  in  not  repairing 
this  gate. 

There  is  also  strong  evidence  upon  which  to  charge  the 
plaintiff's  bailee  (Scott)  with  negligence,  that  contributed  to 
this  injury,  and  if  so,  the  plaintiff  could  not  recover.  I  pre- 
fer, however,  to  place  the  case  upon  the  former  ground  of  a 
failure  of  proof  to  show  negligence  in  the  defendants.  The 
judge  should  have  nonsuited  the  plaintiff,  and  it  follows  that 
the  judgment  must  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event  of  the  action. 

Judgment  reversed. 
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The  East  Biveb  Bank,  Respondent,  v,  Thouas  Kennedy, 

Appellant. 

Practice.   Appeal  betiew.    Pboiosboby  note&    Disohabgb  of  in- 

DOBSEB  FBOM   LIABILITY;    EVIDENCE   CONCEBKINO,   INSUFPICIENT  TO 
SmnOTTOJtJBT. 

When  the  conrt  below  set  aside  a  yerdict  and  grant  a  new  trial,  on  the 
groond  that  the  yerdict  ia  against  evidence  or  is  nnHatiafitctory,  or  on 
the  ground  of  sorprise  or  of  newlj  dlsoovered  evidence,  or  for  other 
reasons  resting  in  the  facts  only,  or  in  the  discretion  of  the  court  to 
grant  a  new  trial,  the  order  is  not  reviewable  in  this  conrt  in  any  form, 
and  the  order  granting  a  new  trial  shonld  state  that  it  is  granted  npon 
qnestions  of  fact,  or  in  some  form  it  should  so .  clearly  appear  hj  the 
record. 

Where  the  verdict  is  set  aside  and  a  new  trial  is  ordered  for  errors  in  law, 
this  court  has  jurisdiction  to  review  the  order,  the  proper  stipulation 
being  given  by  the  appellant  consenting  to  final  judgment  if  the  order  be 
affirmed. 

Wheie  the  record  does  not  in  some  form  show  that,  the  order  for  a  new  trial 
was  based  upon  questions  of  &ct,  it  must  be  assumed  here  that  the  order 
vras  granted  for  errors  in  law  committed  at  the  trial,  and  if  the  court  find 
no  such  errors  the  order  must  be  reversed. 

Where  the  appeal  is  from  an  order  reftising  a  new  trial,  questions  of  law 
only  can  arise  on  the  hearing  of  the  appeaL 

K,,  as  indorser  upon  the  note  of  B.,  was  duly  charged  npon  non-payment  at 
maturity.  Suit  commenced  by  holder  of  the  note  against  B.,  by  request 
of  K.  Before  trial,  B.  proposed  to  pay  one-half  the  note  and  give  a  new 
note  for  balance,  vrith  stipulation,  that  if  new  note  vnis  not  paid  at  ma- 
turity, judgment  in  suit  pending  might  be  taken  Ibr  the  balance  of  old 
note.  Tbis  done  vrith  knowledge  and  consent  of  K.,  except  as  to  stipula- 
tion, of  which  he  denied  knowledge,  though  present  at  the  time.  Old 
note  surrendered  to  B.,  through  inadvertence,  upon  completion  of  agree- 
ment. Nothing  said  in  any  of  the  negotiations  about  releasing  K.  from 
his  liability  as  indorser  upon  the  old  note.  New  note  of  B.  unpaid,  judg- 
ment entered  In  the  pending  action  as  stipulated,  and  execution  returned 
unsatisfied.  Thereupon,  action  against  K.  as  indorser,  ete.  ffM,  that 
there  was  in  the  case  no  evidence  authorizing  the  judge  to  submit  the 
inquiry  to  the  jury,  whether  there  was  an  agreement  or  intention  to  dis- 
charge the  indorser. 

The  testimony  of  the  indorser,  that  he  tuppoHd  he  was  released,  is  no  evi- 
dence of  the  fbct. 

This  action  was  brought  in  the  Superior  Court  of  the  city 
of  New  York,  to  recover  from  the  defendant  the  sum  of  $400, 
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which  romained  unpaid  upon  a  note  for  $800,  made  by  one 
Billings,  and  indorsed  by  the  defendant  to  the  plaintiff,  which 
was  protested  for  non-payment.  After  notice  of  non-payment 
the  note  was,  by  the  request  of  the  defendant,  and  for  his  ac- 
commodation, put  in  suit  against  Billings,  the  maker.  The 
defendant,  Kennedy,  conferred  frequently  with  the  attorney 
while  it  was  pending,  and  the  maker,  Billings,  before  it  was 
brought  to  trial,  proposed  to  pay  $400  thereon  and  give  a 
new  note  for  the  balance,  with  the  interest  and  the  costs  of 
the  action,  payable  sixty  days  after  date.  Whether  the  attor- 
ney conmiunicated  this  proposition  to  Kennedy  or  Kennedy 
communicated  it  to  the  attorney,  was  in  dispute  at  this  trial, 
but  the  attorney  inquired  of  him  if  he  thought  it  was  good, 
and  that  Billings  would  pay  the  new  note,  and  he  told  the 
attorney  that  he  thought  the  note  good  and  that  BilUngs 
would  pay  it.  Kennedy  afterwards  came  with  Billings  to 
the  attorney's  office,  and,  in  his  presence,  and,  as  testified  by 
the  attorney,  by  his  direction,  a  new  note  was  taken,  and 
BiUings  paid  the  $400. 

A  stipulation  in  the  action  then  pending  was  signed  by 
Billings,  that,  if  the  new  note  was  not  paid  at  maturity,  the 
plaintiff  might  take  judgment  in  the  pending  action  for  the 
amount  due  thereon. 

This  stipulation,  the  defendant  herein  states  he  had  no 
knowledge  of. 

It  was  further  testified  on  this  trial,  that  nothing  whatever 
was  said  on  the  subject  of  releasing  Kennedy,  the  indorser  ; 
and  it  was  also  testified  by  the  attorney,  that  he  had  no 
authority  to  release  him.  He  was,  as  it  appeared,  employed 
to  sue  the  maker  for  his,  the  indorser's,  accommodation  and 
benefit. 

The  attorney,  as  he  testified,  through  mere  inadvertence, 
gave  the  $800  note  to  Billings  on  receiving  the  money,  new- 
note  and  stipulation  above  referred  to. 

The  new  note  not  being  paid,  judgment  was  entered 
against  Billings  in  the  then  pending  action,  execution  issued 
and  returned  unsatisfied,  and  this  action  was  then  brought 
against  the  present  defendant. 
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On  the  trial,  the  judge  charged  the  jury,  that  if,  in  the 
arrangement  thus  made,  the  parties  intended  that  Kennedy 
ehonld  be  dischaiged  from  the  old  note,  then  he  was  dis- 
charged. Being  requested  by  the  plaintiff  to  charge  that 
taking  the  note  of  one  of  several  debtors  is  no  payment 
unless  it  is  expressly  agreed  to  as  such,  the  judge  replied, 
'^  That  is  the  whole  question  which  I  submitted  to  the  jury — 
what  the  parties  a^'eed  to  do!  *  *  If  such  was  the  agree- 
ment, that  is  enough ;  there  is  only  one  question  on  that 
point;  was  there  such  an  agreement!"  and  to  this  the 
plaintiff  excepted. 

The  jury  rendered  their  verdict  for  the  defendant.  A 
motion  for  a  new  trial  having  been,  denied  at  the  Special 
Term,  judgment  was  entered,  and  the  plaintifb  appealed 
from  this  judgment  and  from  the  order  denying  such  mo- 
tion. 

The  Gteneral  Term  of  the  Superior  Court  reversed  the 
judgment  and  order,  and  made  an  order  setting  aside  the 
verdict  and  directing  a  new  trial.  The  defendant  gave 
the  necessary  stipulation  and  appealed  to  this  court. 

Brown  db  JErieiy  for  the  appellant 

I.  The  &cts  stated,  which  the  jury  must  be  presxmied  to 
have  found  from  the  evidence,  amounted  to  payment  of  the 
note  surrendered,  and  to  a  legal  dischaige  of  the  indorser's 
liability.  It  is  certainly  presumable  Scorn  the  facts  that  such 
was  the  intention  of  the  parties. 

The  maker  proposed  to  ^^  settie  "  the  note  by  paying  money 
and  giving  his  note  for  balance. 

The  effort  to  assist  the  bank  to  collect  fit)m  the  maker  and 
paying  the  l^al  expenses  constituted  a  valid  consideration 
for  the  discharge. 

n.  The  stipulation  in  the  suit,  without  the  indorser's 
knowledge  or  consent,  extending  time  until  the  maker  failed, 
he  being  responsible  at  the  time,  and  the  note  being  destroyed 
by  plaintiff's  consent,  the  indorser  could  not  pay  it  and  resort 
to  tiie  maker. 

Vol.  IV.       36 


282  Bast  Riysb  Baivk  v.  Kvjsnsfmr.  [Sept., 

Argmneat  of  CoanBdl. 

The  extension  of  time,  and  the  destraction  of  the  note, 
therefore  discharged  the  indorser. 

The  extension  of  time,  and  surrender  of  the  note  to  the 
maker  (who  destroyed  it),  being  made  by  plaintiff's  attorneys, 
was  binding  on  the  plaintiff;  they  had  the  note  for  collection, 
which  authorized  such  a  disposition  of  it.  {Livingston  v.  Bad' 
dif,  6  Barb.  301.) 

Directions  to  sne  a  note,  means  collect  it. 

The  judgment  of  the  (General  Term  should  be  reversed, 
and  judgment  below  affirmed. 

Malcolm  CampbeUj  for  the  respondent. 


I.  The  agreement  to  enlarge  the  time  of  the  principal,  in 
order  to  have  the  effect  of  discharging  the  surety,  must  be 
made  by  the  creditor  without  the  assent  of  the  surety.  (Gakn 
V.  NtemoewieBy  11  Wend.  813;  Wright  v.  Storrs^  6  Bosw. 
600 ;  Chester  v.  Bank  of  Bmgston^  16  N.  Y.  838 ;  Billing- 
ton  V.  Wagoner^  83  id.  31.) 

In  this  case,  the  extension  was  clearly  assented  to  by  the 
surety,  even  according  to  his  own  testimony,  and,  as  we 
understand,  he  does  not  claim  to  have  been  discharged  by 
the  act  of  the  creditor  against  his  will,  but  by  agreement 
between  them. 

n.  The  agreement  to  enlarge  the  time  must  be  founded 
upon  a  valid  consideration.  Part  payment  of  a  debt  overdue 
is  no  consideration.  (HdUnday  v.  Harty  80  N.  Y.  474.) 

m.  There  is  not  a  particle  of  evidence  of  an  express 
agreement  on  the  part  of  the  plaintiff  to  release  the  surety. 
The  giving  up  the  note  to  the  principal  is  proved  by  uncon- 
tradicted testimony  to  have  been  done  through  inadvertence, 
and  the  reservation  in  the  stipulation  of  the  right  to  proceed 
in  the  original  suit,  conclusively  negatives  any  inference 
which  might  have  been  drawn  from  the  fact  of  the  note 
having  been  given  up. 

IV.  There  is  no  evidence  of  authorily  to  the  attorney  to 
discharge  the  indorser.    Such  authority  cannot  be  implied, 
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and  the  want  of  authority  is  expressly  proved  by  the  testi- 
mony of  the  attorney. 

y.  It  is  unnecessary  to  burthen  the  court  with  citations 
upon  such  simple  principles  of  law  as  those  involved  in  this 
case.  There  is  no  conflict  of  testimony  upon  any  material 
point  We  therefore  submit  the  case  on  the  two  able  opin- 
ions at  General  Term,  caUing  the  attention  of  the  court  par- 
ticularly to  the  concise  summary  by  Justice  Monell,  at  folio 
119  of  the  case. 

1.  ^^  There  was  no  evidence  of  an  agreement  to  discharge 
the  indorser.  AH  the  witnesses  testify  that  nothing  was  said 
on  the  subject,  and  Kennedy  merely  supposed  that  he  was  to 
be  discharged*  It  was  error,  therefore,  to  submit  it  to  the 
jury  as  a  question  of  fact  whether  there  was  any  agreement. 
Such  an  agreement  cannot  be  implied." 

2.  There  was  no  consideration  as  between  the  plaintiff 
and  either  of  the  parties  for  such  an  agreement,  if  it  had 
been  proved. 

3.  The  attorney  had  no  power  to  discharge  the  indorser 
without  satis&ction,  or  the  consent  of  the  plaintiff. 

YI.  The  order  of  the  General  Term  should  be  afflbmed, 
and  jugement  absolute  rendered  against  the  defendant,  with 
costs  and  damages. 

WooDBUTV,  J.  A  doubt  was  suggested  on  the  argument 
of  this  appeal,  whether,  inasmuch  as  the  order  of  reversal 
herein  made  in  the  Superior  Court  at  General  Term,  does 
not  state  that  such  reversal  was  ordered  upon  questions  of 
fact,  any  questions  could  be  considered  in  this  court  except 
such  questions  of  law  as  were  raised  by  exceptions  taken  on 
the  triaL  And,  on  that  suggestion,  the  counsel  for  the 
respondent  moved  the  court  to  permit  the  case  to  stand  over, 
to  enable  him  to  procure  an  amendment  of  the  order  of 
reversal  in  the  court  below,  so  that  it  might  appear  by  the 
record  that  the  reversal  was  upon  all  the  grounds  stated  in 
the  opinions  pronounced  in  that  court  when  the  order 
appealed  from  was  made. 

If  a  judgment  rendered  on  the  trial  of  an  action  by  the 
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coturt  without  a  jury,  or  by  a  referee,  be  reyersed  in  General 
Term,  such  reversal  is  to  be  deemed  made  upon  questions  of 
law,  nnless  it  appears  in  the  order  of  reversal  that  it  was 
made  on  questions  of  fact ;  and,  when  it  does  not  so  appear, 
the  review  in  this  court  is  confined  to  questions  of  law  raised 
on  the  trial  and  made  the  subject  of  exception.  This  is  by 
express  statute,  and  we  have  no  discretion.  (Code,  §§  368, 272.) 

Those  sections  have  no  application  to  an  order  revaidng 
an  order  of  the  Special  Term,  setting  aside  a  verdict,  and 
ordering  a  new  trial  after  a  trial  by  jury. 

Prior  to  1851,  the  decisions  were  uniform,  that  under  sec- 
tion eleven  of  the  Code,  this  court  had  no  jurisdiction  to 
review  an  order  granting  a  new  triaL  (See  3  Comst.  545 ; 
2  id.  563 ;  1  id.  610.)  The  court  held  not  only  that  such  an 
order  was  not  final,  and  therefore  not  appealable,  but  they 
also  held,  in  numerous  cases  of  appeals  from  judgments  on 
reports  of  referees,  that  they  had  no  jurisdiction  to  review 
questions  of  fact  upon  a  case,  though  sought  by  appeal  fix>m 
the  judgment.  (2  Comst.  189,  502.) 

In  1851,  the  legislature  amended  section  eleven  of  the 
Code,  so  as  to  allow  an  appeal  to  this  court  fix)m  an  order 
granting  a  new  trial ;  and  the  question  thereupon  arose,  what 
may  be  reviewed  on  such  an  appeal }  In  Moore  v.  WesterveU 
(1  Code  B.,  N.  S.  p.  415),  the  court  held  that  this  amendment 
did  not  include  new  trials  upon  a  case  involving  questions  of 
fact,  but  only  where  questions  of  law  are  involved  in  such 
order. 

In  1852,  the  amendment  of  1851,  in  the  particular  men* 
tioned,  was  repealed.  But  in  1857,  the  section  was  again 
amended  so  as  to  give  an  appeal  from  an  order  granting  a 
new  trial ;  and  in  1862,  this  was  extended  so  as  to  embrace 
an  order  refusing  a  new  trial,  and  so  the  Code  now  remains. 
^  But,  according  to  the  decision  in  Moore  v.  WesterveU^  this 
does  not  bring  under  review  questions  of  fact,  as  upon  a  case, 
such  as  that  the  verdict  is  against  the  weight  of  the  evidence, 
or  where  the  motion  is  founded  upon  alleged  surprise  or 
newly  discovered  evidence,  but  questions  of  law  only. 

It  is  deemed  the  purpose  and  policy  of  the  legislature  to 
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leave  questions  of  fact  to  be  settled  by  the  courts  of  original 
jurisdiction,  giving  an  appeal  to  this  court  where  the  rules 
of  law  are  claimed  to  have  been  erroneouslj  determined. 
This  general  policy  is  departed  from  in  the  two  instances 
above  referred  to,  viz.,  where  a  cause  is  tried  by  the  court  or 
by  a  referee,  and  a  reversal  is  ordered  upon  questions  of  fact. 
But,  as  already  remarked,  the  sections  authorizing  us  to  re- 
view the  facts  in  those  cases  do  not  extend  to  cases  tried  by 
a  jury. 

As  this  is  a  question  appertaining  to  our  jurisdiction,  it 
would  be  of  no  avail  to  insert,  in  the  order  below,  that  the 
reversal  was  had  upon  questions  of  fact  shown  by  a  case  on 
which  the  motion  for  a  new  trial  was  made,  except  to  lay  the 
foundation  for  a  motion  to  dismiss  the  appeal. 

We  should  still  have  no  power  to  consider  the  propriety 
of  the  order  so  made. 

Where,  therefore,  a  case  is  made  containing  exceptions 
raising  questions  of  law,  those  questions  and  those  only  can 
be  considered  here.  If  it  does  not  appear  in  some  form  that 
the  order  granting  a  new  trial  was  founded  upon  questions 
of  fact,  we  must  assume  that  the  order  was  granted  for  sup- 
posed errors  in  law  to  which  due  exception  was  taken. 

But  it  certainly  ought  not  to  be  in  the  power  of  a  party, 
against  whom  a  new  trial  had  been  ordered,  upon  questions 
of  fact,  to  avoid  the  order  by  appealing  to  this  court  and 
here  showing  that  no  errors  of  law  were  committed  on  the 
triaL  If  here  questions  of  law  only  can  be  considered  on 
the  appeal,  that  would  be  an  effectual  mode  of  retaining 
a  verdict  which  was  against  the  weight  of  the  evidence,  or 
which  for  any  reason  was  unsatisfactory  to  the  court  below, 
who  have  a  discretion  to  order  a  new  trial  if  the  ends  of  jus- 
tice require  it. 

How  then  shall  this  be  avoided  f  If,  after  such  an  order, 
the  parly  appeals,  this  court  must,  if  the  appeal  be  enter- 
tained, reverse  it.  This  would  be  palpably  unjust,  and  it  is 
a  result  which  was  certainly  not  intended  by  the  legislature 
when  the  jurisdiction  of  this  court'  was  confined  to  questions 
of  law  in  cases  tried  by  a  jury.    Such  a  result  is  not  necessary. 
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The  party  obtaining  a  new  trial  npon  qneBtiona  of  fact 
must  see  to  it,  that  it  be  made  to  appear,  by  the  record  or  in 
some  other  proper  manner,  that  the  new  trial  was  ordered 
npon  questions  of  fact;  and  then  there  is  no  danger  and  can 
be  no  injustice  in  the  rule,  for  then  the  appeal  would  be  like 
an  appeal  from  an  order  granting  a  new  trial  on  the  ground 
of  surprise  or  newly  discovered  evidence,  and  would  be  dis- 
missed on  motion. 

The  court  practice  may,  therefore,  be  stated  thus :  When 
the  court  below  set  aside  a  verdict  and  grant  a  new  trial,  on 
the  ground  that  the  verdict  is  against  evidence  or  is  imsatis- 
factory,  or  on  the  ground  of  surprise  or  of  newly  discovered 
evidence,  or  for  other  reasons  resting  in  the  facts  only,  or  in 
the  discretion  of  the  court  to  grant  a  new  trial,  the  order  is 
not  reviewable  in  this  court  in  any  form,  and  the  order  grant- 
ing a  new  trial  should  state  that  it  is  granted  upon  questions 
of  fact,  or  in  some  form  it  should  so  clearly  appear  by  the 
record. 

Where  the  verdict  is  set  aside  and  a  new  trial  is  ordered 
for  errors  in  law,  this  court  has  jurisdiction  to  review  the 
order,  the  proper  stipulation  being  given  by  the  appellant 
consenting  to  final  judgment  if  the  order  be  affirmed. 

Where  the  record  does  not  in  some  form  show  that  the 
order  for  a  new  trial  was  based  upon  questions  of  fact,  it 
must  be  assumed  here  that  the  order  was  granted  for  errors 
in  law  committed  at  the  trial,  and  if  the  court  find  no  such 
errors  the  order  must  be  reversed. 

Where  the  appeal  is  from  an  order  refusing  a  new  trial, 
questions  of  law  only  can  arise  on  the  hearing  of  the  appeal. 

The  question  of  law  raised  by  an  exception  will,  it  is  true, 
often  render  an  examination  of  the  evidence,  or  portions  of 
it,  necessary ;  ^.  gr.,  an  exception  to  the  granting  or  refusing  a 
nonsuit,  or  to  the  submission  of  the  question  to  the  jury 
when  there  is  no  evidence  in  the  case  to  warrant  such  a  sub- 
mission, and  other  cases  might  be  suggested ;  but  in  these  the 
question  to  be  here  considered  is  nevertheless  a  question  of 
l^w  arising  on  the  trial,  and  appropriately  raised  by  exception 
there  taken. 
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It  is  so  entirely  manifest,  from  a  pemsal  of  the  opinions 
delivered  at  the  General  Term  in  the  court  below,  that  that 
court  deemed  the  verdict  in  this  case  without  evidence  to 
support  it,  that,  if  we  were  of  opinion  that  there  was  no  error 
in  law  committed  on  the  trial,  the  motion  to  permit  the  case 
to  stand  over  to  give  the  respondent  an  opportunity  to  pro- 
cure an  amendment  of  the  record  upon  reasonable  terms, 
would  commend  itself  strongly  to  our  favorable  regard. 

But  it  is  equally  clear,  that  the  court  below  placed  their 
decision  also  upon  the  legal  ground  that  there  was  no  evidence 
in  the  case  which  warranted  the  submission  to  the  jury  of  the 
question  upon  which  the  verdict  depended. 

If  this  assumption  is  correct,  then  a  question  of  law  arose 
which  that  court  deemed  presented  by  the  plaintiff's  exception 
to  the  charge. 

On  an  examination  of  the  evidence,  I  think  the  court  below 
were  correct  in  holding,  that  there  was  nothing  to  justify  the 
submission  of  the  question,  whether  there  was  an  agreement 
that  the  defendant,  the  indorser  of  the  note  in  question,  should 
be  released,  or  that  the  new  note  of  Billings,  the  maker, 
should  be  taken  as  payment. 

The  delivery  of  the  original  note  to  Billings  is  proved, 
without  any  contradiction,  and  without  any  circumstance 
warranting  doubt,  to  have  been  an  inadvertence.  The  attor- 
ney was  acting,  in  the  action  prosecuted  against  the  maker, 
at  the  instance  and  for  the  benefit  of  the  indorser  (the  appel- 
lant). The  indorser  was  not  only  assenting  to  but  was  pro- 
moting the  arrangement  which  was  made.  There  is  no 
ground  for  a  pretense  even  that  time  was  given  to  the  maker 
without  the  consent  of  the  indorser.  Not  a  word  was  said 
about  taking  the  new  note  as  payment ;  but,  on  the  contrary, 
the  then  pending  action  was  kept  on  foot,  to  the  end  that 
judgment  therein  might  be  entered  if  the  new  note  was  not 
paid  at  maturity.  The  arrangement  was  palpably  made  and 
assented  to  for  the  purpose  of  avoiding  litigation  with  the 
maker,  secure  an  immediate  payment  of  a  part  of  the  sum 
for  which  the  appellant  was  liable  as  indorser,  and,  under  a 
belief  that  the  maker  thus  indulged,  would  pay  the  residue 
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at  the  maturity  of  the  new  note.  All  the  witnesses  agree 
that  there  was  nothing  said  on  the  subject  of  releasing  the 
indorser,  and  any  such  intention  is  unequivocally  denied  by 
the  attorney,  who  was  plainly  acting  at  the  time  with  a  view 
to  the  interest  of  the  indorser  as  well  as  the  plaintiff. 

The  moment  the  fact  of  the  delivery  of  the  original  note 
to  the  maker  was  explained,  so  as  to  obviate  the  inference 
that  it  was  intended  thereby  to  accept  the  new  note  as  a  sat* 
isfaction  of  the  former,  and  to  cancel  all  liabilities  which 
were  imported  by  such  original  note,  nothing  remained  in  the 
case  which  raised  the  question,  whether  there  was  an  agree- 
ment between  the  parties  that  the  new  note  should  be  taken 
in  satisfaction  and  in  discharge  of  the  indorser. 

I  have  not  considered  the  further  point  urged,  that  the 
attorney,  employed  to  prosecute  the  action  against  the  maker 
for  the  accommodation  and  benefit  of  the  indorser,  had  no 
authority  in  virtue  of  such  employment  to  make  an  agree- 
ment which  would  operate  to  release  the  indorser  without 
payment;  and  that  it  would  have  been  a  breach  of  trust  tb 
which  the  indorser  would  in  such  case  be  a  party ;  although 
that  point  appears  to  have  been  in  the  mind  of  counsel  when 
testimony  was  given  by  the  attorney  that  he  had  no  such 
authority,  it  was  not  specifically  called  to  the  attention  of  the 
court  on  the  trial,  and  made  the  subject  of  ruling  and  ex- 
ception. It  is  enough,  I  think,  that  no  such  agreement  was 
made,  and  the  evidence. did  not  warrant  the  submission  of 
the  question  to  the  jury. 

I  think  the  order  granting  a  new  trial  should  be  affirmed, 
and  judgment  absolute  for  the  respondent  be  ordered  in 
accordance  with  the  appellant's  stipulation. 

GsovEB,  J.  As  the  order  reversing  the  judgment  and 
granting  a  new  trial  does  not  show  that  it  was  based  upon 
questions  of  fact,  it  must  be  assumed  by  this  court  to  have 
been  based  upon  questions  of  law  only.  These  latter  ques- 
tions must  be  presented  by  proper  exceptions  to  the  ruling 
of  the  court  thereon,  taken  at  the  trial.  There  was  but  a 
single  exception  taken  to  any  ruling  of  the  court  upon  the 
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trial  of  the  present  action :  that  was,  to  that  portion  of  the 
charge  submitting  it  to  the  jury  to  find  whether  it  was 
the  intention  of  the  parties  to  discharge  the  defendant  from 
his  Kabilitjr  as  indorser,  with  instructions  that,  if  such  was 
the  agreement,  to  find  for  the  defendant.    This  exception 
raises  two  l^gal  questions :  first,  whether  there  was  such  evi- 
dence of  the  alleged  agreement  or  understanding  to  authorize 
the  court  to  submit  the  question  to  the  jury,  and  second,  if 
there  was  such  evidence,  whether  the  plaintiff's  attorney 
was  authorized  to  make  it.    There  is  some  conflict  in  the 
evidence  upon  one  or  two  points,  but  as  to  the  main  facts, 
there  is  a  concurrence  of  the  witnesses  in  their  testimony. 
The  undisputed  evidence  shows  that  after  the  maturity  of 
the.  note,  and  service  upon  the  defendant  of  the  requisite 
notice  to  charge  him  as  indors^r,  he  requested  the  plaintiff 
to  commence  an  action  for  its  collection  against  the  maker, 
omitting  him ;  that  in  pursuance  of  such  request,  the  plaintiff 
placed  the  note  in  the  hands  of  its  attorney,  with  direction 
to  sue  the  maker  thereon ;  that  the  attorney  commenced  an 
action  against  the  maker  in  the  Superior  Court,  which  was 
put  in  issue ;  that  in  this  stage  of  the  action,  the  defendant 
therein  proposed  to  the  attorney  to  pay  a  portion  of  the  note 
and  give  his  note  at  sixty  days  for  the  balance ;  that  the 
attorney  communicated  this  proposition  to  the  defendant, 
and  inquired  of  him  if  the  maker's  note  would  be  good ;  that 
afterward  the  maker  and  defendant  went  to  the  attorney's 
oflSce,  and  it  was  then  agreed  that  the  maker  should  pay  a 
portion  of  the  note,  and  give  his  note  at  sixty  days  for  the 
balance,  and  that  if  he  did  not  pay  the  note  in  sixty  days, 
the  plaintiff  might  take  judgment  against  him  in  the  pending' 
action  for  the  balance  due  upon  the  note  in  suit,  and  in  the 
meantime  proceedings  in  the  action  should  be  stayed..    The 
maker  paid  the  money,  gave  the  note,  and  also  a  stipulation 
authorizing  the  entry  of  judgment  for  the  balance  of  the 
note  in  suit,  in  sixty  days,  in  case  the  note  then  given  wa& 
not  paid.    The  note  in  suit  was  then  delivered  to  the  maker. 
The  attorney  testified  that  the  delivery  was  from  inadver- 
tence.   The  defendant  was  present  during  the  entire  trans- 
You  TV.       87 
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action.    The  qtiestion  is,  whether  this  was  any  evidence  of  a 
payment  of  the  note  by  the  maker,  so  far  as  the  giving  the 
new  note  was  concerned,  or  of  an  agreement  to  dischaige  the 
indorser.    It  Nearly  was  no  evidence  of  payment,  for  it  was 
expressly  agreed  that  judgment  should  be  taken  upon  it  if 
the  new  note  was  not  paid.    This  judgment  could  not  be 
taken  upon  it  if  paid  and  discharged.    80  far  from  the  evi- 
dence tending  to  prove  a  payment,  it  proved  distinctly  the 
reverse,  that  it  should  continue  in  force  and  available,  unless 
the  new  notd  was  paid.    The  evidence  admits  of  no  other 
inference.    The  note  continuing  in  force,  there  is  not  the 
slightest  evidence  of  an  agreement  to  dischaige  the  defendant 
as  indorser.    Not  one  word  was  uttered  or  any  allusion  made 
in  relation  to  any  such  discharge.    The  defendant  testifies 
that  he  supposed  he  was  released.    This  was  no  evidence  of 
the  fact.    There  was,  therefore,  no  evidence  authorizing  the 
judge  to  submit  the  inquiry,  whether  there  was  an  agree- 
ment or  intention  to  discharge  the  defendent,  to  the  jury. 
The  exception  to  such  submisi^ion  was,  therefore,  well  taken. 
The  judgment  was,  therefore,  properly  reversed  upon  this 
ground,  unless  the  defendant  had  the  legal  right  to  require 
the  judge  to  direct  a  verdict  in  his  favor,  upon  the  ground 
that  the  agreement  to  delay  the  action  discharged  him.     He 
had  no  such  right,  for  the  reason  that  a  verdict,  finding  that 
he  assented  to  such  agreement,  could  not  be  regarded  as 
against  the  weight  of  the  evidence.    This  renders  it  unneces- 
sary to  inquire  whether  the  attorney  was  authorized  to  make 
the  agreement. 

The  order  appealed  from  must  be  affirmed,  and  jndgmenty 
found  upon  the  stipulation,  given  against  the  defendant. 

Order  affirmed. 
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Benjaion  Abhstbono,  Appellant,   v,  Jaoob   Dubois,  Be- 

spondent. 

Lb:vt  on  fbopbbtt  kzbmft  fbox  exbcution.    Pbibcipal  A2n>  aobnt. 

ATTOBNBT  and  CLUBNT  ;  LIABIUTT  OF  CLEBNT  FOB  UNLAWFUL  ACTS  OF 

attobnby  affboybd  by  bdl  Effect  of  stipulation  ooncebnino 
eyidbncb  on  tbial. 

The  sheriff,  with  the  pbuntiff  and  his  attomej,  being  present  at  the  levj 
under  aa  eseention,  and  the  former  having  levied  npon  property  exempt 
from  exeention,  the  owner  (exeentioA  defendant)  desired  him  to  releaae  it, 
and  was  referred  to  the  plaintiff  (defendant  in  this  action),  who,  in  torn, 
referred  to  his  attomej,  and  he  ordered  the  officer  to  keep  poaaeflaion  of 

-  the  propertj.  In  an  action  against  the  plaintiff  in  that  anit,  for  the  taking 
of  thia  property,  it  was  hM, 

That  the  sheriff  is  the  agent  of  the  plaintiff  in  seising  the  property,  and 
the  Erections  of  plaintiff's  attomej,  in  his  presence,  are  the  same  as 
though  given  bj  himself,  for  he  must  be  deemed  to  have  sanctioned  and 
approved  them. 

Where,  in  an  action  against  a  plaintiff  in  a  former  suit,  for  the  taking  of 
propert J  exempt  from  execution,  the  plaintiff  in  thia  latter  action  stipn- 
latea,  that  he  will  admit  upon  the  trial — 

1.  That  the  sheriff  received  no  directions  from  the  defendant  person- 
ally in  reference  to  the  levy  and  sale ; 

2.  That  the  defendant  took  no  part  in  the  said  levj  and  sale,  and  had 
no  portion  of  the  proceeds  of  the  sale  personal!  j, — 

ffeld,  that  these  admiseions  were  not  inconsistent  with  the  fact  of  defend- 
ant's liability,  where  it  was  proved,  upon  the  trial,  that  the  acts  complained 
of  were  done  by  the  sheriff  under  the  direction  of  defendant's  attorney, 
and  in  defendant's  presence,  and  with  hia  knowledge  and  approvaL 

It  is  not  material  what  became  of  the  goods,  nor  that  the  defendant  neither 
received  them  nor  the  proceeds  arising  from  their  sale. 

William  C.  San\faffery  for  the  appellant. 

This  action  was  brought  to  recover  damages  for  the  taking 
and  carrying  awaj  certain  property  of  the  plaintiff,  claimed 
to  be  exempt  by  law  from  levy  and  sale  nnder  execution, 
and  also  to  recover  damages  for  the  taking,  detaining  and 
carrying  away  the  nsefal  and  necessary  beds,  bedding  and 
wearing  apparel  of  himself  and  family,  and  injury  thereto. 
The  defendant  denies, 

1.  That  he  took  or  carried  away  the  goods  and  chattels  as 
■et  forth  in  the  complaint. 
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2.  That  he  took  and  carried  awaj  the  beds,  bedding, 
clothing  and  wearing  apparel  of  plaintiff  and  his  family,  and 
kept  possession  thereof,  as  alleged  in  the  complaint;  and 
denies  that  the  plaintiff  sustained  any  damages  to  any 
amoont  whateyer. 

It  is  alleged  and  admitted  by  the  answer,  that  defendant 
recovered  judgment,  issued  execution  thereon,  and  levied 
upon  all  the  property  of  the  plaintiff,  including  all  the  wear- 
ing apparel,  beds  and  bedding  of  his  family.  That  about 
$250,  in  value,  was  returned  after  suit  was  brought,  and  the 
balance  sold  under  defendant's  execution* 

Plaintiff's  entire  oause  of  action  is  therefore  fully  admit- 
ted in  the  pleadings,  both  for  the  property  taken  and  sold 
under  execution,  as  well  as  the  taking  and  detaining  the 
wearing  apparel  of  plaintiff  and  his  family,  if  the  articles 
taken  were  exempt  by  statute. 

I.  Upon  the  allegations  in  the  complaint  and  admissions 
in  the  answer,  the  plaintiff*  was  entitled  to  recover  upon 
proving  the  nature  of  the  property  taken — to  show  that 
they  were  such  articles  as  are  specifically  exempt  by  statute 
from  levy  and  sale  under  execution ;  and  fhrther,  that  de- 
fendant had  also  taken,  in  addition,  other  useful  and  neces- 
sary household  furniture,  to  the  value  of  $150.  The  court 
therefore  erred  in  dismissing  the  complaint,  even  upon  the  tes- 
timony permitted  to  come  in,  the  value  having  been  proved. 
The  court  also  erred  in  allowing  the  stipulation  to  be  read, 
and  dismissing  the  complaint,  thereby  excluding  all  further 
evidence  to  be  given  before  plaintiff  had  rested  his  case. 
(15  Johns.  210;  3  Hill,  237;  5  Wend.  301.) 

II.  It  appears  by  the  stipulation  offered  in  evidence,  that 
a  motion  had  been  made  to  change  the  venue  to  Westchester 
county,  on  the  ground  of  convenience  of  witnesses.  It  there- 
fore does  not  affect  the  admissions  in  the  pleadings  in  any 
respect,  as  the  defendant  would  not  be  allowed  to  contradict 
his  own  admissions. 

The  first  subdivision  admits  the  recovery  of  the  judgments, 
at  the  times  and  for  the  amounts  stated  in  the  answer. 
The  second  admits  that  executions  were  issued  thereon  to 
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the  sheriff  of  Westchester  county,  and  that  William  P. 
Littel  was  deputed  to  execute  the  writs ;  also,  that  Daniel 
H.  Littel,  who  was  then  sheriff  of  said  county,  had  not  per- 
sonally received  any  directions,  instructions  or  communica- 
tions from  defendant  personally.  The  sheriff  having  received 
the  execution  and  appointed  a  special  deputy,  it  was  his 
duty,  as  such  sheriff's  special  deputy,  to  execute  the  writ. 
In  accordance  therewith,  he  proceeds  with  the  plaintiff  in 
the  execution,  and  the  attorney  enters  the  plaintiff's  house, 
where  the  property  is  pointed  out  on  which  the  levy  is  or 
has  been  made,  and  the  plaintiff  in  execution,  his  attorney 
and  the  special  deputy  show  the  defendant  in  execution  the 
writ,  and  inform  him  that  they  have  come  to  take  possession 
of  the  property.  A  release  of  the  exempt  property,  of  the 
sheriff's  special  deputy,  is  at  once  demanded.  He  is  referred 
to  the  plaintiff  in  execution,  and  by  him  referred  to  his 
attorney,  who  replied,  ^^  he  should  release  nothing,  but  would 
sell  him  out  neck  and  heels." 

In  the  third  subdivision,  it  is  admitted  what  was  set  up  in 
the  answer:  that  said  special  deputy  sold  the  goods  undei 
said  execution,  without  having  received  any  directions  or 
instructions  from  the  defendant  personally.  But  it  is  in 
evidence,  by  the  proof,  that  he  suffered  it  to  be  done  in  his 
presence  by  his  attorney  and  agent,  without  giving  directions 
to  the  contrary.  The  acts  of  his  agents  are  his  acts ;  he  is, 
therefore,  equally  liable  as  if  he  had  given  personal,  specific 
directions. 

In  the  fourth  subdivision,  it  is  admitted  that  the  defend- 
ant took  no  part  in  said  levy  or  sale,  and  had  no  portion  of 
the  goods  under  his  control,  and  received  no  portion  of  the 
proceeds  of  the  sale  personally.  But  the  defendant  was 
present,  looked  on  and  consented,  and  suffered  the  same  to  be 
done.  The  defendant  having  caused  the  execution  to  be 
issued,  being  present  at  the  levy,  he  had  no  right  to  control 
the  property,  as  it  was  in  the  possession  and  under  the  control 
of  the  sherbST,  who  was  liable  to  both  parties  for  its  safe  keep- 
ing. That  having  caused  the  plaintiff's  property  to  be  sold 
and  converted  into  money,  the  sheriff  was  responsible  to 
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him  for  the  full  amount  of  the  execution.  The  execution  in 
law  is  satisfied,  and,  whether  he  neglected  to  take  or  receive 
the  proceeds  from  his  attorney,  is  not  material  to  this  issue. 
The  plaintiff's  cause  of  action  was  complete,  and  commenced 
before  the  sale,  so  that  the  fourth  subdivision  is  imma- 
teriaL 

in.  The  defendant's  answer  states,  that  at  the  time  of  the 
levy  there  was  a  large  amount  of  costly  and  valuable  prop- 
erty in  the  possession  of  plaintiff,  although  incumbered  by 
mortgage,  which  defendant  claims  was  fraudulent,  and  more 
than  enough  to  pay  his  execution  without  resorting  to  exempt 
property.  Therefore,  the  taking  the  exempt  property  was 
nbt  only  a  wanton,  but  a  malicious  act  on  the  part  of  the 
defendant 

It  appears  that  the  defendant  came  there  with  his  attorney 
and  the  special  deputy,  appointed  to  carry  out  their  malicious 
purposes.  All  three  being  together,  the  plaintiff  applies  to 
the  special  deputy  to  release  his  exempt  furniture  and  cloth- 
ing— he  refers  him  to  the  defendant  as  principal — the 
defendant  refers  him  to  his  attorney.  The  defendant  thereby 
delegated  his  power  to  his  attorney  and  agent,  and  all  the 
acts,  both  of  the  attorney  and  special  deputy,  were  the  acts 
of  the  defendant. 

It  is  a  well  settled  principle  of  law,  that  the  principal  is 
responsible  for  the  acts  of  his  agent,  whether  done  by  direct 
audiority,  or  ratified  after  the  act  has  been  done.  In  this 
case  the  direction  was  given  in  his  presence,  and  the  acts  of 
his  agents  ratified  at  the  same  time ;  the  defendant  is,  there- 
fore, liable.  (See  Coates  v.  Dalyy  2  Com.  617 ;  Morgan  y. 
Varieky  8  Wend.  687  ;  i^etcart  v.  WeOsj  8  Bar.  77 ;  Fonda  r. 
Van  Eomj  16  Wend.  631 ;  Dams  v.  Newhirk^  6  Duer,  92.) 

lY.  There  was  an  evident  attempt  on  the  defendant's  part 
to  avoid  the  responsibility  of  this  malicious  act,  and  throw  it 
upon  irresponsible  parties.  But  the  circumstances  occurring 
while  executing  the  trespass,  made  it  entirely  unsuccessful. 
As  he  appointed  his  agents  on  the  spot,  consented  to  what 
his  attorney  directed  and  their  special  deputy  did,  he  ratified 
and  confirmed  all  their  acts. 
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The  defendant  was  the  owner  of  the.  premiBes;  at  the 
expiration  of  plaintiff's  lease  he  left  as  required  by  the  lease. 
All  the  property  was,  therefore,  wholly  left  in  the  possession 
of  the  defendant,  except  what  he  was  permitted  to  take  in  a 
market  basket  and  carpet  bag.  He  thns  retained  all  the 
plaintiff's  and  his  family's  wearing  apparel  and  exempt  furni- 
ture, in  addition  to  the  magnificent  and  costly  furniture 
alluded  to  in  the  answer,  all  for  the  paltry  sum  of  $253.16, 
and  alleged  to  hare  been  subsequently  sold. 

y.  The  court  may,  in  a  proper  case,  relieve  a  party  from  a 
stipulation  made  in  a  cause.  {Beck  v.  Zcmumt^  13  How.  23 ; 
FUck  V.  EM,  18  id.  314.) 

The  general  policy  of  the  law  is  opposed  to  sharp  and  sum- 
mary judgment  when  the  party  whose  rights  are  in  jeopardy 
has  no  opportunity  to  be  heard.  {People  y.  Medical  Society y 
32  K  T.  196.) 

The  stipulation  should  be  construed  and  considered,  taking 
into  account  all  the  circumstances,  the  time  and  circumstances 
under  which  it  was  made,  together  with  the  pleadings  and 
evidence. 

B.  W.  Van  Pdt^  for  the  respondent. 

After  this  cause  was  at  issue,  a  motion  was  made  to  trans- 
fer it  to  the  Supreme  Court  and  change  the  place  of  trial  to 
Westchester  county,  for  the  convenience  of  witnesses.  To 
obviate  the  said  motion,  and  to  retain  the  said  cause  in  the 
Court  of  Common  Pleas,  the  attorney  for  the  plaintiff,  Arm- 
strong, stipulated  and  agreed  to  admit  the  facts  that  the 
defendant,  in  his  moving  affidavits,  allied  that  he  could 
prove  by  the  witnesses  residing  in  Westchester  county,  and 
thereupon  the  stipulation  read  in  evidence  on  the  trial  was 
executed  and  delivered  by  the  plaintiff's  attorney  to  the 
attorney  for  the  defendant. 

I.  The  stipulation  admits,  in  the  most  positive  terms,  that 
the  defendant,  Dubois,  had  nothing  whatever  to  do  with  the 
alleged  trespass,  personally  or  otherwise;  that  he  took  no 
part  in  said  levy  and  sale — had  no  portion  of  said  goods 
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micler  Ub  control,,  and  received  no  portion  of  the  proceeds  of 
the  Bale.  Theae  fiictB  conBtitate  a  perfect  defense.  Before 
the  plaintiff  can  lecover  in  this  action,  he  mutt  show  that 
the  alleged  trespass  was  committed  bj  the  direction  of  Dubois, 
or  that  he  indemnified  the  sheriff  or  ratified  his  act  bj  assum- 
ing control  over  the  property  levied  npon,  or  accepting  the 
proceeds  of  the  sale.  {AUen  v.  Orwryy  10  Wend.  349 ;  Fonda 
et  al.  V.  Van  BbrUj  15  id.  681.) 

II.  The  onlj  exception  taken  in  the  case  was  to  the  dia- 
missal  of  the  complaint.  The  stipulated  facts  constituting  a 
perfect  defense,  it  was  the  duty  of  the  court  to  order  a  dia- 
missal  of  the  complaint,  which  is  equivalent  to  a  nonsuit. 
(5  How.  325 ;  JBostwick  v.  AhboU,  40  Barb.  331.) 

Mason,  J.  When  the  plaintiff's  evidence  was  in,  there 
can  be  no  doubt  his  case  was  made  out.  He  was  entitled  to 
recover.  The  evidence  showed,  that  the  defendant  having 
Ilia  execution  in  the  hands  of  a  deputy  of  the  sheriff,  went  in 
company  with  such  deputy,  and  his  attorney  in  the  suit  and 
execution,  Yan  Pelt,  to  the  house  of  the  plaintiff.  Some 
one  of  them  pushed  open  the  door  and  the  three  entered  the 
house.  The  deputy  ahowed  the  plaintiff  the  execution  and 
told  him  he  had  come  to  take  possession  of  the  property. 
The  execution  was  in  favor  of  Dubois  and  against  the  plaintiff. 
The  sheriff  told  this  in  the  presence  of  Dubois.  Armstrong, 
the  plaintiff,  asked  the  deputy  to  release  his  exempt  property, 
and  the  deputy  referred  him  to  Dubois  as  the  principal. 
Armstrong  then  made  a  request  of  Dubois,  and  Dubois 
referred  him  to  his  attorney,  Yan  Pelt,  and  Armstrong  then 
asked  Yan  Pelt  to  rolease  his  exempt  fumituro  and  clothing  ; 
and  Yan  Pelt  replied  that  he  should  release  nothing,  Intt 
would  hU  him  out  neck  and  heels,  and  ordered  the  sheriff  to 
keep  possession  of  the  property.  The  sheriff  obeyed  the  in-- 
structions.  The  defendant,  Dubois,  heard  all  this,  but  did 
not  personally  interfero  further  by  word  or  deed.  He  re- 
mained silent  and  made  no  reply,  and  must  be  held  to  have 
Banctioned  and  approved  what  his  attorney,  Yan  Pelt,  said 
and  did.  •  This  was  enough  to  make  him  liable.    Any  one 
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wLo  unlawfiiUy  intermeddles  with  another's  goods,  although 
there  be  no  manual  interference  therewith,  as  exercising  an 
authority  over  them  in  defiance  or  exclusion  of  the  owner,  is 
liable  for  a  conversion.  (Cow.  Trea.  §§  666, 4th  ed.  by  Tracy, 
1856.)  The  deputy  sheriff  is  the  agent  of  the  plaintiff  in 
seizing  the  property,  and  when  the  plaintiff  directs  or  is 
present  with  his  attorney,  and  allows  him  to  do  so,  and  refers 
the  officer  to  him  for  directions,  and  the  attorney  gives  them 
in  his  presence,  it  is  precisely  the  same  as  if  the  plaintiff 
gave  them  himself,  for  he  must  be  deemed  to  have  sanctioned 
and  approved  the  acts  of  his  attorney.  {Stewart  v.  Wellsj  6 
Barb.  79.)  He  is  responsible  for  the  directions  and  acts 
of  his  attorney  (2Vewierry  v.  Zee^  8  Hill,  623),  and  the  rule 
seems  to  be,  that  wherein  the  attorney  conducts  the  suit  in 
such  a  way  as  to  be  liable  to  an  action  of  trespass  himself 
his  client  is  also  liable.  {Barker  v.  jBrahamy  8  Wils.  868, 
376 ;  Bates  v.  PeUing^  6  Bam.  &  Ores.  88 ;  Brown  v.  Feeter^ 
7  Wend.  801 ;  8  Hill,  525 ;  Leigh's  Nisi  Prius,  1479.) 

The  question,  whether  here  was  evidence  of  conversion 
against  the  defendant,  certainly  should  have  been  submitted 
to  the  jury,  for  where  the  evidence  of  a  conversion  is  slight, 
the  jury  are  proper  judges  of  the  sufficiency  thereof.  {JSarger^ 
4  Watt,  418 ;  Leigh's  Nisi  Prius,  1479.) 

The  only  remaining  question  is,  whether  the  stipulation 
put  in  evidence  by  the  defendant,  contains  admissions  which 
take  away  the  plaintiff's  case,  and  deprive  the  plaintiff  of 
his  casue  of  action.. 

It  is  proper  to  consider  in  this  connection  the  circum* 
stances  nnder  which  this  stipulation  was  given.  The  defend- 
ants made  a  motion  to  transfer  this  cause  of  action  to  the 
Superior  Court,  and  to  change  the  place  of  trial  to  the  county 
of  Westchester,  on  the  ground  of  the  convenience  of  wit* 
nesses,  and  to  obviate  said  motion  the  plaintiff's  attorney 
gave  this  stipulation,  in  which  the  plaintiff  agreed  to  admit 
on  the  trial — 

1.  That  the  sheriff  received  no  directions,  instructions,  or 
communications  from  this  defendant  personally,  in  reference 
to  the  levy  or  sale  under  said  executions,  or  either  of  them. 
Vol.  IV.       88 


298  Abmstboho  v.  DuBOift.  [Septet 

Oplnioii  of  the  Omri,  per  Masoh,  J. 

2.  That  the  said  William  P.  Little,  as  sach  special  deputy, 
levied  upon  and  sold  the  goods,  under  the  said  two  executions, 
of  this  defendant  and  said  Ackerman  and  Dejo,  without 
having  received  any  directions  or  instructions  so  to  do  from 
this  defendant  personallj. 

8.  That  this  defendant  took  no  part  in  this  said  levy  and 
sale,  and  had  no  portion  of  the  proceeds  of  the  sale  person- 
ally. 

There  is  an  alBSbrmation,  contained  in  brackets,  at  the 
bottom  of  each  of  said,  three  admissions,  that  no  implication 
should  be  drawn  from  the  form  of  said  admissions;  that  the 
defendant  had  given  such  direction  and  instruction  to  said 
deputy  through  his  attorney,  agent,  or  any  other  person ;  or 
that  the  defendant  had  done,  received  or  suffered  any  of  the 
things  named  in  the  third  clause,  by  any  person  on  his  behalf. 
These  n^ative  affirmations,  embraced  in  brackets,  at  the  end 
of  each  clause  of  the  stipulation,  make  no  other  claim  and 
can  have  no  other  than  to  repel  any  implications  being  drawn 
from  the  stipulation  itself  against  the  defendant  as  to  any  of 
the  things  therein  referred  to,  and  could  never  have  been 
intended  to  deprive  the  plaintiff  of  the  right  to  make  proof 
in  regard  to  them.  I  do  not  think  this  stipulation  should  be 
held  to  overthrow  the  plaintiff's  case  made  by  his  proof.  All 
there  is  in  the  first  two  clauses  of  the  stipulation  is  an  admis- 
sion that,  personally,  the  defendant  did  not  give  any  directions 
or  instructions  to  the  deputy  in  reference  to  the  said  levy  and 
sale.  This  is  quite  consistent  with  the  case  made  by  the 
plaintiff's  evidence.  He  did  not  give  any  directions  or 
instructions,  personally,  but  his  attorney  did,  in  his  presence, 
and  he,  by  his  silence,  approved  it. 

And  I  cannot  regard  the  admission  in  the  third  clause  as 
necessarily  admitting  away  the  plaintiff's  case. 

The  admission  is,  first,  that  the  defendant  took  no  part  in 
the  said  levy  and  sale.  This  may  all  be  true,  and  yet  the 
plaintiff's  case  made  by  his  evidence  be  true.  Very  likely 
the  defendant  did  not  take  any  part  in  the  levy  or  sale. 

The  evidence  does  not  show  when  the  levy  or  sale  was  made. 
He  may  have  done  just  what  the  plaintiff's  evidence  proves 
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he  didy  and  yet  not  have  taken  any  part  in  the  levy  or  sale. 
He  was  asked  to  release  from  the  levy  the  plaintiff's  exempt 
property,  and  turned  the  plaintiff  over  to  his  attorney, 
Yan  Pelt  This,  certainly,  was  not  taking  part  in  the  levy, 
and  there  is  no  evidence  that  he  was  present  or  took  any  part 
in  the  sale.  Kor  is  there  any  pretense  in  the  case  that  he, 
personally,  had  any  portion  of  the  goods,  or  that  he  had 
received  any  of  the  proceeds  of  the  sale.  His  attorney  may 
have  them.  At  any  rate  it  is  quite  immaterial  what  has 
become  of  them. 
The  judgment  should  be  reversed  and  a  new  trial  granted. 

Clerks,  J.  (dissenting).  The  stipulation  unqualifiedly 
admits,  that  the  defendant  took  no  part  in  the  levy  and 
sale ;  had  no  portion  of  the  goods  under  his  control,  and  re- 
ceived no  portion  of  the  proceeds.  No  proof  was  given,  or 
offered,  to  show,  that  the  alleged  trespass  was  committed 
by  the  direction  of  the  defendant,  that  he  indemnified  the 
sheriff,  or  in  any  way  ratified  his  acts. 

The  judgment  should  be  affirmed  with  costs* 

Judgment  reversed. 
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An  absolute  deliyerj  is  one  which  is  complete  upon  the  actosl  transfer  of 
the  instrument  from  the  possession  of  the  grantor ;  it  may  be  by  acts 
merely,  by  words  merely,  or  by  both  combined,  bat,  in  all  cases^  an  inten- 
tion that  it  shall  be  a  delivery  mnst  exist.    Hence, 

Where  a  deed  was  placed  in  the.  hands  of  a  party,  npon  his  paying  an 
advance  npon  the  purchase-price  named  in  the  deed,  he,  at  the  time,  de- 
claring that  he  would  not  then  agree  to  take  the  property  conveyed,  but 
would  determine  in  a  day  or  two,  and,  if  he  concluded  to  accept  the  con- 
veyance, would  pay  the  balance,  and  If  not,  would  return  the  deed  and 
xeoeive  back  the  money  advanced,  and,  within  the  time,  did  resolve  not 
to  accept  the  same,  and  received  back  the  money,  though  under  a  fraud- 
ulent pretext  retaining  the  deed  and  having  it  recorded, — there  was  no 
delivery  such  as  the  law  requires  to  give  effect  to  a  conveyance. 

Where  a  deed  is  void,  for  the  reason  that  it  was  never  delivered,  all  titles 
derived  therefrom  by  subsequent  conveyances  must  of  necessity  fall 
with  it. 

The  statement  of  the  case  is,  transferred  from  the  opinion  of  Clerke,  J. 

This  was  an  action  brought  for  the  purpose  of  having  a 
deed  of  certain  premises  in  the  city  of  New  York  described 
in  the  complaint,  together  with  a  mortgage,  declared  null 
and  void. 

About  the  28th  of  May,  1852,  Edward  D.  James,  one  of 
the  defendants,  having  negotiated  with  Charles  S.  Spencer, 
the  agent  of  the  owners  of  the  premises  in  question,  for  the 
purchase  of  them,  received  a  deed  of  the  same,  signed  by  the 
owners.  At  the  same  time  he  paid  to  Spencer  $25.  A  parol 
agreement  was  then  made  between  James  and  Spencer,  that, 
if  the  said  James  concluded,  within  a  day  or  two,  to  have 
the  said  premises  conveyed  to  his  brother,  Albert  S.  James, 
he,  Edward  D.  James,  would  pay  Spencer  the  remainder  of 
the  purchase-money ;  but,  if  he  decided,  within  the  aforesaid 
time,  not  to  take  said  deed  as  a  conveyance  of  the  premises, 
he  would  return  the  deed  to  Spencer,  on  being  paid  back 
the  $25.    Shortly  after  this  time,  he  informed  Spencer  that 
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Albert  S.  James  would  not  take  aaid  premisee  or  deed ; 
Spencer  paid  back  the  money  to  him,  and  he  then  promised 
to  send  or  hand  the  deed  back  to  Spencer,  but  never  did  so. 
The  deed  was  afterward  taken  by  Edwurd  or  Albert  to  the 
register's  office,  on  the  28th  of  Jnne,  1853,  for  the  purpose 
of  having  it  recorded ;  and,  on  that  day  the  register  incor^ 
rectly  recorded  the  deed  in  his  office,  in  liber  608,  pages 
859,  360.  The  error  in  the  recording  was  in  the  description 
of  the  premises,  by  making  the  starting  point  to  be  150  feet 
easterly  from  the  easterly  line  or  side  of  Fifth  avenue,  instead 
of  650  feet,  as  stated  in  the  deed.  The  error  was  not  cor- 
rected until  the  17th  of  June,  1858.  The  consideration  of 
$600,  mentioned  in  the  deed,  was  not  paid  by  Albert  S. 
James,  or  by  any  other  person ;  nor  has  he,  or  any  of  the 
defendants,  or  any  other  person  on  his  or  their  behalf,  ever 
had  possession  of  the  premises,  or  paid  any  tax  or  assessment 
on  the  same. 

The  defendants,  Albert  B.  James  and  Mary  L,  his  wife, 
on  the  3d  of  April,  1857,  executed  and  acknowledged  a  deed 
of  these  premises,  purporting  to  convey  the  same  to  the 
defendant  Sarah.  James,  wife  of  the  defendant  Edward  D. 
James,  in  which  the  consideration  was  stated  to  be  $750 ; 
which  deed  was  procured  by  the  said  Edward,  and  no  part 
of  the  consideration  was  ever  paid  by  him  or  his  wife,  or  by 
any  person  for  her. 

Sarah  James  and  her  husband  executed  and  acknowledged 
a  mortgage  on  said  premises,  bearing  date  the  4th  of  April, 
1859,  to  the  defendant,  Stephen  O.  Williams,  to  secure  the 
payment  of  $700  and  interest,  on  which  Williams  advanced 
$600  to  the  said  Edward ;  which  mortgage  was  recorded  in 
the  office  of  roister,  in  liber  687  of  mortgages,  page  276, 
April  11, 1859. 

Letitia  Graham  and  John  Graham,  her  husband,  on  the 
18th  of  June,  1852,  executed,  acknowledged  and  delivered 
to  Celia  Adelaide,  wife  of  Charles  S.  Spencer,  a  deed  of  these 
premises,  in  which  it  was  stated  the  consideration  was  $700. 
This  deed  was  recorded  in  the  office  of  the  register,  in  liber 
605  of  conveyances,  page  307,  on  the  8th  of  July,  1852.    The 
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real  consideration  consisted  of  a  debt  doe  by  John  Graham 
to  Spencer,  and  the  assumption  of  two  mortgages  on  the 
premises — one  executed  by  John  Graham  to  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  for  $261, 
dated  1st  of  May,  1851 — ^and  the  other  by  Letitia  and  John 
Graham  for  $100,  dated  9th  of  January,  1852.  The  referee 
finds  that  Oelia  A.  Spencer  was  a  purchaser  in  good  faith,  and 
that  both  she  and  her  husband  believed  they  acquired  a 
valid  title  in  fee,  and  neither  supposed  the  deed  to  Albert  S. 
James  had  been  delivered,  so  as  to  be  operative  as  aoenvey- 
ance. 

The  said  Celia  A.  and  her  husband,  on  the  12th  of  January, 
1853,  for  the  consideration  of  $750,  conveyed  the  premises 
to  John  and  Thomas  Shaw ;  the  deed  was  recorded  on  the 
same  day,  in  liber  622  of  conveyances,  page  497.  The  referee 
finds  they  were  purchasers  in  good  faith. 

Jdin  and  Thomas  Shaw,  on  the  21st  of  July,  1859,  for  the 
consideration  of  $2,000,  conveyed  the  premises  to  the  plain- 
tiff; the  deed  was  recorded  in  liber  787,  page  503,  on  the  25th 
of  October,  1859.  The  referee  finds  that  the  said  John  and 
Thomas  Shaw,  and  the  plaintiff,  each  believed  the  respective 
deeds  conveyed  a  good  title  in  fee ;  and  neither  of  them 
knew,  or  had  any  notice  that  the  defendants,  or  any  of  them, 
had  any  deed  of  the  premises,  or  lien  thereon,  or  that  they  or 
any  of  them  claimed  to  have  any  deed  or  incumbrance  on 
the  same,  until  a  short  time  prior \o  the  commencement  of 
this  action. 

The  said  Celia  A.  Spencer,  and  John  and  Thomas  Shaw 
had,  successively,  possession  of  the  premises,  and  paid  all 
taxes  and  assessments  thereon,  firom  the  time  they  severally 
received  a  deed  of  the  same  until  they  were  conveyed  to  the 
plaintiff  The  Shaws,  in  the  spring  or  summer  of  1856, 
fenced  the  premises,  and  built  a  dwelling-house  thereon,  at  a 
cost  of  about  $500,  to  which  the  plaintiff  made  additions  in 
1859  and  1860. 

At  the  time  the  deed  from  Albert  S.  James  to  Sarah  James 
was  delivered,  and  at  uie  time  the  mortgage  to  Williams  was 
executed  and  delivered,  the  premises  were  in  the  actual  pos- 
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session  of  John  and  Thomas  Shaw,  who  claimed  a  title 
adverse  to  that  of  Albert,  Sarah  and  Edward  D.  James. 

• 

/.  T.  WtUiofriSy  for  the  appellants. 

L  It  will  not  probably  be  disputed,  that  if  the  deed  was 
delivered  to  Albert  S.  James  by  what  the  law  will  recognize 
as  a  legal  delivery,  the  judgment  must  be  reversed. 

1.  Whether  it  was  so  delivered,  is  a  question  of  law,  and 
not  a  question  of  facts. 

2.  If  delivered,  the  refunding  the  $25  by  Spencer  is  a 
matter  of  no  momenta  {Bayner  v.  WHUama^  6  Hill,  460.) 

If  this  be  a  material  fact,  then  the  court  erred  in  finding 
that  the  $25  was  so  returned  by  Spencer. 

(a)  But  two  witnesses  testified  on  this  point — one  positively 
that  it  was  so  reRMded,  the  other  positively  that  it  was  not. 
There  are  no  corroborative  circumstances  in  favor  of  such 
return,  but  the  eoxffdtrj  rather. 

The  plaintifib  had  the  aflirmative,  and,  upon  testimony 
thus  balanced,  it  was  error  of  law  in  the  court  below  to  find 
such  fact. 

(&)  But  in  any  view,  the  court  did  not  find  sufBcient  facts 
to  affect  the  case. 

Who  returned  the  money!  Not  Graham,  but  Spencer. 
Whose  money  did  he  return  t  Not  Graham's.  There  is  no 
finding  that  he  acted  as  agent  for  Graham  in  so  returning 
such  money.  When  did  he  return  itt  before  or  after  the 
conveyance  to  his  wife  t  before  or  after  this  action  was  com- 
menced f  There  is  no  finding  on  these  points,  as  there  was 
no  testimony  bearing  upon  them. 

3.  Even  if  delivered,  with  the  understanding  that  ^^  if  the 
said  Edward  D.  James  decided  within  the  aforesaid  day  or 
two  not  to  take  said  deed  as  a  conveyance  of  said  land  to  said 
Albert  S.  James,  he,  the  said  Edward  D.  James,  would  return 
said  deed  to  said  Spencer,  on  being  paid  said  $25,''  then  the 
title  passed  by  the  delivery — subject  to  be  defeated  only 
upon  an  aflrmative  act  of  James,  to  wit,  the  act  of  ^^  decid- 
ing noty"  etc.    Until  sudi  act  did  take  place,  the  title  was 
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fixed  in  James.  If  the  act  did  take  place,  James  was  under 
parol  contract  to  reconyey,  bnt  nothing  more. 

Bnt  such  parol  contract  would  have  been  utterly  void. 

II.  The  deed  was  delivered^  in  legal  effect,  to  all  intents 
and  purposes. 

There  are  but  two  kinds  of  delivery  of  sealed  instru- 
ments known  to  the  law — an  actual  delivery,  and  a  delivery 
in  eacrcyw.  If  not  delivered  m  sscrowy  it  was  an  absolute 
delivery. 

In  Arnold  v.  Patrick  (6  Paige,  315),  the  chancellor  thus 
states  the  rule  of  law : 

^'  The  legal  rule  is,  that  a  deed,  or  any  other  sealed  instru- 
ment, cannot  be  delivered  to  the  grantee  or  obligee,  himself, 
as  an  escrow^  to  take  effect  upon  a  condition  not  appearing 
upon  the  face  of  such  deed  or  instrument,  but  that  if  so 
delivered,  it  becomes  absolute  at  law."  {^fjfkioke  Litt.  86  a; 
Touch.  59 ;  ThorcughgoocPa  Oase,  9  Coke,  137  a ;  Flagg  t. 
Mcmuy  2  Sumn.  487.)  ^v 

Kor  could  it  have  been  delivered  to  aa  agent  m  eacrow. 

In  W<yrraU  r.  Muim  (6  K  Y.  229),  the  court  held,  that 
^'  delivery  of  a  deed,  or  agreement,  as  an  eserowy  can  only  be 
made  to  a  stranger.  If  made  to  the  party,  the  deliTery  is 
absolute,  and  the  instrument  takes  effect  presently,  as  the 
deed  or  agreement  of  the  party  making  the  delivery. 

"  In  such  case,  parol  evidence  of  conditions,  qualifying  the 
delivery,  being  contrary  to  the  terms  of  the  instrument,  is 
not  admissible. 

"  Delivery  to  the  agent  of  the  party  as  such  agent,  has  the 
same  effect  in  this  repect  as  delivery  to  the  party  himself." 

These  positions  seem  to  have  been  yielded  by  the  Supreme 
Court  at  General  Term.  The  majority  of  the  court  concur 
in  the  conclusion  that  the  judgment  must  be  affirmed,  but 
are  careful  to  put  their  decisign  upon  grounds  other  than 
that  laid  down  in  the  opinioti  of  Judge  Babnasd.  They 
hold  that  as  A.  S.  James  had  never  authorized  E.  D.  James 
to  accept  the  deed,  there  was  therefore  no  privity  of  contract 
between  grantor  and  grantee. 

In  this  view  the  court  erred 
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1.  There  is  no  finding  of  fact  to  that  effect. 

2.  The  finding  of  the  court  is  to  the  opposite  effect  The 
language  is,  ^^  That  deed  was  never  delivered  by  said  Letltia 
and  John  Graham,  or  any  one  for  them,  to  said  Albert  S. 
James,  or  any  one  for  him,  so  as  to  take  effect  as  a  convey- 
ance of  said  land." 

The  effect  of  this  language  is  to  admit  the  delivery,  but  to 
deny  the  effect  of  the  delivery. 

3.  The  testimony  of  both  Edward  D.  James,  and  Albert 
S.  James,  is  positive  that  the  one  was  agent  and  the  other 
principal  in  this  whole  transaction. 

But  can  there  be  any  doubt,  that,  even  if  Albert  8.  James 
was  wholly  ignorant  of  his  brother's  acts  during  the  transac- 
tion, he  could  ratify  them,  and  thereby  place  himself  in  the 
same  position  in  which  he  would  have  been  had  he  directed 
it  from  the  commencement  ?  {Gammercial  Bank  of  Bvffdlo 
V.  Waaren^  15  N.  T.  677 ;  Story  on  Agency,  §  268 ;  BtU- 
lane  v.  Adams^  8  N.  Y.  131.) 

The  question  is  one  between  the  principal  and  agent  — 
not  one  in  which  the  other  party  can  interfere.  No  one  can 
deny  the  authority  of  an  agent  to  do  that  which  his  princi- 
pal has  ratified.  (See  Byles  on  Bills,  34 ;  8weeUon  v.  Frenchj 
2  Gush.  309 ;  Keder  v.  SaUOmry,  33  N.  T.  748.) 

There  was  no  evidence  to  contradict  the  testimony  of 
Albert  S.  and  E.  D.  James,  upon  this  point,  and  had  the 
court  below  found  the  fact  adverse  to  their  testimony,  it 
would  have  been  error  of  law. 

The  fact  of  subsequent  ratification,  standing  alone,  is  suffi- 
cient evidence  of  a  prior  authority,  had  there  been  necessity 
for  such  evidence.  {HopJcma  v.  MollimetiXy  4  Wend.  466.) 

in.  The  error  in  recording  the  deed  to  Albert  8.  James, 
is  wholly  immaterial. 

1.  It  was  sufficiently  recorded  to  put  all  parties  on  inquiry 
— the  names  of  the  parties  there — they  were  known  to  all. 
Inquiry  of  them  at  most  would  have  been  sufficient ;  it  could 
not  have  failed  to  lead  to  a, knowledge  of  the  fact. 

A  party  put  on  inquiry,  is  chargeable  with  all  the  knowl- 
edge to  which  that  inquiry  would,  if  fairly  and  faithfully 
Vol.  IV.       89 
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pursued,  have  probablj  led.   {Curtis  v.  JBiUon^  1  Cur.  C.  C. 
390 ;  WiUiamsm  v.  Brovm,  16  N.  T.  354.) 

2.  The  delivery  of  the  deed  to  the  clerk,  or  register,  for 
the  purpose  of  being  recorded,  is,  bj  statute,  equivalent  to 
all  intents  and  purposes,  to  a  correct  record  of  the  same.  (1 
R.  S.  [Edmonds'  ed.]  712,  §  24.) 

The  language  of  the  section  is  as  follows :  '^  Every  convey- 
ance entitled  by  law  to  be  recorded,  shall  be  recorded  in  the 
order,  and  as  of  the  time  when  the  same  shall  be  delivered 
to  the  clerk,  and  shall  be  considered  as  recorded  from  the 
time  of  such  delivery.  ( WilliaTns  v.  Birkbeck^  Hoff.  369 ; 
Ja(Jc8on  ex  dem  Hyer  v.  Van  ValJcenburgh^  8  Cow.  260.) 

It  nowhere  appears  when  the  deed  was  actually  engrossed 
upon  the  pages  of  the  record,  nor  when,  if  ever,  it  was  taken 
from  the  office  of  the  register. 

3.  There  is  no  pretense  that  the  plaintiff,  or  his  grantors, 
were  misled  by  the  error  on  the  record.  If  they  had  been 
misled  to  their  loss,  the  register,  whose  fault  the  mistake  was, 
and  not  the  party,  whose  fault  the  mistake  was  not,  would 
have  been  liable  for  such  loss. 

As  it  is,  the  plaintiff  presents  the  inequitable  spectacle  of 
asking  that  she  may,  to  the  injury  of  the  defendants,  have 
benefit  from  a  mistake  which  was  in  no  way  their  fault,  and 
which  never  resulted  in  the  slightest  injury  to  her,  or  to  any 
of  her  grantees. 

lY.  The  equities  of  the  case  are  with  the  appellants,  as 
well  as  the  title. 

1.  A.  S.  James  paid  at  least  something — Mrs.  Spencer, 
nothing.  It  is  true  the  premises  were  worth  then  but  little 
over  the  incumbrances ;  it  is  the  subsequent  rise  that  the 
parties  here  are  contending  for. 

Y.  The  court  below  seem  to  have  held  the  mortgage  of 
Williams  to  be  void  under  1  E.  S.  (Edmonds'  ed.)  690,  §  147. 

The  court  overlooked  the  provisions  of  the  next  succeeding 
section,  which  expressly  excepts  mortgages  from  the  opera- 
tion of  that  section. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 
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John  E.  BurriUj  for  the  respondent. 

I.  The  deed  from  Mrs.  Graham  to  Albert  S.  James,  dated 
28th  May,  1852,  which  is  the  foundation  of  defendant's  title, 
was  not  recorded  so  as  to  make  the  record  constructive  notice 
to  the  plaintiff  and  her  grantors,  who,  by  the  findings  of  the 
Court  were  subsequent  purchasers  in  good  faith  and  for 
valuable  consideration,  until  the  record  was  corrected  on  the 
17th  of  June,  1858. 

1.  The  following  authorities  show  that  where  a  record  of 
conveyance  is  made  constructive  notice,  the  record,  in  order 
to  be  effectual,  must  be  strictly  in  accordance  to  law.  {N. 
Y.  Life  Ins.  Co.  v.  WhiU,  17  N.  Y.  474 ;  Frost  v.  Beeh 
man^  1  John.  C.  288,  299 ;  Peek  v.  Mallams^  10  N.  Y.  518 
519.) 

2.  The  judge  has  found  as  a  fact,  that  no  person  could  tell 
by  examination  of  the  record,  that  it  covered  the  premises  in 
question,  and  his  finding  should  be  controlling. 

3.  The  description  in  the  deed,  as  recorded,  will  answer  as 
well  for  a  lot  commencing  150  feet  east  of  Fifth  avenue,  as 
for  one  commencing  650  feet. 

4.  The  recorded  deed  correctly  described  the  bounds  of  a 
lot  commencing  150  feet  east  from  the  avenue,  with  the 
exception  of  the  last  line  but  one,  and  a  party  examining 
had  as  much  right  to  infer  that  the  mistake  was  in  describing 
the  latter  line  as  being  650  feet  ftom  the  avenue,  as  to  sup- 
pose it  to  be  in  making  the  original  starting  point  150  feet. 

5.  The  deed  from  the  corporation  to  Graham  contained 
a  further  description  of  the  lots  —  describing  them  as  lots 
twenty-seven  and  twenty-eight  on  the  map,  etc.,  made  by 
Serrell,  and  this  description  was  followed  in  the  deed  to  Mi*s. 
Spencer,  but  was  not  adopted  in  the  deed  to  James. 

II;  Mrs.  Spencer,  the  grantors  of  the  plaintiff,  and  the 
plaintiff,  YfQXQ^hona  fide  purchasers  in  good  faith  and  for  a 
valuable  consideration,  and  purchased  the  property  without 
any  notice,  actual  or  constructive,  of  the  deed  from  Graham 
to  A.  S.  James,  or  of  the  deed  from  the  latter  to  Sarah  James, 
and  such  deeds  were,  therefore,  void  as  to  them. 
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1.  The  coart  has  found  such  to  be  the  fact,  and  sach  find- 
ing is  conclosive  here. 

2.  If  an  examination  of  the  evidence  be  proper,  it  will 
show  that  there  is  no  pretense  that  either  Mrs.  Spencer,  the 
ShawB,  or  the  plaintiff,  ever  heard  of  either  of  the  deeds 
under  which  the  defendants  claim. 

8.  The  deed  from  Mrs.  Spencer  to  the  Shaws,  grantors  of 
plaintiff,  was  recorded  before  the  making  of  the  deed  from 
A.  S.  James  to  Sarah  James,  so  that,  when  the  deed  to  the 
Shaws  was  recorded,  January  12, 1853,  the  title,  so  far  as  the 
defendants  were  concerned,  remained  and  was  in  A.  S.  James. 

The  record  of  the  deed  to  A.  S.  James,  as  it  then  stood, 
was  not  constructive  notice  to  the  Shaws  (see  preceding 
points),  and  the  Shaws  had  no  actual  notice  of  such  deed  as 
the  court  has  found. 

As  between  the  Shaws  and  A.  S.  James,  the  former  had 
the  better  title  to  the  lot,  even  had  Mrs.  Spencer  been  a  pur- 
•chaser  with  notice,  for  the  reason  that,  while  A.  S.  James  is 
proved  not  to  be  a  purchaser  in  good  faith  or  for  valuable 
•consideration,  the  Shaws  were  perchasers  in  good  faith  with- 
4V3tt  notice,  and  as  such  are  entitled  to  be  protected  as  against 
an  unrecorded  deed,  although  their  grantor  had  notice.  {Jack- 
son V.  Given,  8  Johns.  137;  Variok  v.  BriggSy  6  Paige,  323; 
Coming  v.  Murray,  3  Barb.  S.  0.  652.) 

The  superiority  of  title  which  thus  existed  in  favor  of  the 
Shaws,  was  transmitted  to  the  plaintiff,  and  the  title  which 
Sarah  James  took  by  the  deed  to  her,  was  in  like  manner 
inferior  to  that  of  the  plaintiff.  (Same  cases.) 

4.  Such  would  have  been  the  case  even  had  Sarah  James 
been  a  lona  fide  purchaser;  but  as  she  is  found  by  the  court 
not  to  have  been  such,  her  claim  cannot  stand  for  a  moment. 

5.  The  pretense  that  Mrs  Spencer  was  a  parchaser  with 
notice  of  the  deed  from  Graham  to  A.  S.  James,  is  without 
foundation. 

(a)  It  is  not  pretended  that  Mrs.  Spencer  herself  had  any 
notice  of  the  deed  to  A.  S.  James,  and  the  only  fact  relied  on 
to  charge  her  with  notice  is,  that  the  deed  was  taken  in  her 
name  to  protect  the  property  against  her  husband's  creditors. 
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(S)  Even  if  this  wore  so,  the  case  would  sot  bo  altered, 
because  the  statute  creates  a  trust  oulj  in  favor  of  creditors 
(and  there  are  none  here),  and  as  between  the  parties  them- 
selves, their  rights  are  settled  by  the  legal  title. 

{o)  Even  if  Mrs.  Spencer  be  chargeable  with  notice  of  what 
Spencer  knew,  she  is  still  to  be  regarded  as  a  purchaser  with- 
out notice  of  the  deed  to  A.  S.  James,  because,  although 
Spencer  knew  that  the  deed  to  A.  S.  James  had  been  executed 
and  placed  in  tiie  hands  of  £.  D.  James,  he  knew  all  the  cir- 
cumstances connected  with  the  transaction,  and  knew  that 
(as  the  court  has  found)  the  deed  was  not  delivered  nor 
intended  to  be,  and  also  that  E.  D.  James  had  told  him  that 
he  would  not  accept  the  deed,  and  that  he  had  returned  it 
to  Graham,  the  grantor,  with  the  other  parties.  The  find- 
ings of  the  court  on  the  above  point  show  the  existence  of 
the  very  facts  which  justified  Spencer  in  dealing  with  the 
property  as  if  the  deed  to  A.  S.  James  had  never  been  exe- 
cuted. 

6.  But,  as  said  before,  the  result  is  not  changed,  even  if 
Mrs.  Spencer  is  to  be  n^rded  as  a  purchaser  with  notice, 
because  her  subsequent  grantees  were  purchasers  in  good 
faith  and  without  any  notice,  actual  or  constructive,  of  the 
deed  to  A.  S.  James,  in  whom  the  paper  title,  so  far  as  the 
defendants  were  concerned,  then  ufas,  and  such  subsequent 
hana  fide  purchasers  are  entitled  to  be  protected  against  this 
unrecorded  conveyance.  (Jackson  v.  Ovven^  8  Johns.  137 ; 
Corning  v.  Murray ^  8  Barb.  652 ;  Varich  v.  BriggSj  6  Paige, 
823.) 

III.  The  deed  from  Mrs.  Oraham  to  Albert  S.  James, 
which  is  the  foundation  of  defendant's  title,  never  was  de- 
livered by  the  grantor  to  said  Albert  S.  James,  or  any  one 
for  him,  so  as  to  take  effect  as  a  conveyance  of  the  law. 

This  the  court  has  found  in  express  terms. 

1.  Whether  the  deed  was  delivered  or  not  is  a  question  of 
fact,  and  the  finding  of  the  court  is  conclusive  on  that  point. 

2.  There  is  no  finding  that  the  deed  was  delivered  in 
escroWy  or  conditionally,  but  the  finding  is,  that  the  deed 
never  was  delivered  at  all. 
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3.  The  facts  specially  found  by  the  coart  do  not  warrant 
the  inference  that  there  was  any  delivery  of  the  deed  in 
escrow  or  on  condition. 

4.  The  deed  had  not  been  approved  by  the  grantee,  or  any 
one  for  him ;  nor  was  it  accepted,  nor  any  agreement  made 
to  accept  it.  {Jackson  v.  Ihinlapj  1  Johns.  Gas.  116.) 

5.  No  fact  or  circumstance  is  shown  which  created  any 
obligation  or  liability  on  the  grantee  named  in  said  deed,  to 
accept  it  or  be  bound  by  it — and  no  condition  or  contin- 
gency upon  the  performance  or  happening  of  which  any  such 
obligation  or  liability  could  attach  to  the  grantee.  (Jaekson 
V.  Fhijjpj  12  Johns.  418-422.) 

6.  It  is  evident,  from  the  testimony  of  James  himself,  that 
the  transaction  was  incomplete,  and  that  there  was  no  accept- 
ance or  delivery  of  the  deed. 

{a)  According  to  the  memorandum  of  account  made  by 
James,  the  incumbrances  on  the  property  and  the  $25  paid, 
exceeded  the  price  to  be  paid  for  the  lot  by  at  least  $500. 
He  was  not,  therefore,  inclined  to  carry  out  the  arrange- 
ment. 

{b)  James  says,  that  when  he  discovered  this  fact,  he  showed 
the  search  to  Spencer,  and  told  him  that  the  balance  of  the 
money  was  ready  when  the  difficulty  was  removed,  and  that 
he  was  willing,  on  payment  of  the  money  already  given,  to 
return  the  deed. 

(o)  And  he  also  says,  that  he  would  have  returned  the  deed 
to  Spencer  if  he  had  asked  for  it. 

((Q  If,  therefore,  the  money  was  paid  back  to  James, 
according  to  his  own  showing,  the  deed  was  to  be  returned, 
and  although  he  denies  that  the  $25  was  repaid,  yet,  as  Spen- 
cer swears  that  it  was,  and  the  court  so  found,  it  follows  that 
the  deed  was  not  to  take  effect. 

7.  The  cases  cited  by  the  appellant  to  that  effect,  that 
a  deed  cannot  be  delivered  to  the  grantee  or  his  agent  in 
escrow  or  conditionally,  have  no  application. 

In  those  cases,  the  delivery  was  made  to  an  agent  appointed 
by  the  grantee  to  receive  the  deed,  and  was  made  to  such  as 
agent,  and,  of  course,  in  such  cases,  the  delivery  to  the  author- 
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ized  agent  appointed  for  the  purpose,  had  the  same  legal 
effect  as  the  delivery  to  the  principal. 

8.  In  the  present  case,  there  is  no  finding  that  £.  D. 
James  was  the  agent  of  A.  S.  James  to  receive  the  deed,  nor 
was  there  any  evidence  to  warrant  snch  a  finding. 

9.  On  the  contrary,  A.  S.  James  had  no  knowledge  of  the 
negotiations  between  E.  D.  James  and  Spencer,  and  so  far  as 
the  evidence  is  concerned,  knew  nothing  of  the  transaction. 

(a)  It  is  not  pretended  that  he  authorized  R  D.  James  to 
make  the  transaction,  or  that  he  ever  knew  or  heard  that  the 
deed  had  got  into  the  hands  of  £.  D.  James,  under  the  cir- 
cumstances mentioned. 

(h)  There  is  no  pretense  that  the  $25  advanced  came  from 
A.  S.  James,  or  that  he  knew  any  thing  about  it. 

{c)  It  is  very  doubtful,  from  the  evidence,  whether  he  ever 
had  the  deed  in  his  possession  at  all ;  but  if  he  had  it  at  all, 
it  was  after  it  had  been  recorded,  and  he  swears  that  he  did 
not  send  it  to  the  record  o£Sce. 

10.  The  statement  of  A.  S.  James  that  the  deed  was  given 
to  him  by  E.  D.  James  for  an  old  debt  of  $75,  which  E.  D. 
James  owed  him,  even  if  true,  which  may  well  be  doubted, 
show  conclusively  that  in  the  negotiation  with  Spencer,  E. 
D.  James  was  not  acting  as  the  agent  of  A.  S.  James,  and 
did  not  receive  the  deed  as  such  agent. 

11.  The  fact  shown  in  regard  to  the  pecuniary  embarrass- 
ments of  E.  D.  James,  which  prevented  the  use  of  his  own 
name,  and  the  fact  that  A.  S.  James  never  interfered  with 
the  property,  or  paid  any  -attention  to  it,  and  that  when 
called  upon  by  E.  D.  James,  he  executed  a  deed  to  the  wife 
of  the  latter  without  comment  or  objection,  and  other  undis- 
puted facts  in  the  case  show  conclusively,  that  E.  D.  James, 
in  the  negotiation  with  Spencer,  was  not  acting  as  the  agent 
of  A.  S.  James,  but  was  rather  acting  on  his  own  account, 
and  that  the  name  of  A.  S.  James  was  used  for  the  con- 
venience of  said  E.  D.  James. 

rV.  When  John  and  Thomas  Shaw  (grantors  of  the  plaint- 
iff) purchased  the  premises  and  took  the  conveyance  therefor 
in  January,  1853,  the  deed  of  Graham  to  A.  S.  James  had 
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not  been  recorded  (see  first  point),  and  as  they  became  pur- 
chasers in  good  faith  and  without  actual  or  constructive  notice 
of  such  deed  from  Graham,  their  deed  took  precedence  of 
that  from  Graham  to  James,  and  the  plaintiff,  by  the  deed  to 
her,  acquired  all  the  rights  which  her  grantors  had,  and  a 
title  superior  to  that  of  A.  S.  James,  or  any  subsequent 
grantee.  {Jackson  v.  Owen,  8  Johns.  137.) 

y.  Even  if  the  record  of  the  deed  from  Graham  to  James, 
as  originally  made,  should  be  held  to  have  been  correct,  and 
the  deed  held  to  have  been  delivered  to  A.  S.  James,  the 
grantee  therein,  the  plaintiff  is  entitled  in  this  action  to  have 
the  deed  and  the  subsequent  deed  to  Sarah  James  set  aside, 
on  the  ground  of  fraud  on  the  part  of  £.  D.  James. 

1.  The  court  has  found  that  neither  A.  S.  James,  £.  D. 
James,  nor  Sarah  James,  were  purchasers  in  good  faith  or 
for  a  valuable  consideration. 

2.  Both  A.  S.  James  and  Sarah  James  are  liable  for  the 
fraudulent  conduct  of  E.  D.  James  in  the  premises,  and  the 
plaintiff  is  entitled  to  the  same  relief  against  them  in  respect 
to  the  property,  which  she  would  have  been  entitled  to 
against  E.  D.  James. 

8.  The  fraud  of  E.  D.  James  is  fully  established  by  the 
facts. 

The  neglect  of  James  to  pay  taxes,  assessments,  or  mort- 
gages; the  silence  and  secrecy  adopted,  and  the  delay  in 
making  any  claim  until  after  all  the  liens  had  been  paid  and 
tne  property  improved,  all  show,  as  the  court  found,  the 
transaction  was  a  fraud  on  his  part.  {TutUe  y.  Jackson^ 
6  Wend.  226 ;  Orimstane  y.  Carter^  8  Paige,  423,  7-433.) 

4.  This  being  an  equitable  action,  the  plaintiff  is  entitled 
to  have  the  deed  set  aside,  on  the  ground  of  fraud  charged 
against  E.  D.  James.  (Same  cases,  and  cases  cited,  3  Paige,  433.) 

VI.  The  conveyance  from  Mrs.  Spencer  to  the  Shaws 
(plaintiff's  grantors),  was  recorded  before  the  conveyance 
from  A.  S.  James  to  Sarah  James,  and  was,  therefore,  con- 
structive notice  to  said  Sarah  and  her  subsequent  grantees. 

As  neither  A.  S.  James  nor  Sarah  James  were  purchasers 
in  good  faith,  or  for  valuable  consideration,  and  as  she 
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acqaired  her  title  with  oonBtractive  notice  of  the  deed  from 
Mr.  Spencer  to  the  ShawB,  what  title  she  acquired  was  sab- 
ject  to  that  acquired  by  the  Shaws,  and  conveyed  to  the 
plaintiffi.  (  Van  Benn9daer  y.  Clark^  17  Wend.  25 ;  Jackson 
Y.  Post,  15  id.  688.) 

YII.  The  premises  in  question  at  the  time  of  the  con- 
veyance to  said  James,  were  in  the  actual  possession  of  tlie 
ShawSy  claiming  under  an  adverse  title,  and  the  deed  to 
Sarah  James  was  therefore  void.  (1  R.  S  739,  §  147 ;  Crary 
V.  Goodmany  22  N.  T.  176 ;  Livingston  v.  Peru  Co,,  9  Wend. 
612.) 

YIII.  Such  possession  by  the  Shaws  at  the  time  of  and 
before  the  deed  to  Sarah  James  was  good  constructive  notice 
to  Sarah  James  of  their  title,  and  made  it  her  doty  to  inquire 
as  to  the  rights  of  those  then  in  possession. 

Had  she  so  inquired,  she  would  never  have  taken  the  con- 
veyance. {y'vMe  V.  Jaoks&n,  6  Wend.  213 ;  10  Barb.  97 ;  3 
Paige,  421,  id.  364.) 

This  fact,  however,  is  rendered  comparatively  unimportant 
by  reason  of  the  express  finding  of  the  court  that  she  took  in 
bad  faith. 

IX.  The  deed  and  mortgages  were  clouds  upon  the  title, 
and  the  plaintiff  was  entitled  to  have  them  set  aside.  (  Wa/td 
V.  Dewey,  16  N.  T.  619,  622 ;  WUUams  v.  AyrauU,  31 
Barb.  368.) 

X.  There  is  no  appeal  on  behalf  of  Williams,  the  mort- 
gagee, who  is  contented  with  the  judgment 

The  appeal  taken  in  his  name  has  been  abandoned. 

Glebke,  J.  1.  The  transaction  between  Edward  D.  James 
and  Charles  S.  Spencer  had  none  of  the  essential  requisites  of 
a  delivery.  An  absolute  delivery  is  one  which  is  complete  upon 
the  actual  transfer  of  the  instrument  from  the  possession  of  the 
grantor ;  and  it  may  be  by  acts  merely,  by  words  merely,  or 
by  both  combined ;  but  in  all  cases,  an  intention  that  it  shall 
be  a  delivery  must  exist.  So  far  from  this  being  an  element 
in  this  case,  at  the  time  the  deed  was  placed  in  the  hands  of 
Edward  B.  James,  he  declared  that  he  did  not  then  receive 
Vol.  IV.        40 
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it  as  a  conveyance^  bat  that  he  would  determine,  within  a 
day  or  two,  whether  his  brother  wonld  accept  it ;  and,  if  he 
determined  within  that  time  not  to  accept  it,  he  wonld  return 
the  deed  to  Spencer,  and  receive  back  the  $25,  which  he 
had  advanced ;  but,  if  he  determined  to  accept  it  within  that 
time,  he  would  pay  the  remainder  of  the  agreed  purchaee- 
money.  So  it  is  clear  there  was  and  could  have  been  no 
such  acceptance  as  the  law  requires.  There  was  no  inten- 
tion, by  his  own  avowal,  then,  to  accept ;  this  was  to  be  de- 
termined subsequently.  Accordingly,  within  the  time,  he 
resolved  not  to  accept ;  he  called  upon  Spencer  and  received 
back  the  $25. 

2.  The  conveyance  firom  Albert  S.  James  to  the  wife  of 
Edward,  gave  her  no  rights ;  the  act  was  not  genuine ;  it  was 
procured  by  her  husband  to  consummate  the  fraud,  and  no 
consideration  was  paid.  She  was  evidently. not  a  purchaser 
in  good  faith,  and  so  the  referee  has  found.  The  description, 
in  the  record  of  the  deed,  was  totally  different  from  that  in 
the  deed ;  so  that  if  subsequent  purchasers,  before  the  cor- 
rection of  the  record,  could  be  affected  by  a  transaction  of 
this  kind,  there  was  no  notice  to  them,  actual  or  constructive. 
The  only  one  of  the  defendants  whose  conduct  was  lonafide^ 
and  who  suffered  loss  fi^m  this  fraudulent  transaction,  was 
Williams.  But  as  the  mortgagors  had  no  title,  only  a  fraud- 
ulent record,  pretending  to  give  them  a  title,  they  could 
convey  nothing  to  any  person,  however  innocent  he  may  be. 

The  judgment  should  be  aflSrmed,  with  costs. 

Gboyeb,  J.  The  finding  of  the  fact  by  the  Special  Term, 
that  the  deed  dated  May  28, 1852,  from  John  Graham  and 
wife,  to  the  defendant,  Albert  S.  James,  of  the  land  in  qnea- 
tion,  was  nerer  delivered,  if  sustained,  disposes  of  the  case  in 
favor  of  the  respondent,  and  renders  an  examination  of  the 
other  questions  raised  upon  the  trial  unnecessary.  It  ib 
obvious,  that,  if  that  deed  is  void  for  the  reason  that  it  was 
never  delivered,  all  titles  derived  therefrom  by  subsequent 
conveyances  must  fall  with  it.  The  judgment  of  the  Special 
Term  having  been  affirmed  by  the  General  Term,  this  find- 
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ing  must,  by  this  court,  be  held  conclusive  upon  the  parties, 
unless  wholly  unsupported  by  evidence.  An  inquiry  cannot 
be  gone  into  here,  as  to  whether  the  finding  was  against  the 
weight  of  evidence.  Upon  looking  into  the  case,  it  appeare, 
that  the  witness,  Spencer,  testified  that  he  was  the  agent  of 
the  grantors  for  the  sale  of  the  premises ;  that  a  deed  thereof 
was  made  out  and  executed,  and  acknowledged  by  the  grant- 
ors, which  he  had  in  his  hands;  that  Edward  D.  James 
had  had  some  negotiations  with  witness  for  the  purchase; 
that  having  the  deed  in  his  possession,  he  went  to  see  Mr. 
£.  D.  James  and  told  him  he  was  very  anxious  he  should 
take  the  property ;  that  Graham  had  $25  to  pay  that  after- 
noon, etc. ;  that  James  replied,  that  he  would  give  me  |25, 
and  I  might  leave  the  deed  with  him  and  call  in  a  day  or 
two,  when,  if  he  concluded  to  take  the  property,  he  would 
pay  me  the  balance,  and  if  he  decided  not  to  take  it,  he 
would  return  the  deed ;  that  he  took  the  money  and  gave  it 
to  Graham ;  that  sometime  afterward  he  met  Mr.  James 
and  he  said  he  did  not  think.it  worth  his  while  to  take  the 
property ;  that  he  told  James  he  would  give  him  back  the 
money ;  that  he  afterward  paid  to  James  the  $25,  and  he 
said  he  would  send  back  the  papers;  that  he  afterward 
inquired  of  him  why  he  had  not  sent  them  back,  and  James 
told  him  he  had  sent  them  to  Mr.  Graham.  It  appeared 
that  he  did  not  send  the  deed  to  Graham,  but  retained  it, 
and  caused  it  to  be  recorded.  There  was  no  claim  of  any 
delivery  of  the  deed,  other  than  what  was  made  by  Spencer. 
Taking  the  evidence  of  Spencer  alone,  and  it  clearly  appears 
that  he  never  made  any  delivery  of  the  deed,  conditional  or 
otherwise.  He  did  not  deliver  it  to  James,  as  and  for  the 
deed  of  the  grantors,  but  merely  left  it  with  him  as  a  deposit- 
ary until  he  should  determine  whether  or  not  he  would  take 
the  land.  This  constitutes  no  legal  delivery.  A  deed  may 
be  deposited  with  the  grantee  or  handed  to  him  for  any  pur- 
pose other  than  as  the  deed  of  the  grantor,  or  as  an  effective 
instrument  between  the  parties,  without  becoming  at  all 
operative  as  a  deed.  The  evidence  in  conflict  with  Spencer's, 
tending  to  show  that  it  was  delivered  as  the  deed  of  the 
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grantors,  cannot  be  considered  by  this  court  upon  this  appeal. 
The  Supreme  Court  had  the  power  to  reverse  the  finding  of 
the  Special  Term,  upon  the  ground  that  it  was  against  the 
weight  of  evidence,  but  this  court  has  no  such  power. 

The  judgment  appealed  from  must  be  aflSrmed* 

Judgment  afSrmed. 
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Jacob  Basmoit,  Appellant|  v,  Jaoob  Ltthaubb  and  Leopold 

LiTHAUBBy  BespondentB. 

AORBBiaaT;  BREACH  OF,  TO  BBTURir  A  PAID  OB  RELBA8ED  NOTE ;  DAH- 
AOBB  UPON.  NeSUOBNCB  OF  DEFBNDABT  IK  ACTION  UPON  A  PAID  OR 
B1CI.EAgRD  NOTE.     BEKEDT  BT  APPEAL ;  EFFECT  OF  NEOLBCT  OF. 

The  damages  for  a  breach  of  an  agreement  to  retam  a  paid  or  released 
note,  already  past  due,  cannot  be  the  amount  of  the  note,  unless  it  be 
shown,  that,  in  consequence  of  the  breach,  the  plaintiff  has  been,  by  force 
of  the  prima  fads  import  of  the  paper,  and  its  apparent  negotiability, 
compeUed  to  pay  it  to  some  subsequent  holder,  in  spite  of  a  diligent 
endeayor  to  prove  the  facts,  which,  if  proyed,  would  constitute  a  complete 
defense ;  or  unless  he  has  called  upon  the  party  making  such  agreement, 
notified  him  of  the  suit,  and  permitted  him  to  take  such  charge  thereof 
as  will  protect  both  of  the  parties^    Hence, 

Where  H.  held  a  note  indorsed  by  B.,  which  was  past  due,  and  H.  executed 
a  release  thereof  to  B.,  and  L.,  a  party  to  the  settlement  of  which  this 
release  was  a  part,  agreed  to  return  the  note  to  B.,  which  agreement  was 
not  performed,  but,  on  the  contrary,  the  note  was  transferred  to  M.,  who 
brought  an  action  upon  it  against  B.,  and  recovered  the  amount  of  the 
note,  the  judgment  against  B.  in  the  action  was  erroneous,  and,  on  appeal, 
must  have  been  reversed ;  and,  such  judgment  being  the  result  of  the 
neglect  of  B.  to  produce  evidence,  which  he  might  have  done,  to  establish 
a  perfect  defense,  or  to  give  L.  an  opportunity  of  doing  so,  —  or  to  bring 
an  appeal  from  the  erroneous  judgment  against  him, — it  follows,  that  a 
judgment  for  the  amount  of  such  recovery,  in  an  action  brought  by  B. 
against  L.  for  damages  for  breach  of  the  agreement  to  return  the  note, 
was  also  erroneous. 

Upon  the  question,  whether  the  damages  for  the  breach  of  an  agreement  to 
return  a  paid  or  released  note,  where  the  party  injured  by  the  breach  has 
used  all  diligence  and  employed  all  proper  means  to  protect  himself,  can, 
in  any  event,  be  any  thing  more  than  merely  nominal,  see  opposing  views 
in  the  opinions  of  i^ttt.m  and  Woodruff,  JJ. 

Appeal  from  order  of  General  Term  of  eighth  judicial 
district,  reversing  the  order  of  Special  Term  denying  a  motion 
for  a  new  trial,  and  granting  a  new  trial. 

This  cause  was  tried  at  the  Erie  County  Circuit  in  March, 
1863,  before  one  of  the  justices  of  the  Supreme  Court  and  a 
jury.  It  appeared  upon  the  trial,  that,  in  July,  1861,  the 
defendants  held  a  judgment  against  one  Henry  Barmon  of 
Buffalo,  which  was  claimed  to  be  security  for  the  payment 
of  an  indebtedness  to  them  of  $687,  for  goods  sold  nominally 
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to  said  Henry  Barmon,  but  really  to  the  plaintiff,  who  was 
his  brother;  and  also,  for  the  amount  of  a  note  of  $698. 17, 
given  by  said  Henry  Barmon  to  one  Elkin  Hyman,  and 
indorsed  by  said  plaintiff,  on  which  had  been  paid  $200. 
This  note  was,  on  the  20th  of  Jnly,  1861,  past  dne,  and  had 
been  protested  for  non-payment,  and  was  then  owned  by  said 
Hyman.  An  execution  on  the  judgment  had  been  levied  on 
a  stock  of  goods,  and  thereupon,  on  said  20th  of  Jnly,  a 
settlement  was  agreed  upon  between  said  plaintiff  (who  was 
the  real  debtor  to  all  the  demands),  and  the  defendants  and 
Hyman,  by  which  the  plaintiff  paid,  on  defendants'  demand, 
the  sum  of  $300  in  cash,  and  defendants  took  the  note  of 
Henry  Barmon  for  the  residue ;  and  plaintiff  turned  out,  to 
secure  the  payment  of  the  Hyman  note,  $600  worth  of  goods, 
which  were  deposited  in  the  hands  of  one  Altman,  to  be 
delivered  in  payment  of  said  indebtedness,  if  the  same  was 
not  sooner  paid,  according  to  the  terms  of  an  instrument  exe- 
cuted by  said  Altman  to  said  defendants,  by  which  it  was 
agreed,  that  the  plaintiff  was  to  pay  $300  in  three  months, 
and  $300  in  six  months,  and  upon  his  failure  to  do  so,  Altman 
was  to  deliver  over  the  goods  to  the  defendants.  Upon  the 
delivery  of  the  goods  and  payment  of  the  $300,  and  execution 
of  the  note  of  Henry  Barmon,  the  defendants  and  said  Hyman 
jointly  executed  a  release  under  their  hands  and  seals  of  the 
levy  on  the  execution,  and  of  all  claims  and  demands  either  of 
them  had  against  said  Jacob  Barmon,  up  to  the  said  20tli 
of  Jnly,  1861. 

The  settlement  was  made  in  the  name  of  defendants,  and 
the  plaintiff  claims  that  the  defendant,  Leopold  Lithaner, 
who  transacted  the  business,  represented  that  his  firm  owned 
or  controlled  the  note  given  to  Elkin  Hyman,  and  promised 
that  he  would  send  the  same  to  said  Jacob  Barmon  as  quick 
as  he  reached  New  York. 

On  the  same  day  that  the  instrument  was  executed  by 
Altman,  the  defendants  assigned  the  same  to  Hyman,  and  on 
the  30th  of  July  following,  Hyman  assigned  the  same  to 
one  Jacob  Mack.  The  money  was  not  paid,  and  Altman 
afterward  delivered  the  goods  to  Mack. 
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The  Hyman  note  was  not  sent  to  plaintifiT,  but  afterward 
got  into  the  hands  of  Mack  (it  would  seem  under  an  assign- 
ment from  Hjman,  dated  September  3,  1861,  but  the  fact 
does  not  distinctly  appear),  and  the  plaintiff  was  by  him  sued 
upon  it.  He  put  in  a  defense,  but  judgment  was  obtained 
against  him  for  $578.68  damages  and  costs,  on  the  first  of 
April,  1862. 

The  stenographer's  notes  of  the  trial  in  the  suit  on  the  note 
were  put  in  evidence,  from  which  it  appeared  that  the  note 
was  overdue  at  the  time  of  the  settlement,  and  that  after  it 
was  protested  it  was  returned  to  Hyman;  that  the  court 
directed  a  verdict  against  the  present  plaintiff,  on  the  ground 
that  he  failed  to  show  that  Hyman  or  defendants  owned  the 
note  at  the  time  of  the  settlement,  on  the  20th  of  July,  1861. 
On  the  trial,  neither  Hyman  nor  Mack  were  called  as  wit- 
nesses. The  defendant  Leopold  lathauer  was  sworn,  but  the 
defendants  were  not  previously  notified  of  the  action  or  called 
upon  to  defend  it.  The  plaintiff  paid  the  judgment,  and 
brought  this  action  to  recover  the  amount.  A  motion  for 
nonsuit  was  denied  by  the  court,  and  defendants  excepted. 
The  court  was  also  requested,  at  the  close  of  the  evidence,  to 
direct  a  verdict  for  the  defendants,  but  refused,  and  defend- 
ants excepted.  The  jury  found  for  plaintiff  $618.37;  a 
motion  for  a  new  trial  on  the  minutes  of  the  court  was  heard 
and  denied,  and,  after  judgment  entered,  the  defendants 
appealed  from  the  order  denying  the  motion,  and  from  the 
judgment  to  the  General  Term. 

The  Greneral  Term  reversed  the  order  and  granted  a  new 
trial.  The  plaintiff  appealed  to  this  court,  and  stipulated, 
judgment  absolute  be  rendered  against  him,  if  the  order 
appealed  from  should  be  affirmed. 

Smmders  <b  CaulhinSy  for  the  appellant. 

L  The  issues  of  fact,  formed  by  the  pleadings,  have  been 
properly  disposed  of  by  the  verdict  of  the  jury,  whicli  an 
appellate  court  will  not  review  as  to  the  facts  so  found. 

n.  The  evidence  that  the  appellant  was  not  a  party  to  the 
agreement,  and  knew  nothing  about  it,  was  properly  admitted 
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hj  the  court  The  appellant  had  not  signed  the  instniment, 
and  although  he  was  named  in  the  recital,  yet  parol  evidence 
was  admiflsible  to  prove  that  he  was  not  a  party  to  it,  and 
had  no  knowledge  of  it. 

Parol  evidence  is  admiBsible  as  to  the  parties  or  subject* 
nmtter  of  a  contract.  (2  Pan.  Con.  61.) 

It  may  be  given  to  qualify  or  contradict  the  recitals  of  a 
contract.  (2  Pars.  (!on.  66.) 

m.  The  motion  for  a  nonsoit  was  properly  denied.  The 
plaintiff  had  established  a  complete  right  of  recovery  against 
the  defendant. 

IV.  The  mling  of  the  court  in  refosing  to  direct  a  verdict 
for  the  defendants  was  correct.  The  case  presented  a  qnes* 
tion  of  &ety  which  it  was  proper  should  be  submitted  to  the 
jury. 

The  judgment  of  General  Term  granting  new  trial  should 
be  reversed  with  costs  to  Barmon,  on  appeals,  and  judgment 
of  circuit  affirmed. 

Samuel  JBimdj  for  the  respondents. 

I.  This  new  trial  having  been  granted  by  the  General 
Term,  on  appeal  from  the  order  of  the  special  Term  denying 
it,  according  to  the  wcll^ettled  practice  of  this  court,  it  will 
be  deemed  to  have  been  granted  on  questions  of  fact,  and  if 
the  court  find  any  evidence  whatever  in  the  case,  authorizing 
a  decision  in  favor  of  the  defendants,  they  will  affirm  the 
order.  But,  of  course,  if  the  defendant  Lithauer's  evidence 
in  the  case  is  believed,  there  is  no  cause  of  action  whatever 
against  them. 

II.  But  upon  the  merits,  the  defendants  should  have  had 
a  verdict  directed  in  their  favor,  and  the  plaintiff  proved  no 
cause  of  action  against  them. 

1.  The  case  shows  clearly  that  at  the  time  of  the  settle^ 
ment  between  the  plaintiff  and  Hyman  and  the  defendants, 
on  the  20th  July,  1861,  the  note  belonged  to  Hyman.  The 
plaintiff  having  then  paid  it,  and  got  Hyman^s  release  under 
seal,  the  note  was  no  longer  a  valid  security,  nobody  could 
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acquire  any  title  in  it  —  Mack  or  any  body  else  —  aod  the 
plaintiff  could  not  be  injured. 

(a)  From  the  stenographer's  notes  of  the  Mack  trial, 
introduced  by  the  plaintiff,  it  appeared  uncontradicted,  that 
the  note,  after  it  became  due,  was  returned  to  Hyman,  and 
it  was  assigned  by  Hyman  to  Mack  on  September  3, 1861, 
long  after  dua  This  was  certainly  enough,  uncontradicted, 
to  show  prima  facie^  that  Mack  did  not  get  the  note  until 
after  due,  and  after  it  was  paid.  The  plaintiff  should  rebut 
it  by  evidence  to  the  contrary ;  but  none  whatever  was  given. 

2.  If  the  note  belonged  to  tiie  Lithauers  at  the  time  of  the 
settlement,  the  result  is  the  same ;  it  was  paid,  and  they  had 
released  the  plaintiff.  No  one  could  afterward  acquire  any 
title  to  it. 

III.  The  judgment  of  Mack  against  the  plaintiff  upon  the 
note,  was -not  admissible  against  the  defendants,  to  prove  that 
Mack  had  good  title,  or  that  the  plaintiff  had  been  damnified. 

1.  The  defendants  had  no  notice  of  the  suit ;  they  were 
not  made  parties,  nor  called  upon  by  the  plaintiff  to  defend 
it.  It  was,  therefore,  no  evidence  whatever  against  them  of 
the  facts  adjudged  thereby. 

2.  The  decision  was  clearly  and  palpably  erroneous. 
Enough  had,  at  least,  been  shown  by  Barmon  to  entitle 
him  to  submit  the  question  of  the  time  of  the  transfer  to  the 
jury,  and  they  were  authorized  to  find  from  it,  that  Hyman 
held  the  note  at  the  time  it  became  due,  and  that  it  was  then 
paid.  And  yet,  from  this  error  of  the  court,  Barmon  took 
no  appeal.    He  did  not  call  Hyman  to  show  the  facts,  and, 

.indeed,  appears  generally  to  have  tried  the  case,  as  if  he 
desired  to  be  beaten.  The  subsequent  purchase  by  his 
father-in-law  of  the  judgment,  gives  the  whole  transaction  a 
suspicions  look. 

IV.  The  pretense,  sworn  to  by  the  plaintiff,  that  he  offered 
to  Altman  the  $600,  and  that  he  refused  to  deliver  the  goods, 
raises  no  cause  of  action  against  the  defendants. 

1.  It  may  have  done  so  against  Altman,  if  true,  but  the 
defendants  never  covenanted  that  Altman  would  deliver  back 
the  goods.    He  was  selected  by  the  plaintiff  as  his  depositary, 
Vol.  IV.        41 


322  Basmoit  v.  Lithauxb.  [Sept« 

Opinion  of  the  Court,  per  MniLKB,  J. 

and  accepted  by  the  defendants  as  their  trustee.  A  viola- 
tion of  his  trust  certainly  gives  no  cause  of  action  against 
them. 

2.  The  plaintiff  does  not  swear  that  ho  offered  the  $300 
within  three  monthS|  nor  indeed  any  thing  within  three 
months.    This  was  necessary  to  entitle  him  to  the  goods. 

The  order  for  a  new  trial  should  be  aflBurmed. 

MiLLEBy  J.    It  is  manifest,  from  the  testimony  in  this 
case,  that,  at  the  time  of  the  settlement  between  the  plaintiff 
and  the  defendants  and  Elkin  Hyman,  on  the  20th  day  of 
July,  1861,  the  note  on  which  the  plaintiff  was  liable  as 
indorser  belonged  to  Hyman.    It  had  been  protested  prior 
to  that  time,  and  was  then  in  Hyman's  possession.    Such 
being  the  fact,  on  the  same  day,  and  as  a  part  of  the  settle- 
ment then  made  between  the  parties,  Hyman  executed,  under 
seal,  a  release  to  the  plaintiff  of  all  claims  and  demands  then 
existing  against  him,  which  necessarily  embraced  the  note  in 
question,  and  which  exonerated  the  plaintiff  £rom  any  liability 
to  pay  it.    The  note  thereby  became  discharged  and  can- 
celed, and  no  one  could  acquire  auy  title  to  it  as  against 
the  plaintiff.    If  we  assume  that  the  note  belonged  to,  or 
was  in  the  possession  of,  the  defendants,  then  the  answer  is, 
that  it  was  not  a  valid  security,  and  was  extinguished  by 
the  release  before  referred  to,  which  was  also  executed  by  the 
defendants.    There  is  no  evidence  which  tends  to  establish 
that  the  note  in  question,  at  the  time  of  the  settlement, 
belonged,  or  had  been  assigned  or  transferred,  to  any  one 
else ;  but  it  is  uncontradicted,  that,  after  it  became  due,  it 
was  returned  to  Hyman  and  afterward  transferred  to  one 
Mack,  who  prosecuted  the  plaintiff,  and  recovered  a  judg- 
ment against  him  for  the  amount  remaining  unpaid  upon  it. 
The  suit,  being  brought  after  the  -note  became  due,  and  after 
it  was  paid,  was  open  to  any  defense  which  then  existed 
against  it  in  the  hands  of  Hyman,  or  of  the  defendants.    It 
could  not  be  lawfully  collected  of  the  plainti£^  and, — indepen- 
dent of  the  fact  that  judgment  was  obtained  upon  it,  and 
that  the  amount  is  alleged  to  have  been  collected  by  Mack 
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of  the  plaintifl^ — there  is  no  difficnlty  in  determining  what 
diBpoeition  should  be  made  of  this  case. 

The  question  then  arises,  whether  the  circumstances  exist- 
ingy  really  change  the  aspect  of  the  case  or  alter  the  rights 
of  the  parties.  I  think  that  they  cannot  be  thus  regarded. 
The  note  was  paid  and  of  no  value,  and  it  adds  not  one  par- 
ticle to  its  validity,  that  a  judgment  was  obtained,  provided 
this  was  done  without  any  fault  on  the  part  of  the  defendants. 
They  cannot  be  held  responsible  for  a  judgment  procured 
against  the  plaintiff  by  default,  or  by  his  negligence,  without 
their  knowledge  or  consent.  The  fact  that  such  a  judgment 
was  obtained  would  not  of  itself,  render  the  defendants  liable 
if  they  were  previously  exonerated.  In  order  to  make  them 
responsible,  the  defendants  should  have  been  notified  of  the 
commencement  of  the  action,  and  have  been  permitted  to 
defend  it,  had  they  chosen  to  do  so.  They'  had  no  such 
notice,  and  were  not  called,  or  furnished  with  an  opportunity 
to  interpose  any  defense.  Although  one  of  them  was  called 
as  a  witness,  yet  no  offer  was  made  to  permit  the  defendants 
to  control  the  defense,  or  to  allow  them  to  testify  to,  or  to 
furnish  evidence  to  establish, — as  the  case  shows,  could  easily 
have  been  done,  — that  Hyman  was  the  owner  of  the  note  at 
the  time  of  the  negotiation  and  when  the  release  was  executed. 

Such  evidence  would  have  established  a  successful  defense 
to  the  note,  and  have  prevented  a  recovery.  Even  if  the 
facts  proved  had  not  sufSciently  disclosed  that  Mack  had  no 
title  to  the  note,  by  reason  of  the  release  discharging  the 
plaintiff  before  its  transfer,  it  is  enough,  I  think,  that  this 
could  have  been  proved,  by  calling  upon  Hyman  or  either 
of  the  defendants  for  that  purpose.  But,  I  think,  even  as  the 
evidence  stood,  the  history  of  the  trial  between  Mack  and 
the  plaintiff  shows  that  the  case  was  erroneously  decided,  and 
that  a  different  result  should  have  ensued.  This  should  not 
have  been  acquiesced  in  by  the  plaintiff  here,  but  it  was  his 
duty  to  appeal  from  the  decision  to  a  high^  tribunal.  The 
recovery  by  Mack,  against  the  plaintiff,  was  caused  by  the  ^^^  _ 
neglect  of  the  plaintiff  to  call  witnesses  who  could  hav^^*^^^^^  *\ 
established  a  complete  defense,  and  in  not  taking  the  prop^  ^     ^"^ 

r 

^       i 
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Bteps  to  review  the  erroneons  decisions  of  the  court  where 
the  action  was  tried.  As,  then,  the  plaintiff  suffered  a  judg- 
ment to  be  obtained  against  him  by  his  own  negligence,  and 
took  no  proper  steps  to  make  the  defendants  responsible  for 
the  result,  it  would  be  manifestly  unjust  that  the  defendants 
should  reap  the  consequences  of  his  acts. 

If  we  assume  that  the  plaintiff  could  have  maintained  an 
action  upon  the  breach  of  contract  arising  from  the  failure 
of  the  defendants  to  send  back  the  note  which  was  released 
and  discharged,  then  how  stands  the  case  ?  He  could  not 
recover  the  amount  of  a  note  which  had  been  paid,  and  was 
:therefore  valueless,  but  merely  nominal  damages  for  the 
detention  of  a  note  against  which  there  was  a  good  and  law- 
ful defense.  The  recovery  of  the  judgment  did  not  flow  as  a 
Hiirect  consequence  of  the  neglect  of  the  defendants  to  return 
1;he  note,  but  was  the  immediate  result  of  an  imperfect 
^defense  and  of  an  erroneous  decision  of  the  justice  who  tried 
the  cause,  from  which  no  appeal  was  taken.  Those  are  not 
damages  arising  directly  from  the  breach  of  the  contract 
itself,  but  are  remote  and  contingent,  and  even  if  the  action 
was  maintainable  upon  the  facts  presented,  a  recovery  for  the 
ffuU  amount  of  the  note  was  clearly  wrong. 

There  is  no  ground  for  any  recovery  for  the  goods  left  with 
Altman,  and  I  do  not  understand  that  the  plaintiff  claims 
:any  thing  more  than  the  note. 

The  judgment  of  the  General  Term  should  be  affirmed, 
and  judgment  absolute  be  rendered  in  favor  of  the  defend- 
ants. 

WooDBUTT,  J.  The  order  granting  a  new  trial  was,  beyond 
all  question,  proper  in  this  case.  The  action  was  brought  for 
a  breach  of  the  defendants'  alleged  agreement  to  take  up  and 
return  to  the  defendant  a  promissory  note,  made  by  Henry 
Barmon,  for  $698.17,  dated  March  15th,  1861,  payable  four 
months  after  date,  to  the  order  of  the  plaintiff,  and  by  him 
indorsed  and  transferred  to  Elkin  Hyman,  which  note, 
^though  made  by  Henry  Barmon,  was  made,  indorsed  and 
delivered  for  goods  which  the  plaintiff  bought  of  Hyman, 
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ostensibly  as  agent  for  his  brother,  but  in  reality  for  himself, 
his  brother's  name  being  only  used  as  "  a  cover." 

This  agreement  is  alleged  to  have  been  made  on  the  20th 
of  July,  1861,  which  was  two  days  after  the  note  became  due. 

The  plaintiff,  on  his  own  behalf,  testified  distinctly  that 
$200  had  been  paid  thereon  when  or  before  the  agreement 
was  made;  that  at  that  time  Hyman  had  the  note,  and  that 
it  had  been  protested.  And  he  also  produced  and  proved  a 
release,  under  seal,  executed  by  the  defendants,  and  by 
Hyman,  bearing  date  on  the  day  of  the  alleged  agreement, 
July  20th,  1861,  by  which  the  defendants  and  Hyman  re- 
leased him  from  all  claim  and  demand  they  or  either  of  them 
had,  for  or  by  reason  of  any  matter,  cause  or  thing,  to  the 
day  of  the  date  thereof. 

The  plaintiff  then  gave  evidence  to  show  that  afterward, 
one  Mack  sued  him  upon  the  note,  and  recovered  judgment 
against  him  for  $578.68,  including  costs ;  and  that  one  of  the 
defendants  was  called  and  examined  as  a  witness  in  his  favor. 
But,  otherwise,  it  did  not  appear  that  the  defendants  were 
notified  or  called  upon  to  defend  the  action.  Hyman  was 
not  called  as  a  witness,  when  it  was  palpable  tliat  if  the 
facts  were  as  testified  on  this  trial,  his  evidence  must  have 
prevented  a  recovery  in  that  suit. 

The  case,  then,  made  by  the  plaintiff,  taking  every  disputed 
question  in  his  favor,  is  this :  One  Hyman  held  a  note,  which 
was  indorsed  by  the  defendants,  which  was  past  due  and  pro- 
tected. The  holder  (Hyman)  executed  a  release  thereof  to 
the  plaintiff,  and  the  defendants  agreed  to  return  it  to  him. 
The  note  was  of  no  value  whatever  in  the  plaintiff's  hands, 
because  it  was  made  and  delivered  to  the  holder  for  goods 
purchased  by  the  plaintiff  for  himself.  The  agreement  was 
not  performed,  but,  on  the  contrary,  an  action  was  brought 
upon  the  note  by  another  party.  The  plaintiff  did  not  call 
upon  the  defendants  to  protect  him  against  the  suit,  and  did 
not  call  the  witnesses  who  could  have  testified  to  the  facts 
to  which  he  now  swears,  when,  obviously,  it  was  quite  easy 
to  do  so.  (Indeed,  I  quite  agree  that  but  for  an  erroneous 
view  of  the  subject,  taken  on  the  trial  of  that  action,  the 
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court  woald  have  DonBiiited  the  plaintifif,  and  that,  on  appeal, 
the  judgment  must  have  been  reversed) 

Upon  these  facts,  the  plaintiff  has  a  verdict  in  this  cause, 
and  judgment  for  the  whole  amount  of  the  recovery  against 
him  in  that  action,  including  the  costs. 

I  think,  that  upon  the  proofs,  there  was  nothing  to  warrant 
such  a  judgment.  The  damages  for  a  breach  of  an  agree- 
ment to  return  a  paid  or  released  note,  already  past  due, 
cannot  be  the  amount  of  the  note,  unless  it  be  shown,  that 
in  consequence  of  the  breach,  the  plaintiff  has  been,  by  force 
of  the  prima  fade  import  of  the  paper,  and  its  apparent 
negotiability,  compelled  to  pay  it  to  some  subsequent  holder, 
in  spite  of  a  diligent  endeavor  to  prove  the  facts,  which,  if 
proved,  constitute  a  complete  defense,  or  unless  he  calls  upon 
the  party  to  the  agreement,  notifies  him  of  the  suit,  and  per- 
mits him  to  take  such  charge  thereof  as  will  protect  them 
both. 

It  may  be  possible  to  suppose  a  case  in  which,  by  reason 
of  the  death  of  the  only  witnesses  who  can  testify  to  the 
facts,  a  party  who  has  once  paid  or  been  released  from  a  note, 
may  be  compelled  to  pay  it  to  one,  who,  in  truth,  received  it 
after  its  maturity ;  but,  prima  facie^  a  paid  note  is  worth- 
less paper. 

Where,  as  in  this  case,  the  note  was  in  the  hands,  not  of 
the  promisor,  but  of  another,  and  was  in  itself  of  no  value 
to  the  plaintiff,  the  largest  latitude  of  construction  which  the 
plaintiff  could  claim  for  the  agreement,  would  be  to  treat  it 
as  tantamount  to  an  agreement  to  keep  him  safe  from  liabil- 
ity upon  his  indorsement,  according  to  the  legal  effect  of  the 
release.  The  liability  which  was  established  against  him  in 
the  present  case  was  due  to  his  own  negligence,  and  not  to 
any  actual  liability. 

I  am  not,  however,  prepared  to  assent  to  the  proposi- 
tion, insisted  upon  in  the  court  below,  that  the  plaintiff 
could,  notwithstanding  he  was  sued  on  the  note,  in  no  case 
recover  more  than  nominal  damages.  If  he  had  notified  the 
defendants,  and  called  on  them  to  protect  him,  had  himself 
used  due  diligence,  and  had  been  successful  in  defeating  the 
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suit  brought  against  him,  he  would,  nevertheless,  have  sus- 
tained actual  damages  by  the  neglect  of  the  defendant  to 
take  up  and  return  to  him  the  note.  Presumptively,  the 
agreement  was  made  for  the  purpose  of  preventing  the  pass- 
ing of  the  note  by  Hyman,  the  then  holder,  to  other  hands, 
and  the  possible  necessity  which  the  plaintiff  in  such  case 
would  bo  under  of  defending  an  action,  employing  counsel, 
and  devoting  time,  labor,  etc.,  to  the  establishment  of  a 
defense,  which,  had  the  defendant  performed  his  agreement, 
would  not  be  necessary,  and  against  which  that  agreement 
was  intended  to  protect  him. 

But  the  present  verdict  and  judgment  were  not  rendered 
upon  any  such  theory,  nor  for  such  expenses.  I  think  the 
new  trial  was  properly  ordered. 

Order  affirmed. 
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Christina  Fillo,  Executrix,  etc.,  Appellant,  v.  Thomas  J. 

Jones,  Respondent. 

m 

EJVIDENCB.     OBJECTIOK  TO  EVIDBNCB ;  OKNKRAL,  WHEK  BtTFFICIENT. 

In  an  action  for  damages  from  a  fire  alleg^ed  to  have  resulted  from  the  spon- 
taneous combustion  of  certain  fire-works  known  as  "  signal  lighta/'  kept 
by  the  defendant  on  the  premises,  evidence  was  admitted,  under  objection 
by  defendant,  as  to  the  circumstances  attending  two  fires  that  occurred 
several  years  before,  and  the  opinion  of  the  witness  was  given,  likewise 
under  otjection,  that  those  fires  were  occasioned  by  the  spontaneous  com- 
bustion of  fire-works.  EM,  that  the  evidence  was  improperly  admitted, 
being  altogether  foreign  to  the  issues  in  the  present  action,  and  no  effort 
to  connect  the  events  by  showing  that  the  fire-works  of  the  defendant 
were  similar  to  those  that  occasioned  those  fires. 

Evidence,  that  certain  fire-works  known  as  "  signal  lights,"  made  by  the 
same  manu&cturer  two  years  before,  were  liable  to  spontaneous  com- 
bustion, was  likewise  inadmissible,  as  not  showing  any  similarity  of  con- 
struction or  properties  to  those  alleged  to  have  caused  the  fire  in  question. 

The  statements  of  an  anonymous  writer,  concerning  the  dangerous  charac- 
ter of  the  commodities  kept  by  defendant,  made  two  or  three  months 
before  the  occurrence  of  the  fire,  were  inadmissible,  as  evidence  to  establish 
the  cause  of  the  fire. 

The  only  kinds  of  evidence  competent  upon  the  question  in  the  case  were, 
first,  evidence  of  the  composition  and  character  of  the  particular  article 
alleged  to  have  ignited  spontaneously  in  the  store  of  the  defendant ;  and, 
second,  evidence  of  experts  competent  to  speak  generally  of  the  compou- 
tion  and  character  of  similar  articles. 

Where  an  objection  to  evidence  is  made  in  general  terms,  the  grounds  of 
which  are  perfectly  obvious  without  statement,  and  are  of  such  a  char- 
acter that  no  particularity  of  statement  would  serve  to  remove  or  obviate 
them,  the  objection  in  such  form  is  sufficient. 

This  was  an  action  by  the  widow  and  executrix  of  John 
Fillo,  deceased,  to  recover  damages  sustained  in  the  death  of 
her  husband,  alleged  to  have  been  occasioned  by  the  wrongful 
act,  neglect  and  default  of  the  defendant  The  defendant 
was  a  dealer  in  guns,  gunpowder  and  iire-works,  at  No.  16 
John  street,  in  the  city  of  New  York,  and  occupied  the  first 
floor  of  the  building  there  situated.  The  deceased  was  a 
farrier,  and  occupied  the  third  floor  of  the  same  building  as 
his  shop  or  manufactory.  On  the  26th  of  August,  1865,  a 
fire  broke  out  in  the  portion  of  the  building  occupied  by  the 
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defendant,  which  spread  so  rapidly  among  the  combastible 
materials  there  stored,  that  the  deceased  was  unable  to  escape, 
before  being  so  severely  burned  and  injured  that  he  died  a 
few  days  thereafter.  It  was  alleged  on  the  part  of  the 
plaintiff,  that  the  defendant  had  in  his  store  at  the  time  a 
large  quantity  of  gunpowder,  fire-works,  and  particularly  a 
quantity  of  works  of  brilliant  colored  fires,  commonly  called 
colored  signal  lights.  That  said  fire-works,  and  particularly 
the  said  colored  signal  lights,  were  very  dangerous,  and  liable 
to  spontaneous  combustion  and  explosion,  and  that  such  keep- 
ing and  storage  was  very  dangerous  and  a  common  nuisance, 
and  was  illegal  and  contrary  to  certain  ordinances  of  the  city 
government;  that  the  fire  in  question  was  caused  by  the  com- 
bustion and  explosion  of  a  part  of  said  fire-works  and  signal 
lights,  and  that  the  death  of  the  deceased  was  caused  by  and 
owing  to  the  wrongful  and  unlawful  act,  neglect  and  default 
of  the  defendant  in  thus  keeping  and  storing  the  same.  Proof 
was  made  of  an  ordinance  of  the  city  government  forbidding 
the  storing  of  any  kind  of  fire-works,  except  Chinese  fire- 
crackers, within  the  fire  limits  of  the  city  at  any  time,  except 
from  the  10th  of  June  to  the  10th  of  July,  and  of  any  '^  works 
of  brilliant  colored  fires,"  at  any  time.  It  was  proved,  that 
the  store  of  the  defendant  was  within  the  fire  limits  of  the 
city,  and  that,  at  the  time  of  the  fire,  on  the  25th  day  of 
August,  he  had  stored  therein  a  large  quantity  of  fire-works 
other  than  Chinese  fire-crackers,  and  among  them  a  small 
quantity  of  ^'  signal  lights,"  which  had  been  left  on  hand  from 
a  quantity  brought  from  the  manufacturer's  a  few  days  before 
to  fill  an  order.  It  was  from  that,  the  fire  was  first  discov- 
ered among  some  fire-works  on  the  shelves ;  there  was  no 
proof  that  any  fire  was  communicated  to  themfrom  without, 
and  an  affidavit,  in  evidence,  made  by  the  defendant  in  his 
proofs  of  loss  furnished  the  insurance  company,  stated,  ^'  that 
the  fire  originated  from  fire-works  igniting  of  themselves." 
Much  evidence  was  given  tending  to  show  that  such  was  the 
fact,  especially  that  the  ^^ colored  signal  lights"  were  very 
liable  to  spontaneous  combustion  and  explosion ;  and  most  of 
the  exceptions  of  the  defendant  apply  to  rulings  of  the  court 
•  Vol,  IV.        42 
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in  admitting  this  evidence.  These  and  other  excq>tionft  to 
ralingB  npon  evidence,  are  more  particularly  specified  in  the 
opinion.  The  defendant  also  excepted  to  the  ruling  of  the 
conrt  denying  his  motion  for  a  nonsnit,  at  the  dose  of  the 
plaintiff's  evidence.  There  was  no  exception  to  the  charge 
of  the  coort.  The  jnrj  found  a  verdict  in  &vor  of  the  plaintiff 
for  $5,000,  upon  which  judgment  was  entered.  On  appeal 
to  the  General  Term,  this  judgment  was  reversed  and  a  new 
trial  ordered,  from  which  judgment  of  reversal  the  plaintiff 
appeals  to  this  coort,  giving  the  usual  stipulation  for  judg- 
ment absolute  in  case  of  aflSrmance. 

H.  O.  DavUy  for  the  appellant. 

W.  F.  AUefij  for  the  respondent 

DwiGHT,  J.    It  is  not  claimed  on  the  part  of  the  plaintiff, 
that  the  keeping  and  storing  of  the  fire-works  in  contraven- 
tion of  the  city  ordinance,  was,  for  that  reason  alone,  such  an 
unlawful  act  as  to  bring  the  case  within  the  statute  authoriz- 
ing a  recovery,  and  upon  the  authority  of  Brown  v.  The 
Buffalo  dk  State  Line  JR.  JR.  Co.  (22  N.  T.  191),  it  seems 
that  position  would  have  been  untenable.    It  became  neces- 
sary, therefore,  for  the  plaintiff  to  show,  either  that  the 
defendant  was  guilty  of  negligence  in  the  mode  of  keeping 
and  storing,  or  handling  those  articles,  or  that  sach  keeping 
and  storing  was  of  itself  an  unlawful  act,  at  common  law, 
because  a  common  nuisance,  dangerous  to  human  life.    There 
was  no  evidence  tending  to  show  the  former  state  of  facts. 
80  far  as  appears,  these  fire-works  were  put  tip,  kept  and 
handled  by  the  defendant,  in  the  ordinary  manner,  and  with 
proper  care  and  precaution  against  accidents.    The  theory 
of  ^e  plaintiff's  case  is,  that  the  defendant  was  guilty  of 
a  wrongful  and  unlawful  act,  or  of  default,  in  keeping  them  at 
all  at  the  place  where  they  were  kept,  because  they  were,  in 
themselves,  liable  to  spontaneous  combustion  and  explosion, 
and  thus  endangered  the  lives  of  persons  in  their  vicinity,  and 
that  the  injury  here  complained  of  was  occasioned  by  such 
spontaneous  combustion  or  explosion  of  a  portion  of  their 
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fire-works.  I  have  no  doubt  that  a  cause  of  action  might 
have  been  made  out  upon  this  theory,  and  that,  upon  the 
evidence  admitted,  it  was  partly  a  question  for  the  jury 
whether  it  was  not  made  out.  The  motion  for  a  new  trial 
was  therefore  properly  denied.  The  question  remaining  is 
whether  there  was  error  in  the  admission  of  evidence  tend- 
ing to  establish  this  cause  of  action,  by  reason  of  which  the 
defendant  was  entitled  to  the  judgment  of  reversal  pronounced 
at  the  General  Term.  The  dangerous  character  above  des- 
cribed, was  especially  attributed  to  a  particular  kind  of  fire- 
works, known  as  '^  colored  signal  lights,"  of  which  there  was 
evidence  tending  to  show  that  the  defendant  had  a  small 
quantity  in  his  store  at  the  time  of  the  fire.  The  evidence 
on  the  part  of  the  plaintiff  was,  therefore,  largely  directed  to 
demonstrate  the  components  and  character  of  this  particular 
kind  of  fire-works,  and  to  prove  that  the  fire  in  question 
originated  in  a  spontaneous  combustion  of  those  in  the  defend- 
ant's store.  With  this  view,  probably,  John  A.  Parker,  Jr., 
a  witness  for  the  plaintiff,  was  permitted,  under  the  defend- 
ant's objection,  to  testify  to  the  circumstances  of  two  fires 
which  took  place  in  the  store  of  one  J.  B.  Purdy,  a  dealer  in 
fire- works,  at  No.  84  Maiden  Lane,  New  York,  in  the  year 
1853,  the  first  of  which  was  put  out  without  difSculty,  and 
the  second  of  which  resulted  in  the  destruction  of  the  store 
and  a  loss  of  life.  This  witness  was  also  permitted,  under 
like  objection,  to  testify  that,  in  his  opinion,  those  fires  were 
both  caused  by  spontaneous  combustion  of  fire-works.  The 
objections  to  this  testimony  were  general,  not  specifying  par- 
ticular grounds,  but  in  my  opinion,  they  were  sufiScient,  and 
were  improperly  overruled.  The  evidence  was  clearly  inad- 
missible, —  not  because  the  witness  was  not  shown  to  be 
qualified  to  give  an  opinion  as  to  the  cause  of  those  fires,  but 
because  the  whole  matter  of  the  cause,  the  occurrence  and 
the  effect  of  those  fires  was  wholly  foreign  to  the  issues  in 
this  action.  The  defendant  was  not  called  upon  to  try  the 
question,  what  caused  a  fire  in  Maiden  Lane  twelve  years 
before.  It  cannot  be  claimed  that  this  evidence  was  admis- 
sible to  show  the  character  of  the  defendant's  fire-works-; 
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there  was  no  attempt  to  show  that  the  fire-works  in  Purdy's 
store  were  similar  to  those  of  the  defendant,  or  that 
the  conditions  under  which  they  were  ignited  were  the 
same  as  those  which  attended  the  keeping  of  the  defendant's 
goods  at  the  time  of  the  fire  in  question.  The  only  kinds  of 
evidence  competent  upon  the  question  now  under  considera- 
tion, were,  first,  evidence  of  the  composition  and  character 
of  the  particular  article  alleged  to  have  ignited  spontaneously 
in  the  store  of  the  defendant,  and,  second,  evidence  of  experts 
competent  to  speak  generally  of  the  composition  and  character 
of  similar  articles. 

The  objection  to  this  evidence  of  the  witness  Parker,  was 
therefore  radical,  and  such  as  could  not  have  been  obviated 
bad  it  been  stated  with  ever  so  much  particularity.  Such 
being  the  case,  I  regard  the  objection  as  sui&cient,  and  the 
ruling  upon  it  as  erroneous. 

The  same  remarks  apply  to  the  ruling  upon  the  defend- 
ant's objection  to  the  evidence  of  the  witness  Patrick  Hol- 
loway.  That  witness  was  allowed  to  testify  to  the  occur- 
rence and  cause  of  a  fire  in  the  store  of  Duncan  &  Bobbins, 
where  he  was  employed  as  a  porter,  in  1855.  In  that  case 
the  defendant's  objection  was  more  specific.  He  objected 
"  to  all  testimony  as  to  other  fires."  The  objection  was 
overiniled,  and  the  defendant  excepted.  The  witness  then 
went  on  to  state  the  circumstances  of  this  fire,  to  give  his 
opinion  that  it  was  occasioned  by  spontaneous  combustion, 
and  to  testify  that  it  was  also  accompanied  by  loss  of  life. 
The  efiect  of  the  evidence  of  both  of  these  witnesses  upon 
the  jury,  cannot  be  doubted ;  aside  from  its  bearings  upon 
the  question  at  issue,  as  to  which  it  was  incompetent,  it  was 
calculated  to  create  a  feeling  of  hostility  to  the  business  in 
which  the  defendant  was  engaged,  and  thus  to  work  to  his 
prejudice. 

A  witness,  Henry  Whitaker,  Jr.,  testified  that,  in  May, 
1867,  he  purchased  of  Mr.  Edge,  pyrotechnist,  of  Jersey  City, 
four  colored  signal  lights,  two  red  and  two  green,  and  the 
next  day  delivered  them  to  Professor  Doremus,  a  chemist  of 
New  York  city.     Thereupon  Professor  Doi*emus  was  called. 
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aud  was  permitted,  nnder  the  defendant's  objection,  to  testify 
that  he  had  analyzed  the  signal  lights  delivered  to  hinoi  by 
Mr.  Wliitaker,  to  state  of  what  they  were  composed,  and  to 
testify  and  demonstrate  by  experiment,  before  the  jury,  that 
these  compounds  were  liable,  under  certain  circumstances, 
to  spontaneous  combustion.  The  defendant  objected  to  this 
testimony  unless  it  was  shown  that  the  signal  lights  analyzed 
were  composed  of  the  same  materials  as  those  alleged  to  have 
been  in  the  store  of  the  defendant,  the  only  proof  on  that 
subject,  then,  being,  that  the  latter  were  made  by  the  same 
manufactui'er,  two  years  before.  The  objection  was  over- 
ruled, and  the  defendant  excepted.  This  objection  seems  to 
me  fatal  to  the  trial.  There  was  no  proof  that  any  of  the 
signal  lights  purchased  by  the  defendant  from  Mr.  Edge,  were 
either  red  or  green,  and  the  case  fails  entirely  to  show  that 
they  were  in  any  respect  similar,  except  in  name,  to  those 
analyzed  and  experimented  upon  by  Professor  Doremus. 
In  the  absence  of  such  proof,  the  evidence  of  such  analysis 
and  experiments  was  wholly  irrelevant  to  the  issue  in  this 
case.  In  this  instance  the  objection  was  sufficiently  explicit, 
and  fully  raised  the  question  of  the  relevancy  of  the  evidence. 
It  should  have  been  sustained. 

There  was  another  ruling  upon  an  objection  to  evidence, 
which  it  seems  to  me  impossible  to  sustain.  Alfred  E.  Baker, 
fire  marshal  of  the  city  of  New  York,  was  called  as  a  witness 
for  the  plaintiff,  and  testified  that  two  or  three  months  pre- 
vious to  the  fire,  he  received  an  anonymous  letter  from  some 
person  unknown,  relating  to  the  defendant's  business,  and 
having  sworn  to  the  loss  of  the  document,  he  was  asked  to 
state  its  contents.  The  defendant's  objection  to  such  evidence 
was  overruled,  and  the  witness  stated,  in  substance,  the  con- 
tents of  the  letter,  viz.,  that  it  directed  the  attention  of  the 
fire  marshal  to  the'  establishment  of  the  defendant,  as  con- 
taining a  large  quantity  of  dangerous  fire-works,  subjecting 
the  neighborhood  to  great  peril  in  case  of  an  explosion.  The 
defendant's  objection  to  this  evidence,  as  in  one  or  two 
former  instances,  was  general.  But  I  am  of  opinion  that  it 
was  sufficient.    The  reason  of  the  rule  requiring  the  grounds 
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of  an  objection  to  be  particularly  stated,  is  that  the  party 
offering  the  evidence  may  be  distinctly  informed  of  the 
grounds  in  order  that  he  may  remove  or  obviate  them.  Bat 
in  this  instance,  as  in  one  formerly  considered,  the  grounds 
of  objection  were  so  apparent,  and  it  is  so  manifest  that  they 
could  not  have  been  removed  or  obviated,  that  I  do  not  think 
that  rule  applies.  This  evidence  could  not  have  been  made 
admissible  by  any  means.  It  was  hearsay ;  it  related  to  a 
time  prior  to  the  occurrence  of  the  fire ;  it  only  proved  that 
in  the  opinion  of  some  unknown  and  nameless  person,  the 
business  of  the  defendant  was  dangerous  to  the  public.  In 
effect  it  was  calculated  to  prejudice  the  defendant  without 
adding  any  thing  to  the  fact  bearing  upon  the  issues  in  the 
case.    The  objection  to  it  should  have  been  sustained. 

For  these  errors  in  the  ruling  of  the  court,  upon  objection 
to  evidence,  I  am  clearly  of  opinion  that  the  judgment  at 
the  Circuit  was  erroneous,  and  that  the  defendant  was 
entitled  to  a  new  trial.  The  judgment  of  the  General  Term 
must  therefore  be  affirmed,  and,  under  the  plaintiff's  stipula- 
tion,  judgment  absolute  must  be  awarded  to  the  defendant. 

Judgment  affirmed* 
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Thomas  B.  Tatlos  et  al,,  Kespondeuts,  v,  Bussell  C.  Boot 

et  (U.y  AppellnntB. 

AcTiOK  FOB  an  AccoxTETrma.  JoDrr  and  seybbal  actionb.  Judgment. 
Code  of  Pbocedtjbb.  Countebcladc.  Judgment  ab  a  contbact. 
Ebbob. 

An  action  for  an  aooonntinfi^  may  be  joint  as  to  aeveral  plaintiffii,  in  the 
matter  of  requiring  an  account,  while  it  la  BCTeral  aa  to  the  judgment 
thai  shall  be  awarded  upon  such  accounting. 

Where,  under  an  agreement  between  several  parties  in  reference  to  business 
conducted  by  them,  the  profits  were  to  be  divided  into  five  equal  parts, 
two  of  which  should  belong  jointly  to  certain  of  said  parties,  and  one  of 
the  remaining  three  parts  was  to  be  paid  to  each  of  the  other  three  ]>arties 
to  such  agreement, — ^in  an  action  by  these  three  parties  against  the  others 
for  an  accounting,  it  was  hM,  that  the  judgment  must,  under  the 
agi^ment,  award  to  each  of  the  plaintifib,  severally,  one-fifth  of  the  ascer- 
tained profits ;  and  as  a  payment  to  either  plaintiff,  if  made,  would  defeat 
his  claim,  and  stUl  leave  to  the  others  a  judgment  for  their  respective 
shares,  so,  a  set-off  or  counterclaim  against  the  share  of  either  should 
have  its  several  operation  in  like  manner.    Hence, 

Where,  in  such  action,  a  counter  claim  was  established  against  one  of  the 
plaintiffl^  the  referee  erred  in  refosing  to  set  off  the  same  against  that 
plaintiff's  share  of  the  profits  in  the  judgment  awarded,  and  in  rendering 
his  judgment  for  the  entire  three-fifths  of  the  profits  as  an  award  to  the 
plaintiffs  jointly. 

A  judgment  is  a  contract  of  the  highest  nature  known  to  the  law, — and 
actions  upon  judgment  are  actions  upon  contract.  The  cause  or  consid- 
eration of  the  judgment  is  of  no  importance,  it  being  merged  in  the 
judgment.    Hence, 

In  an  action  upon  a  contract,  the  defendant  may,  under  section  150.  subdi* 
vision  2,  of  the  Code,  set  up,  as  counter  daim,  a  judgment  obtained  by 
him  against  the  plaintiff  in  an  action  for  a  tort.  The  original  cause  of 
action  having  disappeared,  the  judgment  remains  as  a  contract  between 
the  parties.  If  suit  were  brought  upon  the  judgment,  it  would  be  an  action 
upon  a  contract,  and  it  is  not  the  less  so  when  set  up  as  a  counterclaim. 

Appeal  from  judgment  of  the  Supreme  Court  in  General 
Term  for  the  first  district,  aflBrming  judgment  on  the  report 
of  a  referee. 

John  H.  Reynolds^  for  thcf  appellants. 

This  is  an  appeal  by  the  defendants  from  a  judgment  of 
the  Supreme  Court,  rendered  in  the  first  district,  upon  the 
report  of  a  referee  and  affirmed  at  the  General  Term. 
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The  action  was  commenced  in  October,  1861,  to  compel 
the  defendants  to  account  for  all  their  receipts  and  disburso- 
raents  subsequent  to  the  31st  day  of  July,  1857,  growing  out 
of  the  compilation  and  publication  of  a  marine  register  and 
supplements,  under  an  agreement  between  the  parties,  dated 
January  17,  1857,  the  substance  of  which  is  as  follows : 

The  defendants  agreed  to  print  and  publish  the  ^^  Register/' 
and  deliver  it  to  subscribers  in  handsome  form,  and  substan- 
tial binding,  collect  the  subscriptions  annually,  and  perforin 
all  such  other  duties  as  relate  to  the  publication  and  finances 
of  said  Register,  and  shall  account  for  the  same  at  such  times 
and  in  such  manner  as  is  therein  after  agreed  upon. 

The  plaintiffs  agreed  to  furnish  to  the  defendants  the 
reports  of  the  inspection  of  vessels  and  all  other  matters  for 
publication  in  the  Register,  at  their  own  expense,  to  be 
promptly  furnished  at  the  terms  agreed  upon. 

The  principal  question  arises  under  a  clause  in  the  agree- 
ment, which  is  as  follows  : 

^^  It  is  also  fully  agreed  by  said  R.  C.  R.  A.  &  Co.  (the 
defendants)  for  themselves  and  by  and  between  each  of  said 
parties,  that  on  every  1st  of  July  after  and  during  the  pub- 
lication of  such  Register,  and  at  which  time  it  is  agreed  that 
the  annual  volume  of  said  Register  shall  be  finished  and 
delivered  to  subscribers,  they  shall  proceed  to  collect  all 
annual  subscriptions,  and  within  thirty  days  thereafter,  or 
sooner  if  such  collections  shall  be  made,  said  R.  C.  R.  &  Co. 
(the  defendants)  shall  render  full  and  complete  accounts  of 
all  such  collections,  and  all  accounts  appertaining  to  tho 
publication  of  such  Register.  The  said  R.  C.  R.  A.  &  Co. 
(the  defendants)  shall  then  deduct  from  the  proceeds  of  such 
sales  or  subscriptions,  the  expenses  of  printing,  paper,  bind- 
ing and  commissions  (if  any  shall  be  allowed),  and  the 
remainder  or  net  proceeds  of  the  collections  from  such  sales 
or  subscriptions,  or  from  advertising  in  such  Register,  shall 
be  divided  in  five  equal  parts,  two  of  which  shall  be  retained 
and  become  the  property  of  the  said  R.  C.  R.  A.  &  Co.  (the 
defendants),  and  one  of  the  remaining  three  parts  shall  be 
paid  by  the  said  R.  C.  R.  A.  &  Co.  (the  defendants)  in 
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cflflh  to  each  of  the  other  parties  \o  this  agreement "  (the 
plaintifb). 

It  was  fortlier  agreed  that  the  plaintiffs  shonld  furnish 
monthly  statements  of  inspection  of  vessels,  to  the  defend- 
ants^ in  time  for  their  publication,  in  the  form  of  a  supple- 
ment, on  the  first  day  of  every  month. 

The  answer  in  this  action  averred,  that  another  action  was 
pending  in  this  court  between  the  same  parties  for  the  same 
cause  of  action. 

The  answer  also  contained  a  set-off  or  counterclaim,  in  the 
snm  of  $280.18,  being  the  amount  of  a  judgment  recovered  by 
the  defendant  Root,  against  the  plaintiff  Hartshome  and  as- 
signed to  all  the  defendants,  before  this  action  was  commenced. 

The  referee,  among  other  things  not  now  material,  found 
as  matter  of  fact,  that  when  this  action  was  commenced  the 
defendants  were  the  assignees  and  owners  of  a  judgment,  as 
allied,  of  $280.18,  against  one  of  the.  plaintiffs  (Hartshome), 
also  that  a  previous  action  between  the  same  parties  in  the 
same  court,  and  embracing  all  the  claims  in  this  action,  was 
still  pending. 

But  he  held,  that  defendants  were  not  entitled  to  set  off 
said  judgment,  it  having  been  recovered  in  an  action  for 
slander,  and  that  the  pendency  of  said  former  action  was  not 
a  bar  to  this  suit.  He  therefore  ordered  judgment  for  the 
plaintiffs,  for  the  balance  of  moneys  received  by  defendants 
under  said  agreement,  subsequent  to  July  81,  1857.  His 
report  was  dated  May  21, 1862,  aiid  judgment  thereon  entered 
for  $811.42.  On  appeal  to  the  General  Term,  this  judgment 
was  affirmed. 

It  is  not  claimed  by  the  appellants  .that  the  referee  com- 
mitted any  material  error  in  stating  the  account,  but  that  he 
did  err  in  refusing  to  allow  the  judgment  recovered  by  Root 
against  Hartshome  as  a  set-off  or  counterclaim,  and  in 
deciding  that  the  former  action  between  the  same  parties  was 
no  bar  or  abatement^ to  the  present  suit. 

I.  The  judgment  for  $280.18,  in  favor  of  the  defendant 
Root  against  Hartshome,  should  have  been  allowed  as  a  set- 
off or  counterclaim,  with  interest. 
Vol,  IV.       43 


338  Tatlob  v.  Root.  [Sept, 

Argument  of  CoanieL 

1.  The  interest  of  the  plaintiffs  in  the  profits  of  the  pub- 
lication was  several,  and  not  joint. 

2.  The  fact  that  the  judgment  was,  obtained  in  an  action 
for  tort  does  not  alter  the  nature  of  the  jadgment.  By  the 
Sevised  Statutes  (2  R.  S.  354,  855,  §  18),  as  to  set-oflb,  a 
demand  to  be  set  off  must  be  one  arising  upon  judgment,  or 
upon  contract. 

8.  When  a. defendant  can,  in  a  separate  action,  claim  an 
affirmative  judgment  against  the  plaintiff,  in  respect  of  the 
matter  set  up,  a  good  counterclaim  exists.  (See  2  Whitt.  Pr. 
155, 161.) 

11.  The  pendency  of  the  former  action  was  a  bar  or  oper- 
ated as  an  abatement  to  the  prosecution  of  this  action. 

1.  The  rights  of  either  party  to  the  original  action  could 
not  be  considered  finally  terminated  until  a  final  judgment 
should  be  rendered  therein,  and  the  report  of  the  referee 
shows  the  former  case  at  the  date  of  the  present  report  was 
still  pending  on  appeal  and  undetermined.  Although  the 
plaintiffs  did  not  appeal  from  the  judgment  in  his  favor  con- 
firming the  accounting  to  July  31, 1857,  the  defendant  did, 
and  if  a  new  trial  was  granted  on  that  appeal  (as  was  and  is 
the  fact),  the  cause  would  go  back  for  trial  res  nova  upon  the 
original  issues  embracing  the  very  claim  in  this  action.  ITan 
constat  the  very  claim  recovered  in  this  suit  has  been  recovered 
in  the  former  action,  as  the  report  of  the  referee  gives  no 
account  of  the  former  action  or  its  result,  save  that  on  the 
Ist  of  May,  1862,  it  was  pending  on  appeal  at  the  General 
Term. 

2.  The  pending  appeal  does  not  give  the  action  the  char- 
acter of  a  new  suit.  It  still  was  the  original  action  depend- 
ing and  undetermined.  {Johnson  v.  YeomanSy  8  How.  Pr. 
140 ;  Banney  y.  St/ri/ngery  4  Bodw.  163.) 

8.  A  pending  action  is  a  good  defense  to  a  subsequent 
action  for  the  same  cause.  {Oroshen  v.  Lyon^  16  Barb.  461  ; 
Burrows  v.  Miller ^  6  How.  Pr.  61 ;  Homfager  v.  Homfager^ 
6  id.  279.) 
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J.  B,  Staples^  for  the  respondente. 

I.  The  defendants'  first  exception  is,  that  the  referee  shonld 
have  allowed  the  set-off  of  the  judgment  recovered  by  B.  C. 
Boot  against  Bichard  T.  Hartshome,  individually,  and 
which  was  a  judgment  in  an  action  for  alleged  slanderous 
words. 

This  is  an  attempt  to  set  up  a  defense  growing  out  of  a 
tort,  as  a  counterclaim,  in  an  action  on  contract,  in  which 
the  damages  are  unliquidated.  This  was  never  allowed 
before  the  Code  nor  under  the  Code.  (See  2  B.  S.  450, 
3d  ed.  See  Code,  §  150,  subds.  1,  2,  which  are  as  follows : 
^  A  counterclaim  must  be  one  existing  in  favor  of  a  defend- 
ant and  against  a  plaintiff,  between  whom  a  several  judg- 
ment might  be  had  in  the  action,  and  arising  out  of  the 
following  causes  of  action :  Subd.  1.  ^  A  cause  of  action 
arising  out  of  the  contract  or  transaction  set  forth  in  the 
complaint,  as  the  foundation  of  the  action,  or  connected 
with  the  action.'  Subd.  2.  ^  In  an  action  on  contract,  any 
other  cause  of  action  arising  on  contract.' ") 

1.  This  counterclaim,  as  set  up  by  defendants,  is  neither 
a  contract,  nor  does  it  arise  out  of  the  matter  set  forth  in  the 
complaint,  nor  connected  with  the  subject. 

Neither  is  it  a  case  of  mutual  credits. 

2.  A  demand  against  one  of  several  plaintiffs  cannot  be 
set  up  as  a  counter  claim  against  a  joint  cause  of  action  in  a 
6uit  by  plaintifb  suing  jointly. 

3.  The  agreement  set  forth  in  the  complaint,  is  a  joint 
contract  in  all  respects.  Every  undertaking  and  obligation 
on  the  part  of  the  plaintiffs  is  joint.  The  tmdertaking  and 
obligation  to  account  to  all  — not  to  each  plaintiff  separately. 

4.  There  is  no  provision  in  the  agreement  for  more  than 
one  accounting,  or  for  rendering  accounts  to  the  plaintiffs 
separately. 

5.  The  clause  as  to  payment  to  each  plaintiff,  has  no  bear- 
ing upon  the  agreement,  to  make  it  several ;  it  is  simply  a 
provision  to  show  how  much  each  is  entitled  to,  when  the 
joint  contract  is  performed,  and  after  a  general  accounting 
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rendered  and  settled.  The  question  as  to  the  contract  being 
a  joint  one,  or  the  accounting  a  joint  one,  does  not  depend  at 
all  upon  the  manner  of  payment,  but  upon  the  terms  and 
nature  of  the  contract  itself 

6.  If  it  be  urged  that  this  is  an  equitable  set-off  as  against 
Hartshome,  it  is  answered  that  there  are  also  equities  between 
the  plaintiffs  themselves,  and  the  court  cannot  say  but  that 
these  are  stronger,  nor  but  that,  as  between  the  plaintiffs,  the 
plaintiffs  Taylor  and  King  may  not  be  entitled  to  the  whole. 
The  defendants  may,  under  this  judgment,  seek  to  stop  the 
payment  of  what  really  belongs  to  Hartshome,  but  that  must 
be  atler  proof  that  Hartshome  is,  or  was  at  the  commence- 
ment of  the  suit,  entitled  to  this  money  as  between  him  and 
plaintiffs ;  and  it  must  be  under  some  other  proceeding  than 
by  counter  claim  or  set-off.  (Code  Beporter,  vol.  I,  p.  40 ; 
JPattm  V.  Sichardsy  22  Barb.  148 ;  Zew/  v.  Bond^  1  E.  D. 
Smith,  169 ;  Gordon  v.  Bowne^  2  Johns.  150 ;  Montague  on 
Set-off,  18,  19;  CoUfm  v.  WeUh^  1  Espinasse  Cases,  378; 
:Sear8  v.  Patrick,  23  Wend.  528.) 

7.  And  it  is  respectfully  submitted  to  the  court  that  the 
denial  of  this  claim  to  set-off,  is  not  ground  of  reversal  of 
judgment  on  this  appeal.  If  the  set-off  can  be  made  under 
any  rule  of  law  or  equitable  interposition,  so  as  to  secure 
rights  otherwise  in  jeopardy,  it  may  and  should  be  done  on 
special  application  or  motjon,  when  all  the  equities  can  be 
shown  and  passed  upon  after  the  facts  are  fully  presented. 

II.  As  to  defendants'  second  exception,  that  another  action 
was  pending  for  the  same  cause  of  action ;  the  answer  to 
this  is,  there  was  no  such  action  pending. 

1.  The  Supreme  Court  have  decided  (affirming  the  referee's 
decision  and  finding),  at  General  Term,  that  at  the  time  of 
commencement  of  the  former  suit,  there  was  no  such  cause 
of  action  existing,  as  is  contained  in  the  present  action. 

This  decision  of  the  court  stands  upon  the  record  as  the 
judgment  of  the  court,  and  until  reversed,  is  law  which  can- 
not be  questioned.  {Gardner  v.  Burhbee,  3  Cow.  120.) 

2.  Nothing  was  claimed  in  the  complaint  in  this  suit, 
which  went  into  the  accounting  in  the  former  suit. 
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There  was  no  merger  of  the  present  demand  in  the  former 
suit ;  on  the  contrary,  there  was  a  seyerance. 

3.  The  mere  claiming  in  the  complaint,  in  the  former  suit, 
what  is  claimed  in  this  suit,  does  not  affect  the  question  at 
all,  so  long  as  nothing  was  claimed  or  rejected  upon  the  trial 
of  the  former  suit,  which  is  claimed  and  allowed  in  this ; 
what  was  decided,  and  allowed,  and  entered  into  the  judg- 
ment on  the  former  suit,  is  the  criterion.  The  decision  of 
this  court,  at  General  Term,  makes  the  separation  of  the  two 
causes  of  action  final,  and  res  adjtuUcata.  {BuUer  v.  WrigJUj 
2  Wend.  369 ;  see  Cow.  &  Hill's  note  to  Phillips*  Ev.,  958  ; 
Doty  V.  BratoTiy  4  Comst.  76.) 

III.  The  attention  of  the  court  is  asked  to  the  facts 
appearing  upon  the  record,  tliat  the  agreement  under  which 
this  claim  has  arisen  was  made  in  1857 ;  that  the  plaintiffs 
faithfully  and  fully  performed  every  obligation  on  their  part ; 
that  the  book  was  compiled  by  them,  and  published  and  sold 
in  that  year,  and  every  dollar  collected  by  the  defendants ; 
that  the  defendants  have  persistently  refused  and  resisted  the 
rendering  of  any  account ;  that  the  accounts  obtained  have 
been  obtained  only  by  coercion  under  the  orders  of  the 
court —  and  that  the  defendants  have  never  had  any  excuse 
for  not  accounting  or  paying  over,  except  their  construction 
of  the  contract,  that  an  accounting  was  not  obligatory  until 
1858. 

This  money  has  therefore  been  confessedly  due  ever  since 
Slst  July,  1858 ;  yet  the  defendants  have  avoided  paying  by 
persistent  and  constant  litigation ;  and  even  an  action  of 
slander  has  been  resorted  to  as  one  means  of  discharging  the 
debt.  The  claim  of  the  plaintiffs  rests  on  the  plainest  princi- 
pie  of  honesty,  fairness  and  justice,  and  the  defendants  are 
bound  to  pay  on  every  rule  of  legal,  equitable  and  moral 
obligation  ;  yet  for  ten  years  this  litigation  has  postponed  the 
payment,  and  absorbed  the  original  sum  in  expenses.  Even 
after  the  decision  of  the  Supreme  Court,  at  General  Term, 
from  which  they  did  not  appeal,  they  resisted  the  payment 
of  the  moneys  collected  after  July  3l8t,  1857,  and  it  is  for 
these  moneys  that  the  plaintifis  are  now.  before  this  court^ 
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and  tbo  judgment  for  which,  the  defendants  are  seeking  to 
rerene,  on  merely  technical  pretenseB. 

Woodruff,  J.  1.  The  agreement,  set  forth  in  the  com- 
plaint herein  as  the  foundation  of  the  action,  required  the 
defendants  to  divide  the  net  proceeds  of  the  publication  of 
the  New  York  Begister,  etc.,  into  five  parts.  Two  of  these 
parts  the  defendants  were  to  retain  to  themselves,  and  one 
of  the  remaining  three  parts  thej  were  to  pay  to  each  of  the 
plaintiffs. 

The  plaintiflb  were  entitled  to  an  accounting ;  but  although 
they  joined  in  an  action  to  compel  the  defendants  to  render 
an  account,  they  could  not  thereby  change  the  several  nature 
of  their  respective  claims  to  payment.  When  the  amount 
of  net  proceeds  was  ascertained  or  admitted,  each  plaintiff 
was  entitled  to  an  equal  one-fifth  part  thereof;  and  a  judg- 
ment declaring  the  several  amounts  due  to  each  plaintiff, 
from  the  defendants,  would  have  been  l^al  and  appropriate. 

Hence,  as  to  either  of  the  plaintiffi,  if  the  defendants  had 
averred  and  proved  payment  in  full  of  his  share  of  such 
proceeds,  the  defense  as  to  such  plaintiff,  would  have  been 
effectual  to  prevent  a  recovery,  and  yet  the  other  two  plaint- 
ifb  would  have  been  entitled  to  judgment  for  the  several 
amounts  of  their  shares. 

For  example,  suppose  the  defendants'  answer  had  admitted 
the  liability  to  account, — admitted  the  amount  of  the  net 
proceeds,  and  the  amount  of  each  share  of  one-fifth, — claimed 
to  retain  two  shares,  —  admitted  that  one  share  was  due  to 
each  of  certain  two  of  the  plaintiffi,  —  but,  as  to  the  other 
plaintiff,  averred  that  the  defendants  had  paid  to  him  his 
share  in  fuU.  This  would,  as  to  such  last  named  plaintiff, 
have  been  a  defense,  and  if  proved,  would  have  prevented  his 
recovery. 

The  same  principle  is  applicable  to  a  defense  in  the  nature 
of  a  set-off  or  counterclaim  under  our  Code  of  Procedure. . 

■ 

By  section  150,  a  counterclaim  must  be  one,  existing  in 
favor  of  a  defendant  and  against  a  plaintiff,  between  whom  a 
several  judgment  might  bo  had  in  the  action. 
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Ab  in  the  case  of  payment  to  one  of  the  plaintifis  of  his 
share  in  foil  or  in  part,  the  judgment  might  properly  be 
Beveral  in  reapect  of  the  amonnts  to  be  paid  to  the  other  two 
plaintiffs  or  in  respect  of  a  balance,  if  any,  due  to  the  third, 
60  in  the  case  of  a  counterclaim  in  favor  of  the  defendants 
against  either  of  the  several  plaintiffs. 

The  plaintiflb'  claim  is  undoubtedly  correct,  that  where 
the  cause  of  action  is  strictly  joint,  and  the  recovery,  if  had, 
is  for  the  joint  benefit  of  the  plaintiflb ;  as  for  example,  where 
the  plaintiffi  are  partners,  asserting  the  right  of  the  copart- 
nership firm  as  such  to  recover,  and  like  cases,  —  in  which  it 
would  bo  wholly  incompetent  for  the  defendants  to  enter  into 
any  attempt  to  state  the  accounts  between  the  plaintiffs,  to 
ascertain  what  portion  of  the  recovery  would  ultimately  inure 
to  the  benefit  of  each — the  defendants  could  not  set  off  or 
counter  claim  the  individual  debt  of  either  plaintiff  to  defeat 
or  reduce  a  joint  recovery ;  nor  here,  could  the  separate  or 
individual  debt  of  either  be  set  up  as  a  set-off  or  counterclaim 
to  affect  the  several  right  of  the  other  plaintifis  to  an  account- 
ing, or  to  defeat  or  diminish  their  recovery  of  the  several 
amount  of  the  share  due  to  each  of  them. 

But  where,  by  the  contract  itself,  the  fund  is  divided,  and 
one  share,  specifically  mentioned,  is  due  to  each,  so  that 
allowing  the  set-off  as  to  one  only,  affects  the  judgment  as 
between  him  and  the  defendants,  and  in  no  wise  affects  the 
recovery,  in  favor  of  the  others,  for  the  foil  share  due  to  each, 
then  the  claim  of  the  plaintifb  is  several  within  the  meaning 
of  the  section  of  the  Code  referred  to,  and  a  set-off  or  counter- 
claim is  expressly  allowed.  A  judgment  declaring  their 
separate  or  several  rights  is  proper.  No  accounting  between 
the  plainti£b  to  settle  their  respective  interest  in  the  proceeds 
is  required,  nor  could  it  be  allowed  to  affect  the  rights  of  the 
defendants  as  against  each  plaintiff;  the  plaintiffi'  interests 
are  expressly  defined  and  declared  in  the  agreement  upon 
which  the  action  is  founded,  viz.,  one-fifth  to  each. 

The  question  here  is,  not  whether  the  right  to  an  account 
is  strictly  joint,  nor  whether  the  defendants  could  have  been 
subjected  to  three  separate  actions  to  compel  an  accounting 
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to  each  plaintiff*  If  it  be  conceded,  for  the  purposes  of  this 
appeal,  that  the  plaintifb  could  join,  as  they  did,  in  bringing 
the  action,  or  conceding,  even  further,  that  they  must  join,  it 
still  remains  true  that  tha  judgment  will  appropriately  award 
to  the  phuntifb  severally,  each  one-fifth  part  of  the  proceeds 
ascertained  thereby ;  and  payment  to  either  plaintiff  would 
defeat  his  claim  and  leave  the  others  to  have  judgment  award- 
ing to  each  of  them  his  share ;  and  a  set-off  or  counterclaim 
would  have  its  several  operation  in  like  manner. 

2.  If,  then,  the  claim  of  the  defendants  against  the  plaintiff, 
Hartshome,  was  one  which,  within  the  provisions  of  the 
Code,  was  a  proper  subject  of  counterclaim,  the  referee  erred 
in  rejecting  it,  when  he  should  have  allowed  it  against  the 
one-fifth  of  the  proceeds  which  the  defendants  had  iigreed  to 
pay  to  Hartshome. 

The  daim  was  a  judgment  against  the  plaintiff,  Hartshome, 
recovered,  assigned  to  and  held  by  the  defendants  before  the 
commencement  of  this  action. 

The  Oode  of  Procedure,  in  declaring  what  may  be  allowed 
as  a  counterclaim,  provides,  that  a  defendant  may  set  up,  '^  in 
an  action  on  contract,  any  other  oai$&e  of  action  arising  aUo 
on  contract^  and  existing  at  the  commencement  of  the  action." 

It  appears  by  the  case,  that  the  referee  rejected  the  defend- 
ants' daim,  on  the  ground  that  the  judgment  held  by  them 
against  Hartshome,  was  recovered  in  an  action  ^'  founded  not 
on  oontraet  but  on  torty  being  for  slanderous  words  spoken  by 
the  said  Hartshome"  of  and  concerning  the  plaintiff  therein. 

This  was  erroneous.  The  nature  of  the  action  wherein  the 
judgment  was  recovered  and  the  cause  thereof  were  wholly 
immaterial,  and  in  no  manner  affected  the  right  of  counter 
claim;  the  error  of  the  referee  either  proceeded  upon  a  mis- 
apprehension of  the  meaning  of  the  Code,  above  cited,  or  it 
overlooked  the  elementary  definitions  in  the  law  of  contracts. 

Contracts  are  of  three  kinds :  simple  contracts,  contracts 
by  specialty,  and  contracts  of  record.  A  judgment  is  a  con- 
tract of  the  highest  nature  known  to  the  law.  Actions  upon 
judgment  are  actions  on  contract.  (See  Blackstone,  Chitty, 
Addison,  Story,  Parsons,  or  any  other  elementary  writer  on 
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contracts.)  The  cause  or  consideration  of  the  judgment  is 
of  no  possible  importance ;  that  is  merged  in  the  judgment.  . 
When  recovered,  the  judgment  stands  as  a  conclusive  declara-  * 
tion  that  the  plaintiff  therein  is  entitled  to  the  sum  of  money 
recovered.  TSo  matter  what  may  have  been  the  original 
cause  of  action,  the  judgment  forever  settles  the  plaintiff's 
claim  and  the  defendant's  assent  thereto;  this  assent  may 
have  been  reluctant,  but  in  law  it  is  an  assent,  and  the  defend- 
ant is  estopped  by  the  judgment  to  dissent.  Forever  there- 
after, any  claim  on  the  judgment  is  setting  up  a  cause  of 
action  on  contract.  It  is  strictly  an  action  ex  oorUraotu^  if 
suit  is  brought  thereon ;  it  is  no  less  ex  oorUractu  when  set 
up  as  a  counter  claim. 

For  this  error  of  the  referee  the  judgment  must  be  reversed, 
and  a  new  trial  ordered  that  the  counter  claim  may  be  allowed. 

Mason,  Gboyeb,  Bacon,  Millbb,  and  Dwight,  JJ.,  con- 
curring. 

Ordered  accordingly. 

Vol.  IV.        44 
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PnEBB  A.  Cabmiohael,  Executrix,  Appellant^  v.  Eliza  Cas- 

MICHAEL,  Executrix,  Bespondent. 

CoNSTBUcnoir  op  wills. 

Where  a  testator  devisee  to  his  wife,  daring  the  term  of  her  natural  life,  his 
entire  estate,  and,  after  her  death,  the  same,  share  and  share  alike,  unto 
his  children  who  maj  at  her  decease  he  living,  the  estate  does  not  vest 
in  the  children  until  the  decease  of  the  wife,  and  she  cannot  he  required 
to  account  to  any  of  the  children,  or  their  representatives,  for  the  purpose 
of  having  the  estate  divided  among  them,  or  apportioned  to  anj  of  them. 

The  farther  provision  in  such  will,  concerning  one  of  his  children,  that  his 
share  shall  be  kept  invested  during  his  life,  and  the  income  therefrom  be 
paid  to  him,  coupled  with  a  power  to  devise  the  principal,  will  not  bear  a 
construction  adverse  to  the  rights  of  the  wife,  as  above  defined,  to  enjoj^ 
the  entire  estate  during  her  life.  The  share  of  such  child  in  the  estate 
is  still  contingent  upon  his  surviving  the  wife,  in  which  event  only,  does 
the  estate,  or  any  part  thereof,  vest  in  him,  and  then  only  subject  to  the 
incidents  and  conditions  expressed  in  the  wilL 

G.  0.  IPulsey  for  the  appellant. 

Daniel  Garmichael  just  previous  to  his  decease  lived  and 
resided  at  Binghamton,  N.  Y.  He  had  been  twice  married. 
By  his  first  \^ife  he  then  had  one  child  (Otis)  living.  He 
was  about  19  years  of  age.  By  his  second  wife  he  then  had 
five  children  living.  He  died  September  8d,  1849,  in  Phil- 
adelphia, Pa.,  leaving  the  defendant  his  widow,  and  said  six 
children  him  surviving.  He  was  a  wealthy  man,  and  made 
his  will  a  few  hours  before  his  death,  no  friends  being  present 
except  his  wife  and  father. 

His  son  Otis  did  not  live  with  his  father  and  family,  bat 
had  his  residence  in  Middletown,  N.  Y.,  his  father  providing 
for  him.  This  separation  from  his  father  was  caused  by  the 
other  members  of  the  family.  Otis  had  no  property  at  the 
time  of  his  father's  death,  and  never  had,  nor  had  he  ever 
engaged  in  any  business,  but  was  wholly  dependent  for  his 
support  upon  his  father.  His  father  was  very  much  attached 
to  him. 

Otis,  at  the  time  of  his  father's  decease,  was  an  invalid 
also,  which  was  well  known  to  his  father,  having  incipient 
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consamption,  which  caased  his  death  in  two'  years  after  his 
father's  decease. 

Otis  and  plaintiff  were  married  shortly  after  Daniel's 
decease,  the  engagement  being  prior  thereto. 

The  defendant  presented  her  husband's  will  for  probate 
before  the  surrogate  of  Broome  county.  A  special  guardian 
was  appointed  for  Otis,  he  being  a  minor.  The  guardian 
entered  into  an  agreement,  under  seal,  with  the  defendant 
and  her  co-executor,  that  he  would  not  oppose  the*  probate ; 
and  such  proceedings  were  then. had,  that  said  surrogate  ad- 
mitted the  will  to  probate.  The  executors  never  filed  an 
inventory  or  rendered  an  account  of  their  doings,  as  executors. 

Otis  had  by  his  wife,  the  plaintiff,  one  child,  and  he  is 
now  living.  He  received  from  the  executors  two  $800  pay- 
ments only.  He  made  his  will,  set  out  in  the  complaint,  and 
Bubsequently  died  of  his  disease,  consumption. 

The  defendant,  at  the  time  of  the  death  of  her  husband, 
was  a  young  and  healthy  woman,  and  is  now  living,  and  in 
good  health.  Her  father,  her  co-executor,  was  an  old  man, 
and  died  in  1857.    Otis  died  in  1852. 

No  money  or  other  thing  has  been  received  from  the  estate 
of  Daniel  Carmichaol  by  Otis  in  his  life-time,  except  the 
$600.  Nor  has  any  been  received  since  his  death  by  plaintiff 
or  her  son,  or  any  one  for  them,  of  either  of  them. 

This  action  is  brought  to  compel  the  defendant  to  account 
for  her  doings  as  executrix,  and  for  decree  of  payment  of 
auch  sum  as  she,  the  plaintiff,  may  be  entitled  to  under  such 
accounting. 

The  defendant  has  interposed  a  demurrer  to  the  complaint, 
which  Mr.  Justice  Babkasd,  at  Special  Term  sustained,  and 
ordered  judgment  for  defendant  on  demurrer,  with  costs. 
From  which  judgment  this  appeal  is  taken. 

The  plaintiff  claims  that  Daniel  Carmichael  intended  by 
his  will,  that  one-sixth  of  his  estate  should  be  kept  at  interest 
during  Otis'  lifetime,  and  the  interest,  as  received,  paid  to 
him ;  and  upon  his  death,  the  principd  of  this  share  should 
be  paid  as  Otis  should  by  will  direct  And  we  say  both 
events  happened — ^his  decease,  leaving  a  will. 
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The  defendant,  on  the  other  hand,  claims  that  OtiB'  share 
did  not  vest,  bat  was  contingent  on  his  oatliving  the  defend- 
ant; and  the  interest  was  not  to  accme  to  him  until  her 
decease ;  in  fact,  that  his  share- has  lapsed. 

It  is  admitted  by  the  demurrer  that  Daniel  OarmichaePs 
estate,  at  the  time  of  his  decease,  was  worth  $60,000,  and 
upward.    This  is  alleged  in  the  complaint. 

I.  If  the  relief  prayed  for  is  too  broad,  or  embraces  too 
much,  or  the  plaintiff  be  not  entitled  thereto,  it  is  not 
ground  for  a  demurrer.  {Andrews  v.  Schaffer^  12  How.  443 ; 
Grafton  y.  Remsen^  16  id.  82 ;  Bank  of  Havana  y.  MoKee^ 
20  N.  T.  860;  Emery  y.  Pease^  20  id.  62;  Wood  y.  Brawn^ 
84  id.  844r-6-6.) 

II.  Eyen  if  the  plaintiff  is  not  entitled  to  recoyer  one-sixth 
of  the  estate  with  interest,  as  executor,  she  is  entitled  to  the 
interest  accrued  thereon  preyious  to  her  husband's  death. 
This  much  was  assets  due  him  at  the  time  of  his  decease. 
The  interest  being  $1,610. 

The  aboye  points  being  preliminary,  we  now  turn  to  the 
main  question  in  the  case,  and  that  is,  what  construction 
shall  be  put  on  Daniel  Carmichael's  will,  and  the  principles 
of  law  applicable  thereto,  and  bearing  thereon  ?  And  we 
submit  the  following  points  upon  this  subject: 

in.  It  is  submitted  that  Otis'  share  of  his  father's  estate 
yested  in  him  upon  the  death  of  his  father;  that  it  was  not 
contingent  upon  his  outliving  the  defendant,  nor  liable  to 
lapse.  (Kedf.  on  the  Law  of  Wills,  part  2,  pp.  491-495,  506, 
626-641,  where  will  be  found  the  English  and  American 
cases,  also  the  New  York  cases  on  this  question.  See  also  2 
Denio,  18;  Patterson^  y.  JFBw,  11  Wend.  260-269;  Kane^. 
AHoTj  9  N.  T.  118;  Tuoker  y.  Bishop,  16  id.,  402;  4  Kent's 
Com.  &  note,  240, 10th  ed. ;  Van  Wych  y.  Bloodgood,  1  Brad. 
Sur.  164 ;  La/roque  y.  Cla/rk,  6  N.  T.  Sur. ;  Moore  y.  Lyons^  25 
Wend.  119 ;  Barastana'  Case,  part  8,  Coke,  19 ;  1  R.  S.  723, 
§  18 ;  4  Brad.  245 ;  4  Kent,  203,  marg.  p.  8.) 

lY.  Daniel  Carmichael,  at  the  date  of  his  will,  and  at  the 
time  of  his  death,  had  six  children — Otis,  a  child  by  his  first 
wife,  and  fiye  others  by  his  then  wife. 
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In  making  his  will  he  divides  or  appropriates  his  estate 

'  into  six  parts,  five  of  which  the  widow  is  to  have  the  nse  of 

daring  her  life,  and  the  other  part  is  to  be  kept  at  interest 

and  invested  daring  the  life-time  of  Otis,  and  the  rents, 

interest  and  income  thereof  paid  to  him  as  received,  etc. 

Otis'  share  vested  in  him  on  the  death  of  his  father,  nnder 
the  anthorities  cited  in  third  point.    And  because, 

1.  It  is  to  be  invested  and  kept  invested  daring  Otis' 
life-time. 

2.  The  interest  to  be  paid  to  him  during  his  life-time,  as 
received. 

3.  He  is  given  the  absolute  disposal  thereof  by  will,  that  is, 
the  principal 

4.  In  default  of  any  will,  etc.,  it,  the  principal  of  his  share, 
shall  go  to  his  right  heirs. 

Every  one  of  these  facts  are  evidence  that  the  share  shall 
vest  in  the  l^atee.  {Patterson  v.  ElUa^  11  Wend.  267  et  seq.  y 
Kedf.  on  Law  of  Wills,  part  2,  p.  612  [31-34],  631  [66,  57, 
68,  59] ;  Van  Wyck  v.  Bloodgood,  1  Brad.  171-178.)  A  gift 
of  the  interest  carries  with  it  the  principal.  {TwUcer  v.  Bishop^ 
16  N.  Y.  405, 11  Wend.  298.) 

Y.  To  hold  that  the  share  given  to  Otis  lapsed  by  the  death 
of  Otis  before  the  decease  of  defendant,  would  do  violence 
to  and  destroy  the  testator's  intentions.    Because, 

1.  By  so  doing  we  accuse  the  testator  of  withdrawing  from 
his  son  a  father's  care  and  bounty. 

2.  Of  casting  this  invalid  and  helpless  son,  without  cause, 
penniless  upon  the  charities  of  the  world.  Diseased,  which 
soon  terminated  his  life,  leaving  the  rest  of  the  family  to 
enjoy  his  wealth  and  bounty. 

3.  We  shall  destroy  the  special  clause  making  provision 
for  Otis. 

His  share  could  not  be  invested  duriiig  his  life-time,  nor  the 
rents,  inoome  and  interest  paid  to  him. 

4.  It  will  not  pass  by  Otis'  will,  nor  go  to  his  right 
heirs. 

VI.  There  can  be  no  objection  to  the  property  vesting  in 
Otis  on  the  death  of  his  father,  upon  the  ground  that  no 
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division  can  be  made  nntii  the  death  of  the  widow.  {Tucker 
V.  Bishop,  16  N.  T.  402.) 

It  is  submitted  that  the  converse  of  the  rule  in  this  case  is 
good  law,  and  applicable  here  if  the  exigency  shall  arise. 
Besides, 

The  division  referred  to  in  the  will  must  be  applied  and 
referred  to  the  division  the  testator  then  had  in  his  mind,  to 
wit,  one  part  to  each  child,  there  being  six.  {AroiUarius  t. 
Geisenheinmj  3  Brad.  75,  76 ;  Van  Wych  v.  Bloodgoody  1  id. 
171-178;  Everett  v.  Everett,  29  N.  T.  75;  1  Jarman  on 
Wills,  761.) 

YII.  Where  the  same  thing  is  given  in  the  same  will  to 
two  different  persons,  the  latter  provision  or  limitation 
must  prevail.  (Redf.  on  Law  of  Wills,  part  1,  pp.  445,  446 
[3-15].) 

As  where  one  gives  all  his  property  to  his  wife,  and  then 
gives  a  legacy  to  his  sister.  The  sister  is  entitled  to  the 
legacy.  {Parke  v.  Parks,  9  Paige,  124.) 

YIII.  All  the  books  which  treat  of  the  construction  of 
wills  constantly  repeat  the  formula,  that  the  intention  of  the 
testator  is  the  prevailing  consideration  in  applying  all  rules 
of  construction.  (Redf.  on  Wills,  part  1,  p.  430,  and  cases 
cited.  See  rules  for  the  construction  of  wills  in  this  country 
and  England,  general  and  special,  collated  and  illustrated, 
with  references  to  decisions.  Id.  pp.  420-401 ;  Dubois  et  dL. 
V.  Ray  et  al.,  85  N.  Y.  162, 175,  prop.  2 ;  4  Kent  Com.  10th 
ed.  p.  239,  note  1 ;  Johnson  v.  Valentine,  4  Sand.  Sup.  36 ; 
SmUh^s  Appeal,  23  Penn.  9 ;  1  Bradf.  154  et  seq. ;  Bowe  y. 
PhiUips,  24  N.  T.  470.) 

IX.  It  is  submitted  that  the  words,  ^^  it  being  distinctly 
understood,"  in  the  testator's  will,  should  be  read,  "  except," 
which,  to  us,  seems  more  appropriate  to  convey  the  idea  and 
intent  of  the  testator ;  for  he  evidently  meant  to  except  Otia' 
share  from  the  general  bequest,  or  devise  for  subsequent  pro- 
vision. 

X.  It  is  a  fact  that  needs  no  comment,  apparent  in  this 
will,  that  the  person  who  drew  it  did  not  know  his  business  ; 
for  it  is  perfectly  palpable  that,  upon  the  death  of  both  exe- 
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cators,  the  ''heirs  and  assigns"  of  the  survivor  would  not 
have  any  business  with  the  estate. 

Therefore,  it  is  submitted  that  no  importance  is  due  to  the 
words,  ''  by  my  surviving  executor,  his  heirs  and  assigns ;'' 
that  he  was  just  as  likely  to  put  this  in,  as  the  words,  ''  by 
my  executors,  and  the  survivor  of  them,"  which  would  have 
made  the  will  intelligible. 

Whatever  the  fact  may  be  in  reference  to  these  words,  we 
are  authorized,  and  it  is  the  duty  of  the  court,  if  necessary, 
to  carry  out  the  intent  of  the  testator  —  to  expunge,  supply, 
transpose  and  change  words,  in  order  to  arrive  at  that  intent. 
(See  authorities  cited  [point  8thl  above.) 

XI.  The  great  object  of  the  testator,  and  the  controlling 
words  in  this  will,  it  seems  to  us,  are,  "  in  trust,  to  keep  the 
same  well  and  securely  invested  during  the  life-time  of  my 
said  son  (Otis),  and  to  pay  over  to  him,  my  said  son,  the  rents, 
income  and  interest  thereof  as  received,  and  to  dispose  of 
and  apply  the  principal  of  said  share  as  my  said  son  may,  by 
his  last  will  and  testament,  or  any  instrument  in  the  nature 
thereof;  direct,  limit  and  appoint,"  etc. 

There  is  no  ambiguity  here ;  the  words  are  natural  and 
sensible.  It  is,  that  the  share  of  Otis,  excepted  from  the 
general  devise  to  the  defendant  for  life,  is  to  be  invested 
during  his  life-time,  and  the  interest  thereon  paid  to  him  as 
received,  etc. 

Nothing  could  be  more  natural  than  for  the  testator  to  set 
apart  the  share  of  his  son  by  his  first  wife,  and  make  provi- 
sion for  him,  independent  of  his  other  children ;  and  that  his 
executors  should  invest  it  for  him  during  his  life-time. (which 
his  father  had  every  reason  to  know  was  short),  he  being 
unable  to  invest  it  himself,  or  his  father  not  caring  to  put 
him  to  that  trouble,  on  account  of  his  health. 

Xn.  Where  is  the  authority  to  postpone  the  investment 
of  Otis'  share  imtil  the  widow's  decease,  or  to  postpone  the 
payment  of  the  interest,  rents  or  income  of  the  same  as 
received  to  Otis  immediately  on  the  death  of  his  father,  or  to 
postpone  the  payment  of  the  principal  of  the  said  share,  as 
directed  by  Otis' will? 
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It  can  only  be  fonnd  in  the  gift  to  the  defendant  for  life 
of  the  whole  estate  by  the  testator. 

We  answer,  that  this  gift  must  yield  to  the  exception  which 
therein  follows ;  for  otherwise,  Otis  was  disinherited.  This 
the  testator  never  intended.  He  did  not  intend  to  leave  this 
helpless  son  a  panper, 

XIII.  The  court  is  authorized  and  required  to  look  at  all 
the  surrounding  circumstances,  the  state  of  the  testator'a 
family,  his  property,  and  the  circumstances  under  which  the 
will  was  made,  in  order  to  get  at  the  intent  of  the  testator. 
{Myers  v.  JSddy^  47  Barb.  263;  Eedt  on  Wills,  part  1,  pp. 
436,  437  [24] ;  6  Paige,  458.  459 ;  9  id.  528 ;  2  Comst.  436 ; 
85  K  Y.  175.) 

I  have  endeavored  to  state  the  facts  at  the  beginning  of 
my  points,  and  will  only  add  that  this  will  was  made  when 
the  testator  was  in  the  last  stages  of  cholera,  only  a  few 
hours  before  his  death.  He  did  not  read  it,  and  no  one  waa 
present  except  the  defendant,  her  father,  and  the  person  who 
wrote  the  will. 

XIY.  And  lastly,  we  claim  that  Daniel  Carmichael  in- 
tended and  does  give  all  his  property  to  the  defendant 
(excepting  one-sixth  thereof)  for  and  during  her  natural  life, 
tlie  use  and  income  whereof  she  could  use  for  the  support  of 
herself  and  children.  But  one-sixth  was  to  be  invested  for 
the  use  of  Otis  during  his  life-time  and  the  interest  paid  to 
him  for  his  support,  and  upon  his  death  the  principal  should 
be  applied  as  directed  by  his  will 

This  we  think  is  the  only  way  in  which  the  will  can  be 
made  to  harmonize  with  the  intent  of  the  testator.  It  is  tmo 
the  will  may  bear  another  construction,  but  it  will  defeat  the 
intent  of  the  testator,  which  in  construing  wills  is  the  guiding 
star  to  the  judicial  mind  and  the  law  of  the  will.  {Myeri  y. 
Eddy,  47  Bar.  268.) 

XY.  Bat  it  is  alleged  that  the  plaintiff  cannot  receive 
Otis'  share  because  he  has  willed  it  to  his  son. 

Upon  reading  Otis'  will  it  will  be  seen  that  the  plaintiff  is 
entitled  to  a  legacy  of  $500  per  year  during  her  natural  life 
from  his  estate ;  also  she  is  entitled  and  is  given  in  trust,  for 
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the  maintenance  and  education  of  his  Bon  Otis,  all  the  issues, 
rents  and  annnal  proceeds  of  all  his  real  and  personal  prop- 
erty, and  until  the  son  shall  become  twenty-one  years  of  age. 

XYI.  The  executor  must  collect  in,  take  care  of  the  estate, 
and  pay  the  legacies ;  and  how  is  Phebe  Ann  Oarmichael  to 
get  her  legacy  or  the  interest,  except  through  the  executor  of 
Otis !  Or  who  shall  have  the  care  of  Otis'  estate  after  his 
death,  unless  it  be  his  executor !  Or  who  can  call  Daniel 
Carmichael's  executor  to  account  except  Otis'  executor  t 

We  think  there  is  no  doubt  but  that  the  plaintiff  as  execu- 
tor of  Otis  Oarmichael,  can  and  must  call  Daniel  Carmi- 
chael's executor  to  an  account. 

She  has  an  interest,  and  that  is  all  that  is  necessary,  Otis, 
her  husband,  could,  and  his  executor  can  if  he  could.  (  Wood 
V.  JBraum^  84  N*.  Y.  843  ei  seq.) 

XYII.  Still,  this  question  depends  upon  the  main  question 
in  the  case.  For  if  Otis'  share  of  Daniel's  estate  did  not  vest 
in  him  on  his  father's  decease  so  as  to  enable  him  to  will  it, 
and  has  lapsed  by  his  decease  before  the  life  tenant,  so  that 
his  l^atees  or  right  heirs  are  cut  off,  then  this  plaintiff  has, 
it  is  admitted,  no  cause  of  action,  or  interest  sufficient  to  call 
defendant  to  account.  But  we  say  the  share  intended  for 
Otis  by  Daniel,  did  vest  in  him  on  the  death  of  his  father ; 
and  having  vested,  the  plaintiff,  as  executrix  of  her  husband 
Otis,  has  a  cause  of  action,  and  an  interest  such  as  entitles 
her  to  call  the  defendant  to  an  account. 

This  she  may  do  in  this  action  and  in  this  form ;  the  juris- 
diction will  not  be  questioned.  {Wood  v.  Brovmy  84  N. 
T.  844-6 ;  Rogers  v.  Mng,  8  Paige,  210 ;  Mitford  PI.  45.) 

The  words  "  to  my  children  who  may  be  then  living,"  it 
is  submitted  include  grandchildren.  (87  N.  Y.  52.) 

John  C.  JHmmichy  for  the  respondent. 

I.  The  action  is  brought  in  the  name  of  the  executrix  of 
Otia  Garmichael,  deceased. 

It  is  to  recover  one-sixth  of  the  estate,  real  and  personal, 
of  Daniel  Garmichael,  deceased,  for  the  benefit  of  the  heir 
Vol.  IV,       46 


^ 


854  CiLBMicjBJLXL  V,  Cabmichaxl.  [Sept, 

Axgomentof  CouiiieL 

of  Otis,  it  being  assamed  that  Otig,  as  a  legatee  under  his 
father's  will,  was  entitled,  during  his  life-time,  to  interest  on 
one-sixth  of  the  estate,  and  that  on  his  death  the  principal, 
in  default  of  direction  bj  him,  should  be  paid  to  his  surviv- 
ing heir. 

The  action,  therefore,  should  have  been  commenced  in  the 
name  of  the  heir,  or  at  least  he  should  have  been  joined  with 
the  plaintiff  as  a  partj. 

If  the  appellant's  construction  of  the  will  of  Daniel  Car- 
michael  is  to  be  r^arded  as  correct,  it  follows  that  Otis'  sur- 
viving heir  is  the  beneficial  owner  of  the  estistte  sought  to  be 
recovered,  and  consequently  the  real  party  in  interest. 

This  proposition  is  made  entirely  clear  by  reference  to 
Otis'  will,  wherein  he  bequeaths  all  property  which  may 
belong  to  him  to  his  son  Otis,  the  heir  in  question. 

1.  Every  action  must  now  be  prosecuted  in  the  name  of 
the  real  party  in  interest  (Code,  §  111 ;  Cumminga  v.  Morris^ 
25  IS.  Y.  625),  and  the  relief  demanded  furnishes  the  test  to 
determine  who  should  be  joined  as  a  party.  {Hutbard  v. 
^mesj  22  Barb.  597.) 

2.  The  rule  above  cited  is  not  affected  by  section  113  of 
ttbe  Code,  which  provides  that  an  executor,  etc.,  may  sue 
Wiithout  joining  with  him  the  person  for  whose  benefit  the 
aetion  is  prosecuted.  (Toitmer  v.  TooUy^  38  Barb.  598 ;  H<h 
ibart  College  v.  FiUhugh,  27  N.  Y.  130.) 

That. section  has  no  application  to  an  action  brought  to 
obtain  the  construction  of  a  will,  and  the  direction  of  the 
(eo«rt.  (Id.  134.)  This  action  is  an  action  to  obtain  the  con- 
struction of  the  will  of  Daniel  Carmichael,  and  it  affects  the 
(rights  not  only  of  the  heir  of  Otis,  but  also  the  rights  of  all 
tthe  legatees  named  in  the  will  of  Daniel  Carmichael. 

It  is  not,  therefore,  a  case  in  which  the  court  may  deter- 
mine the  controversy  between  the  parties  before  it  without 
^prejudice  to  the  rights  of  others.  Nor  would  the  legatee 
under  OHs'  will,  nor  the  legatee  under  Daniel's  will  (they 
not  being  parties  to  the  suit),  be  bound  by  the  judgment  of 
the  court.  They  could,  notwithstanding  a  judgment  in  this 
action,  litigate  the  whole  matter  over.  (Id.  134.) 
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II.  The  estate  claimed  in  the  complaint  under  the  will  of 
Daniel  Garmichael  never  vested.  The  exact  terms  of  the  gift 
are  as  follows : 

''  After  the  payment  of  all  my  debts,  I  give,  devise,  and 
bequeath  all  and  singular  mj  estate  and  property  of  whatso- 
ever kind,  and  wheresoever  the  same  may  be  situate,  unto 
my  beloved  wife  Eliza,  for  and  during  the  term  of  her  natural 
life,  and  from  and  after  her  decease ;  then  I  give,  devise,  and 
bequeath  the  same  unto  my  children  who  may  be  then  living, 
in  equal  parts,  share  and  share  alike.'' 

1.  This  provision  plainly  imports  that  the  testator  intended 
to  make  the  vesting  of  the  gift  depend  upon  two  conditions, 
viz.,  first,  upon  the  decease  of  his  widow  Eliza,  and,  second, 
upon  the  condition  that  it  should  then  vest  only  in  those  of 
his  children  who  should  survive  her.  Both  of  these  conditions 
are  made  conditions  precedent  by  tlie  testator  to  the  vesting 
of  the  gift ;  hence  it  is  incumbent  upon  the  appellant,  before 
she  can  establish  her  right  to  recover  in  this  action,  to  show 
that  both  of  the  contingencies  have  happened. 

2.  It  is  conceded  in  this  case  that  the  conditions  deferred 
to  have  failed ;  that  Otis  died  in  the  life-time  of  the  widow, 
and  that  the  latter  is  still  living.  Neither  Otis  nor  his  repre- 
sentatives, therefore,  can  claim  any  thing  by  virtue  of  this  will. 

•  3.  The  question  upon  which  the  vesting  or  not  vesting  of 
a  gift  turns,  is  determined  by  the  inquiry  as  to  whether  it  is 
immediate,  and  the  time  of  payment  or  of  enjoyment  only  is 
postponed,  or  is  future  and  contingent,  depending  upon  the 
beneficiary  arriving  of  age,  or  surviving  some  other  person  or 
the  like.  (1  Jarman  on  Wills,  760 ;  OiUman  v.  Reddington^ 
24  N.  Y.  9 ;  Grofinf  v.  WendeU,  6  Paige  Ch.  548.) 

By  this  will  the  legacy  to  Otis  was  a  contingent  legacy 
(8  Ves.  547 ;  4  Euss.  92 ;  Hamlin  v.  Osgood,  6  N.  T.  Sur., 
Bedf.  409),  and  the  term  of  the  gift  gave  him  no  right  of 
possession  on  the  death  of  the  testator.  {Jack9(m  v.  Winnie^ 
7  Wend.  47 ;  (Mey  v.  HvU^  21  Pick.  311.) 

This  was  not  a  gift  of  a  legacy,  and  then  a  postponement 
of  tlie  time  of  payment ;  on  the  contrary,  the  date  of  the 
vesting  and  the  time  of  payment  were  made  one  and  the 
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Bame,  to  wit,  the  day  of  the  death  of  the  widow ;  and  the  per- 
sons in  whom  the  estate  is  then  to  yest,  are  clearly  defined 
to  be  such  children  of  the  testator  as  shall  be  living  on  that 
day. 

Clearly,  therefore,  the  parties  claiming  this  estate,  most 
bring  themselves  within  the  class  thns  described  and  defined 
in  the  will,  and  it  is  absolntely  certain  that  neither  the 
plaintiff,  nor  any  person  through  whom  she  claims,  can  ever 
by  possibility  be  or  become  one  of  that  class. 

III.  It  is  argned  that  the  clause  following  the  devise 
authorizing  Otis  in  his  last  will  to  direct  the  manner  in  whidi 
the  principal  of  the  gift  should  be  applied,  enlarged  the  gift 
as  to  him,  and  empowered  him,  at  his  decease,  to  make  abso- 
lute disposition  of  the  one-sixth  of  the  estate.  The  clause 
itself,  when  read  in  connection  with  the  gift,  which  is  its 
immediate  antecedent  in  the  same  sentence,  completely 
refutes  this  proposition.  ■  It  in  no  sense  enlarges  or  increases 
the  nature  of  the  gift,  nor  was  it  intended  to,  nor  does  it 
change  the  time  or  the  date  of  the  vesting. 

In  fact,  these  could  not  be  varied  in  the  manner  claimed, 
without  defeating  the  devise  to  the  widow,  which  is  in  lan- 
guage too  plain  to  admit  of  but  one  construction. 

This  clause  applies  exclusively  to  the  manner  in  which 
Otis,  after  the  vesting,  was  to  be  permitted  to  enjoy  "  the 
part  or  share"  which  was  to  go  to  him  ''  under  said  division 
or  appropriation."  It  was,  in  fact,  a  special  condition  im- 
posed on  the  gift  to  him,  and,  by  putting  the  principal 
beyond  his  reach,  was  intended  to  limit  and  restrict  him 
during  his  life-time,  to  the  use  of  ^^  the  rents,  income  and 
interest  thereof."  It  was,  indeed,  the  making  of  a  distinc- 
tion of  some  significance  between  the  children,  but  in  view 
of  the  limitation  and  restriction  which  it  placed  solely  upon 
the  gift  to  Otis,  it  must  be  regarded  as  one  which  was  in- 
tended, and  for  a  justifiable  reason. 

I Y.  The  plaintiff,  not  feeling  quite  sanguine  that  the  plain 
terms  of  the  will  in  question  would  admit  of  the  construc- 
tion contended  for,  makes  reference  in  her  complaint  to  what 
are  'termed  ^^  surrounding  circumAances,"  to  aid  her  if  poa- 
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Bible  in  influencing  snch  a  constmction,  and  to  establish  that 
the  testator's  intent  was  really  different  from  the  one  which 
is  defined  by  the  nnambigaous  language  of  the  will  itself. 

Without  stopping  to  consider  whether  the  "  surrounding 
circumstances "  referred  to,  and  which  are  set  out  in  the  com- 
plaint, could  have  the  effect  claimed  for  them  in  any  case,  it 
is  sufficient  to  say,  that,  under  well  settled  rules,  they  cannot 
have  any  possible  bearing  in  determining  the  issue  in  this. 

The  rules  are : 

1.  Extrinsic  evidence  and  collateral  circumstances  are 
never  admissible  to  control  or  influence  the  construction  of  a 
will  which  is  founded  upon  plain  language  and  well  settled 
rules.  {Bunner  v.  Stormy  1  Sand.  Ch.  357 ;  Mann  v.  Mann, 
14  Johns.  1  [affirming  1  Johns.  Ch.  231] ;  Wdfe  v.  Van 
NoBtrand,  3  N.  Y ;  2  Oomst.  436.) 

2.  The  intent  of  the  testator  is  always  to  be  gathered,  if 
possible,  from  the  words  of  the  will  itself.  {Mann  v.  Mann, 
14  Johns.  1 ;  Jackson  v.  Luquere,  5  Oomst.  221 ;  ArcuLariua 
V.  G7*isenhatner,  8  Bradf.  64 ;  Sweet  v.  Chriaenhainery  114 ; 
Ora^y  v.  WmdeU,  6  Paige,  548.) 

3.  And  where  the  testator's  intent  is  manifest,  the  rule  is 
inflexible  that  it  must  prevail  unless  it  be  contrary  to  some 
positive  rule  of  law.  {Croshy  v.  WenddL,  6  Paige,  548.) 

In  this  case  there  can  be  no  question  of  the  applicability  of 
these  rules.  The  will  is  founded  upon  language  exceedingly 
explicit  and  expressive,  and  the  intent  of  the  testator  is  per- 
fectly manifest.  He  gives  to  his  beloved  wife  for  and  during 
her  natural  life,  his  entire  estate  both  real  and  personal,  and 
after  her  death,  he  directs  it  shall  go  to  such  of  his  children 
"  as  may  he  then  living.^^  It,  therefore,  is  apparent  that  in 
making  his  will,  the  testator  intended  to  secure  to  his  widow 
a  life  interest  in  his  entire  estate,  as  it  should  be  left  by  him 
at  the  time  of  his  decease,  and  this  life  interest  thus  secured 
to  her,  independent  of  every  other  consideration,  cannot  be 
disturbed,  impaired  or  defeated  without  defeating  both  the 
testator's  intent  and  the  will  itself. 

YI.  As  to  the  persons  who  may  ultimately  become  entitled 
to  the  estate  of  Daniel  Carmichael,  that  is  a  question  which 
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by  the  terniB  of  hiB  will,  can  only  be  determine^  ^^  from  and 
after"  the  decease  of  his  widow. 

Clebks,  J.  Daniel  Carmichael  died  September  8d,  1849, 
leaving  the  defendant,  his  widow,  and  six  children,  him  sur- 
viving. The  eldest  of  them  (Otis)  was  the  child  of  a  first 
marriage.  He  did  not  live  with  his  father,  but  lived  in 
Middletown,  in  this  State,  where  his  father  provided  for  him. 
At  the  time  of  his  father's  death,  he  was  an  invalid,  and  he 
died  about  two  years  afterward.  He  married  the  plaintiff 
soon  after  his  father's  death,  the  engagement  having  been 
made  prior  to  that  event;  he  left  one  diild.  Daniel  Carmi- 
chael, shortly  previous  to  his  death,  made  a  will,  of  wfaidi 
the  following  is  a  copy : 

'^  Know  aU  men  hy  the&e  Pre9$fUSj  That  I,  Daniel  Carmi- 
chael, now  lying  ill  at  the  city  of  Philadelphia,  in  the  State 
of  Pennsylvania,  do  hereby  make,  publish  and  declare  these 
presents  as  and  for  my  last  will  and  testament,  hereby  con- 
stituting and  appointing  my  dear  wife,  Eliza  Carmichael, 
and  Isaac  Otis,  the  executors  hereof. 

'^  After  the  payment. of  all  my  debts,  I  give,  devise  and 
bequeath  all  and  singular  my  estate  and  property,  of  what- 
soever kind,  and  wheresoever  the  same  may  be  situate,  unto 
my  beloved  wife  Eliza,  for  and  during  the  term  of  her  natural 
life ;  and  from  and  after  her  decease,  then  I  give,  devise  and 
bequeath  the  same  unto  my  children,  who  may  be  then  living, 
in  equal  parts,  share  and  share  alike — it  being  distinctly 
understood,  that  the  part  or  share  of  my  son,  Otis  Carmichael, 
under  said  division  or  appropriation,  shall  be  held  and  invested 
by  my  surviving  executor,  his  heirs  and  assigns,  in  trust,  to 
keep  the  same  well  and  securely  invested  during  the  life-time 
of  my  said  son,  and  to  pay  over  to  him,  my  said  son,  the 
rents,  income  and  interest  thereof  as  received,  and  to  dispose 
of  and  apply  the  principal  of  said  share  as  my  said  son  may  by 
his  last  will  and  testament,  or  any  instrument  in  the  nature 
thereof,  direct,  limit  and  appoint.  And  in  default  of  such 
direction,  then  to  the  right  heirs  of  my  said  son,  under  tho 
intestate  laws  of  New  York. 


1868.J  CABiaoBAXL  V.  Cabmchaxl.  859 

Opinion  of  Uie  Gooit^  perCLBBXB»  J. 

*^  WitneflB  my  hand  and  seal,  this  second  day  of  Septem- 
ber, in  the  year  eighteen  hundred  and  forty-nine. 

"DANIEL  OARMIOHAEL.  [u  a.] 

"Edwin  CoouDOXy 
B.  S.  Babkxs,  }•  Witnesaea:^ 

GOHSTAST  GuiLLOTr. 


This  will  was  admitted  to  probate  on  or  abont  the  15th  of 
October,  1849,  before  the  surrogate  of  the  county  of  Broome. 
Otis  Oarmichael,  previous  to  his  death,  made  a  will,  by  which 
be  gave  to  his  wife  (the  plaintiff)  the  annual  sum  of  $500 
during  her  natural  life ;  and  he  further  gave  unto  her,  in 
trust,  for  the  maintenance  and  education  of  his  son,  all  the 
annual  proceeds  of  his  real  and  personal  property,  until  his 
son  should  attain  the  age  of  21  years.  He  secondly  devised 
and  bequeathed  unto  his  son,  all  his  real  and  personal  prop- 
erty, subject  to  the  annual  payments  given  to^his  wife. 

This  action  is  brought  by  the  widow  of  Otis,  for  the  pur- 
pose of  compelling  the  defendant,  ezecutriz  of  the  will  of 
Daniel  Carmichael,  to  render  an  account  of  his  property  and 
effects,  which  may  have  come  into  her  hands  as  such  execu- 
trix ;  and,  after  the  accounting,  it  is  prayed  that  the  same 
may  be  divided,  and  that  the  defendant  be  adjudged  to  pay 
over  to  the  plaintiff,  one-sixth  part  of  the  estate  of  Daniel 
Carmichael,  with  interest  thereon  from  January  1, 1850. 

The  defendant  demurred  to  the  complaint,  upon  the 
grounds,  first,  that  the  plaintiff  had  no  legal  capacity  to  sue, 
and,  second,  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  demurrer  was  sustained,  both  at  the  Special  and  Gen- 
eral Term. 

The  y  demurrer  was  properly  sustained.  The  widow  of 
Daniel  Oarmichael  is  living,  and,  by  the  express  provision 
of  his  will,  she  is  entitled  to  aU  the  use  and  enjoyment  of  his 
property  during  the  term  of  her  natural  life;  and  she  is 
under  no  obligation  to  account  to  any  of  the  children,  for 
the  purpose  of  having  it  divided  among  them.  The  estate 
does  not  vest  in  remainder  until  her  death ;  and  then  it  vests 


360  GiJuacHAXL  t;.  Cabmichasl.  [Sept., 

Opinion  of  the  Court,  per  Glbbx^  J. 

only  in  thoBO  children  who  shall  be  living  at  the  time  of  her 
death.  The  plaintiff,  under  the  will  of  Otis  Oarmichaely 
acquired  no  estate  or  interest  in  the  property  of  Daniel  Car- 
michael,  and  has,  in  fact,  no  standing  in  court. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 
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Adolphsne  Eluendeb,  Bespondent,  v.  Jakes  Ltnch,  Sheriff, 

Appellant. 

Hubbahdardwive.   SBPABArarBOFXBTTorinirB.  Husbahdasagbnt 

OF  THE  WIFE.     SeIZDBS  OF  WIFB'8  FBOFBBTT  TO  BATISFT  HUBBAED'S 
CBBDIT0B8.     CHABGE  TO  JUBT ;  BXCEPTIOEB  TO.     ShEBIFF. 

Where  the  legal  title  to  piopertj  is  in  the  wife  as  against  her  hnahand,  it 
cannot  be  aeixed  bj  his  creditors  to  satisfy  his  debts,  without  proof  that 
her  title  is  merelj  colorable  and  firandnlent  as  against  the  creditors  of  the 
husband.  {Oag6  y.  Dauchiy  &  BeOoman,  84  K.  Y.  888.) 

Under  existing  statutes,  a  married  woman  maj  manage  her  separate  prop- 
erty through  the  agencj  of  her  husband,  without  subjecting  it  to  the 
cUims  of  his  creditors.  (BfidU^y  y.  WdU,  88  N.  Y.  618.) 

The  application  of  an  indefinite  portion  of  her  income,  \ij  a  wife,  to  the 
support  of  her  husband,  does  not  impair  the  tiUe  of  the  wife  to  her 
propertj.  (Id.) 

Concerning  the  question,  generallj,  of  the  employment  of  the  husband  as 
agent  for  the  wife  in  conducting  her  business,  see  opinion  of  MHiLER,  J., 
and  cases  cited. 

Whether  a  wife  maj  loan  to  her  husband  her  individual  money  for  the 
purpose  of  inYesting  the  same  in  trade, — provided  the  loan  be  bo  restricted 
as  not  to  connect  her  with  her  husband's  business, — without  the  same 
being  liable  for  his  debts,  quere.    See  opinion  of  Milleb,  J. 

Where  the  defendant  submits  divers  requests  to  the  court  to  charge  the 
yoxj,  and  then  excepts  to  the  charge  generally  wherein  the  same  difiers 
from  any  thing  contained  in  his  requests,  such  exception  is  unavailing. 

Generallj,  exceptions  to  the  refusal  of  the  judge  to  charge  conclusions  of 
law,  founded  upon  conditions  and  drcumstances  not  warranted  by  the 
evidence  in  the  case,  are  bad  and  must  be  unavailing. 

Brovm^  HaJl  db  Vanderpod^  for  the  appellant. 

(Points  not  found  with  the  case.) 

Oyru8  ZawtcUj  for  the  respondent 

I.  Tlie  verdict  of  the  jury  and  judgment  thereon  must  be 
deemed  to  have  established  the  following  points  as  questions 
of  fact: 

1.  That  the  plaintiff  had  a  separate  estate. 

2.  That  she  invested  it  in  business  in  her  own  name  anc^ 
for  her  own  benefit,  at  No.  78  Bowery,  and  carried  on  that 
business  herself,  in  good  faith,  from  May  1, 1861,  until  she 
was  broken  up  by  defendant  on  or  about  the  2d  bf  May,  1862. 
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3.  That  the  defendant  wrongfully  took  the  property  of  the 
plaintiff,  for  which  this  action  is  brought. 

II.  The  plaintiff  had  a  sole  and  separate  estate,  with  which 
she  was  authorized  to  deal  as  a  /ems  sole,  (Sess.  Laws,  1848 
and  1849 ;  id.  1860,  chap.  90 ;  id.  1862,  chap.  172.) 

in.  All  that  the  plaintiff  is  shown  to  have  done  in  this 
case  she  was  clearly  empowered  to  do,  subject  only  to  the 
right  reserved  to  the  court  to  examine  into  her  transactions 
to  see  that  they  were  not  a  mere  cover  designed  fraudulently 
for  the  purpose  of  keeping  her  husband's  property  from  his 
creditors,  and,  whether  this  was  so  in  this  case,  Ib  a  question 
of  fact,  which  was  fairly  submitted  to  the  jury,  who  have 
found  in  her  favor,  and  their  finding  is  conclusive.  {Merckani 
V.  JBimneUj  8  Trans.  Appeals,  36 ;  BwJdey  v.  WeUe^  33  N. 
Y.  518 ;  Sammiee  v.  McLcmghlmy  35  id.  647;  Sherman  t. 
Mlery  24  N.  Y.  381 ;  Baboook  v.  EcUer^  id.  623 ;  MerriU  y. 
Lym,  3  Barb.  110 ;  3  B.  S.  225,  §  4,  6th  ed.) 

IV.  The  plaintiff  was  in  possession,  and,  as  against  her  hus- 
band's creditors,  her  title  cannot  be  impeached,  except  by  both 
averring  and  proving  her  possession  fraudulent — neither  of 
which  is  done  in  this  case.   {Oage  v.  Dauchy^  34  N.  Y.  293.) 

Y.  The  justice's  charge  was  correct,  and  embraced  all  the 
points  upon  which  he  was  required  to  charge.  There  i^%o 
specific  or  definite  exception.  The  general  statement  will 
not  do.    There  is  no  question  of  law  in  the  case. 

YI.  The  numerous  points  raised  by  defendant's  counsel, 
and  requests  to  charge  the  jury,  are  based  upon  facts  and 
allegations  assumed,  not  proven,  and  are  not  applicable  to 
this  case.  This  action  is  for  the  wrongful  taking,  and  no 
demand  need  be  alleged  or  proved,  though  one  is  alleged  and 
not  specifically  denied. 

Mason,  J.  When  actions  had  names,  this  would  be  known 
as  an  action  of  trover,  brought  to  recover  the  contents  of  a 
cigar  store,  No.  78  Bowery,  New  York  city.  The  plaintiff 
makes  title  to  the  property  in  virtue  of  her  possession  and 
apparent  ownership.  She  is  a  married  woman,  and  was 
carrying  on  business  at  that  place  in  her  own  name.    Her 
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hosband,  Frederick  H.  Klaender,  was  owing  his  wife,  tho 
plaintiff,  for  borrowed  monej  some  six  thooBand  dollars,  and 
he,  having  been  burned  out,  in  order  to  pay  her,  made  over 
to  her  in  money,  cigars,  etc.,  some  two  thousand  dollars,  and 
with  this  9he  went  into  business  in  her  own  name  and  on  her. 
own  acconnt.  Her  husband  assisted  her  and  rendered  some 
services  in  her  business.  The  defendant  is  sheriff  of  the 
county  of  New  York,  and  makes  title  to  the  property  in 
virtue  of  a  judgment  and  execution  against  Frederick  H. 
Klnender,  having  levied  upon  the  property,  as  sherifE^  in 
virtue  of  an  execution  placed  in  his  hands  against  the  said 
Frederick  H.  TTlnnaAr,  The  cause  was  tried  before  the 
court  and  jury,  and  was  submitted  to  the  jury  in  a  charge 
unexceptionable,  it  seems  to  me.  The  plaintiff  was  in  pos- 
session, doing  business  in  her  own  name,  and  as  against  her, 
the  husband's  creditors,  before  they  can  claim  to  disturb  her, 
must  aastune  the  responsibaity  of  averring  and  proving 
her  possession  fraudulent.  It  was  decided  in  this  court,  in 
the  case  of  Oage  v.  Dcmehy  <&  Beekman  (84  N.  Y.  293),  that 
where  the  legal  title  to  property  is  in  the  wife  as  against  her 
husband,  it  cannot  be  seized  by  his  creditors  to  satisfy  his 
debts,  without  proof  that  in  the  given  case  her  title  was 
merely  colorable  and  fraudulent  as  against  the  creditors  of 
the  husband.  It  was  decided  in  this  court,  in  the  case  of 
BucJdey  v.  WeU$  (33'  N.  Y.  618),  that,  under  existing  statutes, 
a  married  woman  may  manage  her  separate  property  through 
the  agency  of  her  husband,  without  subjecting  it  to  the  claims 
of  his  creditors.  That  she  is  entitled  to  the  profits  of  a  mer- 
cantile business  conducted  by  the  husband  in  her  name,  when 
the  capital  is  furnished  by  her,  and  he  has  no  interest  but 
that  of  a  mere  agent.  That  the  application  of  an  indefinite 
portion  of  the  income  to  the  support  of  the  husbiEind  does 
not  impair  the  title  of  the  wife  to  her  property,  and  that  no 
interest  in  her  separate  property  is  acquired,  either  by  the 
husband  or  his  creditors,  through  the  husband's  voluntary 
services  as  her  managing  agent. 

This  case  is  in  point,  and  disposes  of  much  of  the  argu- 
ment of  the  defendant's  counsel.    The  defendants,  in  this 
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case,  sought  and  failed  with  the  jury,  and  their  verdict  is  con- 
cloflive  in  this  conrt.  The  only  questions  reviewable  on  this 
appeal,  are  the  jndge's  rulings  upon  questions  of  law.  The 
exception  taken  to  the  rejection  of  evidence  offered  bj  the 
defendant,  appearing  in  folio  70  of  the  printed  case,  was  not 
well  taken.  It  was  wholly  immaterial  to  the  issue  on  trial 
between  these  parties  what  Kluender  might  have  said  at  the 
time  he  contracted  the  debt  with  the  firm  of  Fatman  &  Gar- 
doza,  upon  which  the  judgment  was  obtained  on  which  the 
execution,  levied  by  the  defendants  in  this  case,  was  issued. 
Besides,  what  he  said  to  them  at  the  time  he  contracted  that 
debt  was  wholly  incompetent.  His  statements,  upon  no  prin- 
ciple, can  be  given  in  evidence  against  the  plaintiff.  The 
whole  object  of  the  question  put,  was  to  show  that  Eluender 
stated  he  was  not  owing  any  person,  and  this,  of  course,  would 
embrace  the  plaintiff  in  this  suit.  This  evidence  was  properly 
rejected.  The  defendant's  counsel  submitted  ten  distinct  prop- 
ositions which  he  re<][ue8ted  the  judge  to  charge,  all  of  which, 
except  the  fifth,  the  judge  refused.  I  have  examined  as  well 
these  requests  as  the  charge  itself  and  find^no  error  in  them. 

The  charge  itself  covered  the  whole  case,  and  submitted 
the  real  issues  in  debate  to  the  jury,  and  besides  there  is  no 
proper  or  well  taken  exception  to  the  charge.  The  case 
states  at  the  end  of  the  charge  that  the  counsel  for  the  defend- 
ant, as  to  the  several  points  charged  by  the  judge  upon  which 
requests  had  been  submitted  by  him,  excepted  separately  to 
such  portions  of  said  charge,  so  far  as  the  same  differed  from 
the  request  made  in  that  behalf.  Where  the  charge  contains 
several  distinct  propositions,  and  exception  is  taken  to  the 
charge  generally,  if  either  proposition  be  sound  and  correct, 
the  exception  will  be  unavailing.  (1  Seld.  422 ;  3  id.  366 ;  4 
id.  87,  67 ;  6  id.  171 ;  2  Kern.  313.)  And  so  where  the  excep- 
tion is  to  the  whole  charge  and  every  part  of  it.  (2  Seld.  238 ; 
1  Kern.  416.)  And  so  as  to  an  exception  to  each  and  every 
part  of  the  charge.  (1  Kern.  416.) 

The  exception  to  the  charge  here,  is  still  more  objection* 
able.  The  defendant  has  submitted  ten  requests  to  charge, 
running  over  nearly  three  pages  of  the  printed  case,  and  the 
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chai^  occapies  more  than  two  pages,  containing  variouB 
propoBitions,  and  the  exception  is  to  the  several  points 
chaiged  by  the  judge^  wherein  the  charge  differs  from  any 
thing  contained  in  any  of  these  ten  propositions  or  requests 
to  charge.  This  will  not  do,  and  such  an  exception  is  wholly 
unavailing.  The  appellant's  counsel  seems  to  rely  upon  the 
judge's  refusal  to  charge  the  sixth  proposition  requested  by 
the  defendant's  counsel,  to  wit,  that, ''  if  the  jury  find  that  the 
plaintiff  loaned  the  money  in  1867  and  1858,  to  her  husband, 
to  enable  him  to  enlarge  and  extend  his  business,  and  he  did 
so  use  it,  he  could  not,  after  obtaining  the  credit  from  these 
judgment  creditors,  for  which  the  execution  was  issued,  so 
transfer  it  as  to  relieve  it  from  the  claims  of  the  creditors 
referred  to."  This  proposition  is  not  sound.  It  assumes  that 
the  husband  could  not  pay  money,  or  sell  and  deliver  prop- 
erty to  his  wife,  to  pay  her  for  such  loan  of  money,  in  how- 
ever good  faith,  or  with  whatever  honest  motives  the  same 
may  have  been  done. 

The  position  assumed  by  the  defendant's  counsel  is,  that 
that  money  loaned  became  pledged  to  the  business,  and  that 
the  creditors  had  an  equitable  lien  upon  it.  I  know  of  no 
such  principle  of  law,  and  certainly  the  wife  is  not  under  any 
such  disability  growing  out  of  her  marital  relation,  that  she 
cannot  receive  pay  from  her  husband  of  money  honestly 
loaned  him,  where  the  same  is  done  in  good  faith.  {Baicock 
V.  JEMer,  24  N.  Y.  623.)  The  case  of  Oage  v.  Dauchy  A 
Beetman  (84  N.  T.  293)  holds,  that  the  fact  of  the  husband 
giving  his  attention  and  services  to  managing  his  wife's 
property,  and  assisting  her  in  carrying  on  her  business,  does 
not  deprive  her  of  her  legal  rights  in  the  property,  or  her 
first  claim  to  the  profits  or  funds  of  the  business.  This  is  all 
that  is  necessary  to  say  in  regard  to  the  defendant's  requests 
to  charge,  and  the  judge's  refusal.  There  was  no  error  com- 
mitted in  any  of  these  refusals,  and  none  committed  upon 
the  trial,  and  the  judgment  should  be  affirmed. 

MiLLBB,  J.  This  is  an  appeal  from  the  General  Term  of 
the  Superior  Court  in  the  city  of  New  York,  affirming  a 
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judgment  in  favor  of  the  plaintiff.  The  action  was  brought 
to  recover  the  value  of  certain  property  levied  upon  by  the 
defendant,  by  virtue  of  an  execution  against  the  husband  of 
the  plaintiff,  and*  evidence  was  given  upon  the  trial,  from 
which  it  appeared  that  the  plaintiff  had  a  separate  estate 
consisting  of  money,  which  she  had  loaned  or  placed  in  the 
hands  of  her  husband ;  that  he  had  been  unfortunate  and 
lost  considerable  property  by  means  of  a  fire  about  the  mid- 
dle of  January,  1861 ;  that  he  continued  business  until  May, 
1861,  when  the  plaintiff  claimed  to  conduct  the  business  at 
another  place,  which  had  been  rented  for  that  purpose.  It 
also  appeared,  that  the  capital  with  which  the  business  was 
conducted  was  received  by  the  ^plaintiff  from  her  husband 
to  about  the  amount  of  two  thousand  dollars,  which  con- 
sisted of  cash  and  stock,  and,  as  claimed,  in  payment  of 
money  which  she  had  loaned  to  him. 

The  jury  found  in  favor  of  the  plaintiff;  the  defendant 
appealed  to  the  Oeneral  Tenn,  which  affirmed  the  judgment, 
and  defendant  again  appealed  to  this  court. 

Several  objections  were  made  upon  the  trial  to  the  refusal 
of  the  judge  to  charge  the  jury.  It  is  insisted,  that  the 
court  erred  in  refusing  to  charge,  that,  if  the  jury  find  that 
the  plaintiff  loaned  the  money,  in  1857  and  1858,  to  her 
husband  to  enable  him  to  enlarge  and  extend  his  business, 
and  he  did  so  use  it,  he  could  not,  after  obtaining  the  credit 
from  the  judgment  creditors,  for  which  the  execution  was 
issued,  so  transfer  it  as  to  relieve  it  from  the  claims  of  the 
creditors  referred  to. 

It  does  not  distinctly  appear,  that  the  money  was  loaned 
for  the  purpose  of  enlarging  and  extending  the  business  of 
the  plaintiff's  husband.  It  is  true,  that  his  business  was 
increased  after  the  money  was  loaned,  and  the  money  was  used 
for  that  purpose ;  and,  assuming  that  there  is  evidence  in  the 
case  from  which  such  an  inference  may  be  drawn  that  such 
was  the  object  of  the  loan,  does  it  follow  that  the  husband 
could  not,  by  transfer,  secure  the  money  thus  loaned  t  Loans 
of  money  are  often  made  for  this  specific  purpose,  and  persons 
are  frequently  started  in  business  by  moneys  advanced  t6 
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enable  them  to  obtain  goods.  The  partj  loaning  the  money 
thereby  becomes  a  creditor  of  the  borrower,  which  entitles 
him  to  be  secnred  or  paid  the  same  as  any  other  creditor. 
It  does  not  affect  his  rights  as  a  creditor,  because  he  loaned 
the  money,  and  other  creditors  have  tmsted  the  party  on  the 
appearance  of  credit  thus  obtained.  The  borrower  has  the 
right  to  prefer  the  lender  to  his  other  creditors,  and  I  am  not 
aware  that  the  law  regards  such  a  preference  as  unauthorized. 
It  has  not  been  held  in  this  State,  that  such  a  loan  was,  of 
itself,  a  fraud  as  against  cteditors.  If  made  with  a  view 
of  diverting  the  property,  or  for  the  purpose  of  protecting  it 
from  creditors,  who,  on  the  faith  of  it,  have  given  credit  to 
the  party,  then,  of  course,  it  would  be  fraudulent,  and  the 
transaction  could  not  be  upheld.  But  the  request  made 
embraced  no  such  proposition,  and  called  upon  the  judge  to 
charge  a  principle  which,  I  think,  was  erroneous,  and  was 
therefore  properly  refused. 

It  is  also  insisted,  that  the  court  erred  in  refusing  to  charge 
in  accordance  with  the  defendant's  request :  That,  when  the 
wife  places  money  in  the  hands  of,  and  under  the  control  of, 
the  husband,  and  allows  him  to  invest  it  in  trade  for  his  own 
benefit,  the  property,  as  between  the  wife  and  the  creditors 
of  the  husband,  becomes  liable  for  his  debts,  and  that  she 
loses  the  benefit  of  the  statutes,  and  the  common  law  declares 
the  creditor's  rights. 

The  difficulty  in  the  proposition  is,  that  it  assumes  that  the 
wife  places  the  property  in  the  hands  of  the  husband  and 
allows  him  to  invest  it  in  trade,  while  this  does  not  appear 
as  a  conceded  fact  in  the  case.  She  merely  loaned  it  to  him 
with  no  specified  object  in  view ;  and,  as  the  jury  have  found 
that  this  was  done  in  good  faith,  I  do  not  well  see  how  such 
a  loan  can  be  considered  as  an  improper  diversion  of  the 
money,  so  as  to  render  it  liable  for  the  debts  of  the  husband. 
The  request  made  was  properly  refused  on  the  ground  stated ; 
but  I  am  not  prepared  to  hold  that  the  wife  cannot  loan  her 
individual  money,  even  for  the  purpose  of  investing  the  same 
in  trade,  provided  the  loan  be  so  restricted  as  not  to  connect 
her  ^^  ^^®  Jinsband's  business.    If  she  could  loan  it  for  one 
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parpose,  there  is  no  reason,  in  my  opinion,  why  she  cannot 
do  so  for  another,  and  unless  she  chooses  to  part  with  all  con- 
trol over  it,  or  to  become  a  partner  in  the  transaction,  she 
does  not  by  such  an  act,  part  with  her  rights  which  have  been 
conferred  upon  her  by  statute. 

So  also  the  request  to  charge,  to  the  effect  that  if  the  hus- 
band was  the  servant  of  the  wife  in  and  about  the  business, 
and  received  and  retained  the  advantages  and  accumula- 
tions of  his  labor,  then  the  plaintiff  could  not  recover,  was 
properly  refused.  This  with  the  additional  requests  made,  as 
to  the  effect  of  purchases  made  by  him,  out  of  ^e  proceeds 
of  the  business,  and  the  accumulations  made  by  their  joint 
labors,  and  of  allowing  the  husband  to  manage  and  control 
the  property  for  his  wife,  and  of  devoting  his  time  and  labor 
to  its  accumulations,  involve  the  question,  how  far  the  hus- 
band may  be  employed  by  the  wife  in  the  transaction  of  her 
business,  when  she  has  a  separate  estate,  and  is  engaged  in 
business  on  her  own  account.  It  has  been  repeatedly  held^ 
by  this  court,  that  there  is  nothing  in  the  marital  relation, 
which  prevents  the  wife  from  employing  her  husband  as  her 
agent,  in  the  management  of  her  property  and  estate,  and  in 
the  transaction  of  her  business;  and  that  such  employment 
does  not  render  her  property,  or  the  profits  arising  from  her 
business,  liable  to  the  debts  of  her  husband.  {Sherman  v.  Elder^ 
24  K  Y.  381 ;  Knapp  v.  Smith,  27  id.  277 ;  BacHdey  v. 
WeOa,  33  id.  518 ;  Gage  v.  Dauchy,  34  id.  293 ;  Merchami 
V.  Btmnellj  3  Trans,  ed.  of  Court  of  Appeals,  p.  35.) 

These  cases  show,  that  the  wife's  separate  estate,  and  the 
profits  derived  from  the  same,  although  managed  by  the  hus- 
band, as  her  agent,  cannot  be  made  liable  for  the  payment 
of  his  debts.  The  principal  question  to  be  determined  in 
such  cases,  is,  whether  the  transaction  between  the  husband 
and  wife  is  fair  and  honest,  and  is  not  a  mere  contrivance 
designed  fraudulently  for  the  purpose  of  protecting  the  hus- 
band's property  from  his  creditors.  The  judge,  in  his  charge, 
fairly  submitted  to  the  jury  to  determine  whether  the  plaintiff, 
in  good  faith,  embarked  in  business  with  her  own  property, 
and  charged,  that,  in  determining  the  question,  they  had  a 
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right  to  consider  the  fact,  that  the  hnsband  assiBted  in  the 
business,  and  in  making  sales ;  that  he  made  purchases  for 
her,  which  were  paid  for  out  of  the  avails  of  the  business, 
and  that  thejr  labored  together  to  some  extent^  for  their  joint 
benefit.  This,  I  think,  was  all  which  could  be  required,  and 
covered  the  propositions  last  referred  to. 

There  can  be  no  question  as  to  the  right  of  the  wife  to 
employ  the  husband  as  her  agent,  and  if  there  is  any  diffi- 
culty, it  is  in  regard  to  the  requests  made,  which  related  to 
the  appropriation  of  the  profits  arising  from  the  labors  and 
services  of  the  husband,  to  the  benefit  of  the  wife,  and  thus 
increasing,  by  the  employment  of  his  time  and  talents,  the 
value  of  her  property.  This  precise  point  has  been  substan- 
tially decided  by  this  court. 

In  Buckley  v.  WellSy  above  cited,  where  the  husband  had 
acted  as  the  agent  of  the  wife,  who  furnished  the  capital,  it 
was  held  that  the  application  of  an  indefinite  portion  of  the 
income  to  the  support  of  the  husband,  does  not  impair  the 
title  of  the  wife  to  her  property,  and  that  no  interest  in 
her  estate  is  acquired  either  by  the  husband  or  his  creditors, 
through  his  voluntary  services,  as  her  managing  agent. 
Campbell,  J.,  fully  answers  the  objection,  that  the  skill  and 
labor  of  the  husband,  when  employed  by  the  wife,  enters 
into  and  forms  a  part  of  the  property  and  increases  its  value, 
by  remarking,  "If  the  business  is  successful,  granted ;  but 
the  title  is  not  thereby  divested.  At  most,  he  could  have 
but  a  lien  for  wages.^ 

In  Ooffe  V.  Dauchy  (34  N.  T.  293),  where  the  wife  was 
the  owner  of  a  farm,  on  which  she  resided  with  her  husband, 
and  which  he  carried  on  in  her  name,  without  any  agree- 
ment as  to  compensation,  it  was  held,  that  neither  the  pro- 
ducts of  the  farm,  nor  property  taken  in  exchange  therefor, 
could  be  attached  by  creditors,  as  the  property  of  the  hus- 
band. 

The  principles  decided  in  the  cases  last  referred  to  are  fully 

indorsed  and  upheld  by  Davies,  Ch.  J.,  in  Mercka/rd  v.  Bun- 

fuU  (supra).    These  cases  effectually  dispose  of  the  question 

now  discussed,  and  render  it  unnecessary  to  examine  the 
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authorities  cited  by  the  appellant's  cooiiBeli  which,  it  is 
claimed,  sastain  a  different  theory. 

The  objection  taken,  that  the  agreement  by  which  the  hus- 
band entered  into  the  employment  of  the  wife,  on  the  terms 
stated  by  her,  was  a  fraud  upon  creditors,  cannot,  I  think,  be 
maintained.  It  appears  from  the  testimony,  that  he  worked 
in  her  employment,  sold  and  bought  goods  in  connection  with 
the  wife  and  another  person  in  her  employ,  and  lived  in  the 
same  building  with  his  wife,  and,  he  being  insolvent,  the  wife 
provided  for  his  support.  The  wife  paid  the  workmen  whom 
she  employed  to  manufacture,  and  had  every  thing  under  her 
control. 

There  was  nothing  in  the  manner  in  which  the  husband 
was  employed,  I  think,  which  made  the  arrangement  fraudu- 
lent on  its  face,  and,  within  the  authorities  before  cited,  it 
can  be  sustained,  provided  it  was  not  a  device  to  cheat  and 
defraud  the  creditors  of  the  husband.  Whether  such  wae  the 
case  was  a  question  of  fact  to  be  determined  by  the  jury 
intrusted  with  the  decision  of  the  case.  {Kruyoip  ^*  Smithy 
27  N.  T.  280.) 

It  is  said,  that  the  transfer  directly  from  the  husband  to 
the  wife  was  void.  It  appears,  that  tiie  money  and  property 
were  paid  and  delivered  in  payment  of  a  debt  claimed  to  bo 
due  from  the  husband  to  the  wife,  and  I  see  no  reason  why 
such  a  pajrment  and  delivery  of  money  and  property  is  not 
valid  and  effectual.  The  husband  merely  paid  the  debt  which 
he  owed,  and,  as  the  plaintiff  had  a  sole  and  separate  estate 
with  which  she  was  authorized  to  deal  as  a  feme  sole^  there  is 
no  good  reason  why  she  should  not  deal  with  her  husband 
the  same  as  with  a  stranger,  and  no  occasion  to  require  the 
intervention  of  a  third  party  in  the  payment  of  her  demand. 

The  defendant  took  the  property  wrongfully  from  the 
plaintiff,  and  no  demand  was  necessary  before  the  action  was 
brought. 

There  was  no  error  committed  upon  the  trial,  and  the 
judgment  must  be  affimed. 

Judgment  affirmed. 
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BENJAHm  F.  YooBHEEs,  Bespondeiit,  v.  John  T.  Howajrd, 

ei  €U.j  Appellants. 

Eqttitt.    Action.    Cbbditob's  bill.    PLBADiNGt.    Complaxst,    Pbac- 

TIGE.      LBOAL    and    BqUTFABLB    BX1CXDIB8.      LDOAL    BEMKDT   TO    BB 
BXHAUSTBD  BBFOBB  BqXTITABLB  BSMBDT  IS  INYOXBD.     JUBISDICTION. 

An  equitable  tribunal  extends  equitable  relief  upon  equitable  principles, 
and  the  party  who  invokes  its  aid  must  compljr  with  the  rules  which  it 
has  established. 

Where  a  remedy  Is  sought  hj  an  action  under  the  Code,  in  the  nature  of 
what,  under  the  old  practice,  was  known  as  a  creditor's  bUl,  it  is  necessary 
for  the  complaint  to  show,  affirmatively,  that  an  honest  attempt  has  been 
made  to  collect  the  debt  by  the  issuing  and  return  of  an  execution  against 
the  judgment  debtor ;  and  where  there  were  several  defendants  jointly 
liable  thereon,  that  such  an  effort  has  been  made,  and  such  remedy  ex- 
hausted against  all  the  judgment  debtors.    Hence, 

Where  the  complaint  in  such  action  set  forth,  concerning  one  of  such  joint 
debtors,  only  that  he  was  deceased  at  the  time  of  commencing  this  suit, — 
which  was  sufficient  reason  for  not  making  him  a  defendant  in  the  action, — 
it  is  defective,  in  that  it  is  not  inconsistent  with  any  averment  therein,  to 
presume  tiiat  he  may  have  been  living  at  the  time  the  executions  were 
issued  and  returned,  and  may  have  possessed  personal  property  sufficient 
to  satisfy  the  executions,  or  real  estate  upon  which  the  judgments  were 
liens  adequate  to  their  satisfaction. 

/.  T.  WilliamSj  for  the  appellants. 

Thb  defendant  Fremont  owed  the  defendant  Howard 
(12,500  and  upward.  The  defendant  Howard  owed  the 
plaintiff  nearly  that  sum,  upon  two  judgments  against  said 
Howard  and  others,  of  which  the  plaintiff  had  become  the 
assignee.  This  action  was  brought  to  compel  Fremont  to 
pay  over  to  the  plaintiff,  of  the'  sum  due  from  him  to  the 
defendant  Howard,  sufficient  to  satisfy  those  two  judgments. 

One  of  the  judgments  in  question  was  recovered  id  the 
Court  of  Common  Pleas  of  the  city  and  county  of  New  York, 
in  April,  1854,  upon  a  note  made  by  the  defendant  Howard, 
and  one  Joseph  Howard,  his  father,  now  deceased,  by  the 
firm  name  of  J.  Hoiyard  &  Son,  against  both  of  said  makers. 
The  other  of  said  judgments  was  recovered  in  the  Suprecne 
Court,  first  district,  and  docketed  in  the  city  of  New  York, 
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in  January,  1855,  upon  a  note  made  by  the  said  firm  of  J. 
Howard  &  Sod,  and  indorsed  by  one  Edward  Mills,  against 
both  makers  and  indorser. 

Upon  both  of  these  judgments  executions  were,  shortly 
after  their  rendition,  issued  to  the  sheriff  of  the  city  and 
county  of  New  York,  and  were  both  duly  returned  unsatis- 
fied in  whole.  At  the  time  of  the  docketing  of  the  said 
judgments,  and  issuing  and  return  of  said  executions,  the 
firm  of  J.  Howard  &  Son,  composed  of  the  defendant  How- 
ard and  Joseph  Howard,  deceased,  was  largely  engaged  in 
carrying  on  business  in  the  city  of  New  York. 

It  appears  that  Joseph  Howard  died  before  the  commence- 
ment of  the  action,  but  when  he  died,  or  where  he  resided 
during  his  life-time,  does  not  appear,  save  that  his  place  of 
business  was  the  city  of  New  York.  It  further  appears, 
that  Mills  was  insolvent,  and  that  John  T.  Howard  had  no 
property  other  than  the  claim  against  Fremont  in  question. 

No  objection  was  taken  by  demurrer,  or  answer,  to  any 
defect  of  parties. 

The  referee  dismissed  the  complaint,  finding,  as  a  matter  of 
law,  that  the  plaintiff  had  neither  alleged  nor  proved  facts 
sufficient  to  entitle  him  to  the  relief  demanded  in  the  com- 
plaint, or  any  relief  in  the  action. 

It  appears  from  the  opinion  of  the  referee,  that  the  ground 
of  his  decision  was,  that  it  did  not  appear  affirmatively  that 
the  judgments  could  not  have  been  enforced  against  the  prop- 
erty of  Joseph  Howard  in  his  life-time,  or  under  the  act  of 
1850,  after  his  death.  The  General  Term  seems  to  have 
based  its  decision  upon  the  same  ground. 

Upon  this  report  a  judgment  was  entered  up  against  the 
plaintiff  for  costs  of  the  action;  from  that  judgment  the 
plaintiff  appealed  to  the  General  Term,  where  the  judgment 
was  affirmed.  The  case  is  now  presented  to  this  court  by 
appeal  from  the  judgment  of  the  General  Term. 

I.  The  referee  seems  to  have  assumed  the  law  to  be,  that 
in  case  of  a  joint  judgment  against  two  debtors — the  one 
living  and  the  other  dead — no  equitable  relief  can  be  had 
against  the  living  debtor,  till  the  judgment  creditor  has 
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exhausted  his  legal  remedy  against  the  dead  one.  Or  else  he 
assumed  the  law  to  be :  that  if  the  judgment  creditor  fails 
during  the  life-time  of  the  deceased  debtor  to  exhaust  his 
remedy  at  law,  against  him,  he  will  forever  thereafter,  be 
barred  of  all  equitable  relief  against  the  surviving  debtor. 
He  also  assumed  the  law  to  be,  that  in  case  the  deceased 
debtor  die  seized  of  real  estate,  the  creditor  must,  under  the 
act  of  1850,  apply  to  the  surrogate  of  the  county  in  which 
the  land  is  situate,  for  leave  to  issue  execution  against,  and 
sell  such  real  estate,  and  that  he  cannot  in  such  case  proceed 
against — in  equity — the  surviving  joint  debtor. 

It  is  submitted,  that  neither  of  these  theories  accords  with 
the  law,  or  is  sustained  by  any  adjudication  whatsoever. 

1.  Suppose  these  theories  to  be  accurate,  they  suggest  the 
following  incongruities : 

{a)  In  this  very  cause  Mills,  a  joint  judgment  debtor,  is 
alleged  to  be  living,  but  at  the  time  of  the  conmiencement  of 
this  action,  insolvent.  There  is  no  pretext  that  the  legal 
remedy  against  him  has  ever  been  exhausted,  or  even  appealed 
to.  There  is  no  denial  that  during  the  period  from  the  re- 
covery of  the  judgment,  up  to  the  time  of  the  commencement 
of  tin's  action,  the  judgment  could  not  have  been  collected  by 
issuing  an  execution  against  him.  Yet  it  is  not  doubted  that 
the  remedy  here  sought,  might  be  had  notwithstanding — 
nor  is  there  any  doubt  that  he  is  properly  omitted  as  a  party 
to  this  action. 

How  then  can  it  be  claimed  that  this  same  omission,  so 
harmless  in  the  case  of  one  of  the  joint  debtors,  should  be  so 
injurious  in  the  case  of  the  other? 

(J)  In  case  of  the  decease  of  one  of  several  joint  debtors,  a 
suit  at  law  goes  against  the  survivor  only.  The  allegation 
that  one  of  the  joint  debtors  is  dead,  is  a  sufficient  answer  to 
a  demurrer,  for  the  non-joinder. 

In  such  case  there  can  be  no  pretense,  that  a  bill  in  equity 
would  not  lie  against  the  surviving  joint  debtor  alone^  upon 
the  judgment  against  him.  Why  should  the  case  be  different 
when  the  judgment  is  got  before  death,  against  the  debtors 
jointly? 
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(c)  If  insolvency  be  sufficient  to  excuse  the  not  making  a 
joint  judgment  debtor  a  party  to  a  suit  in  equity^  a  fortiori 
death  should  be. 

{d)  The  theory  that  a  party  must  negative  the  possibility 
of  obtaining  satisfaction  of  his  judgment,  under  the  act  of 
1850,  would  require  him  to  resort  to  a  local  magistrate  before 
he  would  be  entitled  to  the  aid  of  a  court  of  equity. 

The  statute  of  1850,  places  it  in  the  discretion  of  the  sur- 
rogate, to  permit,  or  to  refuse  to  permit,  a  party  to  issue  an 
execution  after  the  death  of  the  judgment  debtor.  From 
such  exercise  of  discretion  there  is  no  appeal,  and  in  case  of 
its  refusal  the  creditor  would  be  remediless. 

The  referee  seems  to  have  regarded  the  deceased  debtor  as 
the  one  who  should  pay  the  whole  debt — and  thus  devolve 
it  upon  his  legal  representatives  to  compel  contribution  from 
the  living  debtor — a  proceeding,  it  would  seem,  less  equi- 
table and  more  expensive  than  to  enforce  the  whole  against 
the' surviving  debtor,  and  leave  him  to  obtain  contribution 
of  the  estate  of  his  deceased  joint  debtor. 

n.  The  objection  taken  by  the  referee  was,  so  far  as  it 
ever  had  any  force,  an  objection  to  the  jurisdiction  of  the 
late  Court  of  Chancery  —  a  court  of  limited  jurisdiction  — 
and  never  was,  and  cannot  be,  an  objection  to  the  jurisdic- 
tion of  the  Supreme  Court,  whose  jurisdiction  is  general, 
always  presumed,  and  cannot  be  objected  to,  save  when  facts 
are  distinctly  shown  to  exist,  which  have  the  effect  to  oust  it 
of  its  jurisdiction.  In  the  Supreme  Court  it  could,  at  most, 
be  only  a  question  of  practice. 

The  case  was  sent  to  the  referee  by  the  court,  "  to  hear  and 
determine  all  the  issues  therein,  and  report  thereon  with  all 
convenient  speed."  He  was  not  required  to  examine  and 
report  upon  the  jurisdiction  of  the  court  over  the  case,  or 
into  the  practice  thereof.  Surely,  no  issue  was  joined — no 
such  question  referred  to  him. 

III.  The  ruling  of  the  referee  in  this  case,  is  inapplicable 
to  a  case  pending  in  a  court  of  general  jurisdiction. 

The  presumption  in  such  a  court  is  in  favor  of  its  juris- 
diction, while,  in  a  court  of  limited  jurisdiction  —  like  the 
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old  Court  of  Chancery — the  presumption  is  against  its  juris- 
diction. Hence,  however  accurate  the  referee  might  have 
been,  had  the  case  been  pending  in  the  Court  of  Chancery, 
he  should,  in  this  case,  have  reasoned  thus,  ^^  it  not  appearing 
affirmatively,  that  the  legal  remedy  was  not  exhausted,  the 
presumption  is  that  it  was,  and,  therefore,  the  action  may  be 
maintained. 

1.  Had  the  defendant  desired  to  raise  such  an  objection, 
he  should  have  set  up  in  his  answer,  that  such  remedy  was 
not  exhausted,  and  proved  it  on  the  trial. 

2.  This  objection,  not  going  to  the  jurisdiction  of  the 
court — the  General  Term  admit  that  it  does  not  (see  opin- 
ion) —  and  it  not  being  to  the  effect  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  is 
waived  by  the  omission  to  take  it  either  by  demurrer  or  in 
the  answer.  (Code,  §  148.) 

lY.  It  was  not  necessary  that  the  plaintiff  should  have 
exhausted  his  remedy  against  all  the  judgment  debtors  by 
execution,  or  otherwise,  before  going  into  a  court  of  equity 
to  compel  the  defendant  Fremont  to  pay  over  to  him  moneys 
due  to  the  defendant  Howard,  to  be  applied  in  satisfaction 
of  the  judgments  in  question.  (2  Story's  Eq.  Juris.  1216  b. 
to  1218.) 

1.  This  is  not  the  creditor's  bill  provided  for  in  the  Bevised 
Statutes.  Such  a  bill  is  a  bill  of  discovery.  The  language 
of  the  statute  (2  K.  S.  m.  p.  178,  §  62)  is  as  follows :  "  When- 
ever an  execution  against  the  property  of  a  defendant  shall 
have  been  issued  on  a  judgment  at  law,  and  shall  have  been 
returned  unsatisfied,  in  whole  or  in  part,  the  party  suing  out 
such  execution  may  file  a  bill  in  chancery  against  such 
defendant  and  any  other  person,  to  compel  the  discovery 
of  any  property  or  thing  in  action  belonging  to  the  defend- 
ant," etc. 

In  the  Ch/mtauque  Ba/rik  v.  White  (6  K.  T.  252),  the  court 
say :  "  The  provisions  of  the  Revised  Statutes  apply  to  cred- 
itor's bills,  strictly  so  called,  where  the  only  claim  to  relief 
is,  that  the  remedy  of  the  creditor  is  exhausted  at  law.  In 
those  cases,  an  execution  must  be  returned  unsatisfied,  and 
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this  alone  confers  jurisdiction  upon  tlie  Court  of  Chancery 
to  compel  a  discovery,  and  afford  the  relief  mentioned  in  the 
39th  section.'' 

The  bill  in  this  action  neither  asks  nor  requires  any  dis- 
covery whatever.  It  simply  asks  the  appropriation  of  certain 
specific  property  to  the  satisfaction  of  a  certain  debt. 

We  are  pursuing  a  mere  right  in  equity,  never  attainable 
at  law,  or  vendible  under  a  Ji.  fa. 

2.  If,  in  an  action  at  law,  the  court  is  bound  to  administer  all 
the  equitable  remedies  the  nature  of  the  case,  in  any  stage  of 
it,  may  seem  to  require,  in  order  that  the  parties  may  have 
in  the  one  action  the  same  relief  that  could  be  had  if  a  bill 
were  filed  for  such  precise  relief  (see  I^oot  v.  Spragvs^  12 
How.  355 ;  Dohson  v.  Pierce^  2  Ker.  166),  how  is  it  possible 
to  say  that  equity  has  no  jurisdiction  until  after  all  legal 
remedies  are  exhausted  ?  The  blending  of  the  two  jurisdic^ 
tions  into  one  must  necessarily  have  the  effect  to  do  away 
with  whatever  force  that  principle  or  rule  ever  had. 

3.  There  is  no  equity  in  requiring  legal  remedies  to  be 
exhausted,  or  an  execution  to  be  returned  unsatisfied,  before 
compelling  a  party  to  satisfy  a  judgment,  and  even  if  there 
were,  who  could  invoke  it?  Certainly,  not  a  delinquent 
debtor,  one  who  had  property  with  which  he  ought  to  pay  a 
judgment,  and  yet  refuses  or  neglects  to  pay  it. 

4.  The  legislature  has  recognized  this  principle.  Section 
294  of  the  Code  provides  for  enforcing  the  payment  of  a 
judgment  from  the  equitable  property  of  the  judgment 
debtor,  even  before  any  execution  is  returned,  and  while  it  is 
in  the  hands  of  the  sheriff.  Is  it  pretended  that  in  this 
enactment  the  legislature  have  violated  any  equitable  prin- 
ciple? Is  not  this  court  bound  to  recognize  a  principle  so 
clearly  involved  in  a  legislative  enactment  as  a  part  of  the 
statutes  of  the  State  t 

5.  It  will  be  observed  that  the  case  shows  that  executioa 
in  due  form  of  law  was  issued  on  those  several  judgments 
to  the  sheriff  of  the  county  of  New  York,  and  by  him  duly 
returned  unsatisfied.  It  does  not  appear  wliere  Joseph  How- 
ard resided  at  the  time  of  issuing  these  executions;  but  it 
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does  appear  that  he  was  at  the  time  carrying  on  business  in 
the  city  of  New  York.  There  is  no  allegation,  either  in  the 
pleadings  or  the  proof,  that  he  did  not  then  reside  in  that 
county. 

6.  It  will  be  further  observed,  that  the  statute  does  not 
require  the  execution  to  'be  issued  to  the  sheriff  of  the  county 
in  which  the  judgment  debtor  resides,  though  the  Court  of 
Chancery  seem  to  have  required  it ;  not,  however,  as  inter- 
preting the  statute  to  require  it,  but  on  the  principle  that, 
as  a  court  of  limited  jurisdiction  it  could  not  assume  juris- 
diction unless  it  affirmatively  appeared  that  all  legal  remedies 
had  been  exhausted. 

Sut  even  in  England,  where,  by  reason  of  the  jealousy 
that  prevailed  in  the  various  courts  at  an  early  period  of  their 
history,  this  principle  was  carried  to  the  extremest  limit,  it 
was  never  held  that  an  execution  need  be  returned  unsatisfied 
imless  a  general  discovery  was  sought.  In  Taylor  v.  Hill 
(1  Eq.  Ca.  Abr.  131,  pL  15),  the  bill  was  by  a  judgment 
creditor  before  execution,  for  discovery  of  particular  specified 
effects  of  his  debtor  in  the  hands  of  a  third  person,  and  it 
was  allowed,  upon  demurrer.  But  the  chancellor  said,  it 
would  not  lie  against  the  debtor  himself,  nor  against  a  third 
person,  to  have  a  general  discovery. 

In  LeUh  V.  Pope  (Dickens,  675),  a  judgment  creditor  filed 
a  bOl  for  the  discovery  of  assets,  under  the  idea  that  the 
debtor  had  made  a  voluntary  assignment;  Lord  Thttblow 
overruled  a  demurrer  to  the  whole  bill  as  '^  too  large." 

In  Manningham  v.  BoUrigbrohe  (cited  in  Mitford  Tr.  p. 
115,  and  in  Cooper  Tr.  149),  which,  I  infer,  sought  a  general 
discovery,  it  was  said,  that,  though  an  execution  be  necessary, 
yet  the  return  of  it,  nvUa  hona^  need  not  be  shown. 

7.  There  are  numerous  decisions  that  impliedly  negative 
this  doctrine. 

Take  the  following  as  examples : 

(a)  Those  that,  like  Cominff  v.  StMms  (1  Barb.  Ch.  589), 
hold  that  if  an  execution  upon  the  judgment  has  been  re- 
turned at  any  time  within  ten  years  prior  to  tlie  filing  of  the 

bill,  it  is  sufficient 
Vol.  IV.        48 
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These  caseSy  in  effect^  declare  that  it  is  not  necessaiy  to 
show  that  at  no  time  during  the  existence  of  the  judgment, 
could  it  have  been  collected  upon  execution'^ the  precise 
question  now  under  argument. 

{h)  Those  that,  like  &oars  v.  Eelset/  (2  Paige,  418),  hold 
that,  although  the  judgment  debtor  has  property  in  the 
county,  to  which,  after  the  return  of  the  execution,  he  calls 
the  attention  of  the  sheriff,  and  asks  him  to  advertise  and 
sell  it,  and  thereby  satisfy  the  judgment,  yet  such  fact  is  no 
defense  to  the  creditor's  biH 

These  cases  also,  in  effect,  declare  it  is  not  necessary  to 
show  that  at  no  time  during  the  existence  of  the  judgment, 
could  it  have  been  collected  upon  execution — the  precise 
question  now  under  discussion. 

{c)  Those  that,  like  Legget  v.  JSopkma  (7  Paige,  149),  hold 
that,  when  an  execution  has  been  issued  to  one  county,  and 
returned  unsatisfied,  an  allegation  in  the  answer  that  the 
debtor  has  property  in  another  county,  out  of  which  the 
judgment  might  have  been  collected,  is  immaterial. 

These  cases  also,  in  effect,  declare  that  it  is  not  necessary 
to  show  that  at  no  time  during  the  existence  of  the  judg- 
ment, could  it  have  been  collected  upon  execution — the 
precise  question  now  under  consideration. 

8.  The  referee  himself,  in  his  findings  in  this  very  case, 
has  negatived  this  doctrine. 

(6^)  There  is  no  proof  in  the  case,  that  there  have  not  been 
times  during  the  existence  of  these  judgments,  at  which 
they  could  have  been  collected  upon  execution,  out  of  the 
property  of  John  T.  Howard. 

(5)  There  is  no  proof  in  the  case,  that  there  have  not  been 
times  during  the  existence  of  one  of  these  judgments,  at 
which  it  could  have  been  collected  upon  execution,  out  of 
the  property  of  Mills. 

The  referee  seems  to  have  been  more  concerned  for  the 
dead  than  for  the  living.  He  holds  that  the  fact  of  tlie  insol- 
vency of  John  T.  Howard  and  Mills,  at  the  time  of  the  com- 
mencement of  the  action,  was  sufficient  to  enable  this  court 
to  exercise  its  equitable  jurisdiction ;  but  that  the  fact  that 
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Joseph  Howard  was  dead  at  that  time,  was  not  sufficient  to 
enable  this  conrt  to  exercise  its  equitable  jurisdiction. 

He  forgot  that  no  one  is  here  in  this  action  interposing  for 
the  rights  of  the  dead  man.  The  dead  man  could  not  have 
been  made  a  party,  nor  could  his  executors,  administrators 
or  heirs  have  been  made  parties.  A  bill  of  this  character 
will  not  lie  against  executors,  administrators  or  heirs,  either 
alone  or  jointly  with  others.  The  surviving  judgment  debtor 
is  liable  in  &olido  for  the  judgment,  and  if  he  pay  it,  he  may 
have  contribution  of  the  representatives  of  his  deceased  co- 
debtor.  But  a  creditor's  bill,  or  a  bill  of  the  character  of 
the  complaint  in  this  action,  will  not  lie  against  such  repre- 
sentatives of  a  dead  man. 

9.  Suppose  the  doctrine  of  the  referee  were  to  be  declared 
to  be  law,  consider  what  would  be  the  consequences  of  such 
a  doctrine. 

10.  Suppose  Joseph  Howard  died  the  day  before  this 
action  was  commenced,  possessed  of  personal  property  suffi- 
cient to  pay  the  judgments  in  question,  of  which  property 
he  had  been  the  open  and  acknowledged  owner  for  ten  years 
previous  to  his  death,  then  the  supposition  of  the  referee 
would  be  the  fact.  No  action  then  could  be  maintained 
against  John  T.  Howard  upon  the  one  judgment,  nor  against 
John  T.  Howard  and  Mills  upon  the  other.  The  plaintiff 
would  be  remediless  against  them,  and  would  be  compelled 
to  proceed  against  the  representatives  of  the  dead  man,  and 
collect  the  judgments  out  of  his  estate,  though  it  took  the 
last  shilling.  In  such  case,  John  T.  Howard  and  Mills  go 
scot  free  of  the  payment  of  the  judgments ;  unless,  indeed, 
these  representatives  should,  after  satisfying  the  judgments, 
proceed  against  them  for  contribution. 

I  need  not  argue  to  this  court  that  such  a  doctrine  cannot 
be  the  law  of  the  land. 

Judgment  absolute  should,  therefore,  be  ordered  for  the 
appellant,  with  costs. 

£.  S.  Owerij  for  the  respondent. 

I.  The  referee  properly  dismissed  the  complaint. 
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1.  The  complaint  in  this  case  is,  in  all  Fespects,  like  the 
bill  in  chancery  commonly  known  as  a  '^creditor's  bilL'* 
It  contains  the  same  averments,  and  its  scope  and  object  is  to 
obtain  satisfaction  of  the  judgments  out  of  the  property  of 
the  judgment  debtor.  (Compare  the  complaint  with  the  pre- 
cedents of  creditor's  bills  in  the  late  Court  of  Chancery.  3 
Hoff.  Ch.  Pr.,  p.  224 ;  2  Barb.  Ch.  Pr.,  p.  687.) 

2.  The  remedy  formerly  known  as  a  '^  creditor's  bill "  was 
given  by  statute  (which  was  declaratory  of  a  principle  that 
had  been  before  adopted  in  courts  of  equity,  and  could  not 
be  resorted  to  until  the  remedy  at  law  upon  the  judgment 
had  been  fully  exhausted).  It  was  necessary,  therefore,  that 
the  bill  should  show  affirmatively  a  bona  fide  attempt  to  col- 
lect the  debt  by  execution  against  the  property  of  the  judg- 
ment debtor ;  and  where  there  were  several  defendants  in 
the  judgment,  who  were  jointly  holden  for  the  payment 
thereof,  it  was  necessary  to  aver  that  such  Stma  fide  attempt 
had  been  made,  and  the  remedy  at  law  had  been  exhausted 
against  all  the  judgment  debtors,  before  relief  could  b^  sought 
in  equity.  {Child  v.  Brace^  4  Paige,  309 ;  Seed  v.  Wheatarij  7 
id.  663 ;  Merch.y  eto.^  Bmik  v.  OriffUhy  10  id.  519 ;  Howard  v. 
Shddan,  11  id.  658 ;  Chau.  Co.  Bmh  v.  WhiU,  2  Seld.  252.) 

8.  Such  remedy,  in  equity,  against  the  judgment  debtor, 
is  not  taken  away  by  the  Code,  but  still  exists,  and  the 
creditor  is  not  entitled  to  his  equitable  action  until  he  has 
made  the  same  Inma  fide  attempt  to  collect  the  judgment  as 
formerly ;  and  it  must  appear  in  the  complaint  that  an  execu- 
tion has  been  issued  and  delivered  to  the  sheriff  of  the  county 
where  the  judgment  debtor  resided,  and  that  the  same  had 
been  returned  unsatisfied,  or  satisfactory  reasons  must  be 
shown  for  not  doing  so.  (Campbell  v.  FofAer^  16  How.  Pr. 
275 ;  Hammond  v.  Htbd.  Hwer  Irony  cfec,  Co.,  20  Barb.  378 ; 
Field  V.  Chapm^anj  13  Abb.  Pr.  320 ;  Orippen  v.  HudaoHy  3 
Kern.  161 ;  Ihmlevy  v.  TaUmadgey  32  N.  T.  457 ;  Beardsley 
Scythe  Co.  v.  FoeteTy  36  id.  561.) 

4.  The  plaintiff  has  neither  averred  in  his  complaint  in 
this  action,  nor  proved,  that  the  remedy  at  law  had  been 
exhausted  upon  the  judgments. 
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{a)  The  ayerment  is,  that  the  two  judgments  had  been 
recovered  against  Joseph  Howard  and  John  T.  Howard,  npon 
which  executions  were  issued  to  the  sheriff  of  the  city  and 
county  of  New  York,  "  the  county  in  which  the  said  John 
T.  Howard  then  resided/'  which  were  returned  unsatisfied. 
It  is  then  averred,  that  John  T.  Howard  "  has  no  visible  or 
tangible  property  that  is  subject  to  execution,"  but  there  is 
no  positive  averment  that  the  executions,  if  issued  against 
Joseph  Howard,  were  issued  to  the  sheriff  of  the  county  in 
which  he  resided,  or  that  he  resided  in  New  York,  where  the 
executions  were  issued,  or  that,  after  the  judgment,  and 
before  and  at  the  time  of  his  death,  he  had  not  any  visible 
property  subject  to  execution  to  satisfy  the  judgment. 

(})  It  appears,  by  the  complaint,  that  Joseph  Howard,  the 
deceased,  as  well  as  John  T.  Howard,  the  survivor,  was 
jointly  holden  for  the  payment  of  the  judgments.  They 
were  recovered  against  both,  and  both  were  liable  to  pay  the 
amount  thereof.  The  plaintiff  was  bound,  therefore,  to  show 
that  he  had  exhausted  the  remedy  at  law  against  the  deceased 
judgment  debtor,  as  well  as  the  survivor,  which  he  failed  to 
do.  {Child  V.  Bracey  4  Paige,  309 ;  Howard  v.  Sheldon^  11 
id.  558 ;  Fidd  v  Chapman,  18  Abb.  Pr.  820.) 

(c)  Although  the  averment  that  Joseph  Howard  died 
before  the  commencement  of  the  suit  is  a  sufficient  reason 
for  his  not  being  made  a  party  defendant,  yet  it  does  not 
relieve  the  plaintiff  from  averring  and  proving  that  the 
remedy  at  law  as  against  him  had  been  exhausted.  It  does 
not  appear  when  he  died,  but  it  was  after  the  issuing  of  the 
executions  upon  the  judgments.  The  time,  however,  is  not 
material,  for  an  execution  might  have  been  issued  and  levied 
upon  his  property  after  his  death  in  the  same  manner  and 
with  the  same  effects  as  if  he  were  living.  (Sess.  Laws,  1850, 
p.  639,  ch.  296.) 

id)  The  plaintiff  should,  therefore,  have  averred  and 
proved  that  an  execution  had  been  issued  upon  the  judg- 
ments against  Joseph  Howard,  and  delivered  to  the  sheriff  of 
the  county  where  he  then  resided,  and  which  had  been 
returned  unsatisfied,  or  he  should  have  averred,  as  an  excuse 
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for  omitting  the  samCy  that  from  the  time  of  the  recovery  of 
the  judgment  until  and  at  the  time  of  bis  death,  he  was 
insolvent,  and  had  no  property  liable  to  execution.  Hav- 
ing failed  to  show  either,  the  complaint  was  insnfScient, 
and  did  not  allege  facts  sufficient  to  constitute  a  cause  of 
action,  and  it  was,  therefore,  properly  dismissed.  (CJode, 
§§  144-148.) 

II.  The  exceptions  taken  to  the  referee's  report,  do  not 
apply  to  the  question  upon  which  the  decision  of  .the  referee 
was  based,  and,  therefore,  it  is  not  material  to  consider  them 
at  length.  They  relate  to  the  defendant,  John  T.  Howard, 
and  to  set-off,  and  in  nowise  enter  into  or  affect  the  ques- 
tion upon  which  the  complaint  was  dismissed. 

HI.  The  objections  and  exceptions  taken  on  the  part  of 
the  plaintiff  on  the  trial,  relate  to  the  set-off  claimed  by  the 
defendant,  John  T.  Howard,  but  the  complaint  was  dismissed 
on  other  grounds,  in  nowise  requiring  the  consideration  of 

that  defense. 

m 

Bacon,  J.  The  complaint  in  this  case  is  the  ordinary 
creditor's  bill,  designed  to  reach  property  alleged  to  be  in  the 
hands  of  the  co-defendant,  Fremont,  for  the  purpose  of 
applying  it  to  the  satisfaction  of  two  judgments  held  by  the 
plaintiff.  These  judgments  were  recovered  against  the  de- 
fendant, John  T.  Howard,  and  his  brother,  Joseph  Howard, 
on  joint  contracts.  Joseph  Howard  is  alleged  to  have  been 
deceased  at  the  time  this  suit  was  commenced,  but  there  is  no 
other  allegation,  nor  any  proof  in  the  case,  as  to  the  time  of 
his  death.  There  is  no  allegation  or  proof  as  to  his  residence 
when  the  executions  were  issued,  nor  in  respect  to  his  con- 
dition as  to  property ;  and  for  any  thing  that  is  made  to 
appear,  he  may  have  been  living  when  the  executions  were 
issued  and  returned,  and  have  possessed  personal  property  at 
his  place  of  residence,  sufficient  to  satisfy  the  executions,  or 
real  estate,  on  which  the  judgments  were  liens,  adequate  to 
their  full  satisfaction.  The  only  allegations  in  the  complaint 
touching  the  executions  are,  that  they  were  issued  to  the 
sheriff  of  the  city  and  county  of  New  York,  where  John  T. 
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Howard  resided,  and  had  a  place  of  busineas,  and  that  they 
were  by  said  sheriff  returned  unsatisfied. 

These  being  the  only  facts  appearing  upon  the  trial,  the 
referee  held  and  decided  that  the  legal  remedy  of  the  plain- 
tiff to  obtain  satisfaction  of  the  judgments  had  not  been 
exhausted ;  and,  therefore,  the  plaintiff  had  not  shown  him- 
self entitled  to  the  remedy  demanded  in  the  complaint,  and 
he  rendered  judgment  dismissing  the  complaint,  with  costs, 
which  judgment,  on  appeal  to  the  General  Term,  was  affirmed. 

The  remedy  sought  by  a  creditor's  bill,  was  one  well  known 
to  the  courts  of  equity  before  it  had  been  recognized,  and  to 
some  extent  r^ulated  by  the  Revised  Statutes.  It  was 
always  necessary  under  both  systems,  that  the  bill  should 
show  affirmatively  that  an  honest  attempt  had  been  made  to 
collect  the  debt  by  the  issuing  and  return  of  an  execution 
against  the  judgment  debtor,  and  where  there  were  several 
defendants  jointly  liable  thereon,  that  such  effort  had  been 
made,  and  such  remedy  exhausted  against  all  the  judgment 
debtofl,  before  jurisdiction  would  be  entertained  in  chan- 
cery. The  authorities  are  full  and  uniform  to  this  effect. 
It  is  sufficient  to  cite  Child  v.  Bruce  (4  Paige,  309) ;  Heed 
Y.  Wheaicm  (7  id.  663). 

This  requirement  has  not  been  in  any  respect  changed  or 
modified  by  the  practice  as  it  now  exists  under  the  Code.  It 
is  still  just  as  necessary  as  it  ever  was  to  exhaust  the  legal 
remedy  before  equitable  relief  can  be  sought.  Such  relief  is 
based  on  the  same  principles,  notwithstanding  it  may  be 
sought  and  obtained  under  a  system  in  which  the  two  juris- 
dictions are  combined  in  the  same  tribunal.  That  tribunal 
extends  equitable  relief  upon  equitable  principles,  and  the 
party  who  invokes  its  aid  in  this  form  must  comply  with  the 
rules  it  has  established. 

Since  the  enactment  of  the  Code  the  decisions  have  been 
to  the  same  effect,  and  have  maintained  the  same  principles 
as  had  before  been  established.  This  was  so  held  in  Ori^[fpen 
y.  Hudson  (13  N.  Y.  161),  where  the  court  say,  that  the  union 
of  l^al  and  equitable  jurisdictions  in  the  same  court  does  not 
furnish  any  good  reason  for  a  departure  from  the  well  estab- 
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lifihed  rule  in  equity.  In  Dtmlevy  v.  TaXbmadge  (82  N.  T. 
459),  Wbioht,  J.,  Bays :  "  A  court  of  equity  does  not  inter- 
vene to  enforce  the  payment  of  debts  (whether  individual  or 
partnership  debts),  and  it  is  only  after  the  creditor  has  taken 
and  exhausted  all  the  means  in  his  power  at  law,  that  he  will 
be  entitled  to  its  aid  to  discover  and  apply  the  debtor's  prop- 
erty to  satisfy  his  claims.  An  execution  must  have  been 
issued  on  the  judgment  and  been  returned  unsatisfied.  This 
is  essential  to  the  jurisdiction  of  the  court,  though  there  be 
nothing  that  could  be  reached  by  execution  at  law." 

The  plaintiff  here  has  neither  averred  nor  proved  that 
his  remedy  at  law  had  been  exhausted  upon  these  judgments. 
Although  the  averment,  that  Joseph  Howard  died  at  some 
time  before  the  present  suit  was  commenced,  was  a  sufficient 
reason  for  not  making  him  a  defendant  in  the  action,  it  did 
not  relieve  the  plaintiff  from  the  obligation  of  averring  and 
proving  that,  as  against  all  the  defendants,  the  remedy  at  law 
had  been  exhausted.  As  to  Mills,  a  third  defendant  in  one 
of  the  judgments,  there  is  an  averment  of  his  utter  insolvency 
as  an  excuse  for  his  omission  as  a  defendant,  and  also  for  not 
seeking  any  remedy  against  him  by  the  issuing  and  return  of 
an  execution;  but  there  is  no  such  averment  in  relation  to 
Joseph  Howard. 

The  judgment  was,  therefore,  right,  and  must  be  affirmed. 

Judgment  affirmed. 
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Jakes  H.  Watson  et  al,y  Appellants,  v.  Daniel  H.  6rat, 

Bespondent. 

Eyidbncb.  Jubt.  Chaiuibtojubt.  Ebbob.  Qubstion  of  fact.  Rat- 
ification OF  ACTS  OF  AGBNT  IN  EXCESS  OF  HIS  AT7TH0BITT.  AGBBB- 
XENT,  PABOL,  ETC.     WaIYEB. 

It  would  be  error  for  the  court  to  charge  in  accordance  with  a  request  which 
assames  as  correct  either  of  two  aspects  of  the  case  as  presented  bj  con- 
flicting testimony.  Which  aspect  is  the  true  obe»  is,  in  such  case,  properlj 
a  question  for  the  jury,  and  their  judgment  should  not  be  forestalled  by 
an  assumption  that  will  exclude  wholly  from  their  consideration  one 
aspect,  which  there  is  cTldence  to  favor. 

Where  the  evidence  concerning  the  authority  given  by  the  defendant  to 
purchase  lumber  upon  his  credit,  is  so  far  conflicting  that  a  jury  might, 
without  violence  to  the  testimony,  find  either  way ;  and  afterward  evidence, 
also  conflicting,  is  given  upon  the  question  of  the  subsequent  ratification 
of  the  purchase  on  part  of  the  defendant, — it  would  be  manifest  error  to 
charge,  that,  if  the  defendant  was  not  liable  at  the  time  of  the  delivery 
of  the  lumber,  he  was  not  liable  afterward,  as  this  would  be  taking  from 
the  jury  their  proper  office  to  pass  upon  the  weight  of  evidence  concern- 
ing the  &ct  of  ratification. 

A  party  is  not  liable  upon  his  verbal  promise  to  accept  and  pay  an  order 
drawn  upon  him  1>y  another  in  favor  of  a  third  party  for  the  debt  of  ^uch 
other  party ;  and  such  third  party  can  maintain  no  action  against  him  for 
his  refusal  to  fulfill  such  promise ;  but  whero  he  authoriased  such  other 
party  to  purohase  lumber  upon  his  credit — thus  making  him  his  agent — 
and  promised  to  pay  for  the  lumber  upon  being  presented  with  the  order 
of  said  agent  for  the  price  thereof,  he  is  liable ;  for  he  makes  the  debt  his 
own  by  authoridng  it  to  be  contracted  upon  his  credit. 

The  inddent  of  an  order  from  his  agent  is  one  that  he  may  waive,  and  the 
question,  whether,  by  subsequent  words  or  acts,  he  did  waive  the  pre- 
sentation of  an  order,  is  one  of  fiBict  to  be  submitted  to  the  Jury. 

This  was  an  action  for  the  price  of  a  quantity  of  Inmber 
alleged  to  have  been  sold  and  delivered  by  the  plaintiffi  to 
the  defendant,  and  nsed  in  altering  and  rebuilding  a  house 
belonging  to  the  latter.  One  Matthews  had  contracted  with 
the  defendant  to  do  the  work  and  furnish  all  the  materials 
for  a  stipulated  sum,  but  finding  himself  without  means  or 
credit  to  obtain  the  lumber  necessary,  he  applied  to  the 
defendant  to  assist  him.  Matthews  testified,  in  substance, 
that  the  defendant  told  him  to  go  to  any  lumber  yard  and 
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bay  the  lumber  for  him,  have  it  sent  to  his  addreBs,  which  he 
gave  him  on  a  slip  of  paper,  and  he  would  pay  for  it,  and 
charge  Matthews  with  the  amount  on  his  contract.  On  his 
cross-examination,  and  in  answer  to  the  direct  question, 
Matthews  testified,  that  the  defendant  told  him  to  go  to  any 
lumber  yard,  get  the  lumber,  and  give  them  an  order  on 
him,  the  defendant,  and  he  would  pay  for  it  and  deduct  the 
amount  from  the  contract,  and  the  defendant,  a  witness  in 
his  own  behalf,  testified,  that  the  latter  statement  contained 
the  only  authprity  Matthews  ever  had  firom  him  in  reference 
to  the  purchase  of  lumber.  Matthews  bought  the  lumber  in 
suit  from  the  plaintiff,  in  the  defendant's  name,  without 
giving  them  an  order  on  him,  but,  as  he  says,  handing  them 
the  slip  of  paper  containing  the  defendant's  address.  The 
lumber  was  delivered  by  the  plaintiffs  on  the  defendant's 
premises,  and  a  bill,  of  it  was  presented  to  the  defendant. 
There  was  evidence  of  two  witnesses  on  the  part  of  the 
plaintiffs  to  the  effect,  that,  at  the  time  of  the  delivery,  and 
subsequently,  the  defendant  promised  to  pay  the  bill,  without 
asking  for  an  order  from  Matthews.  The  defendant  testified, 
on  the  contrary,  that  he  refused  to  have  any  thing  to  do  with 
the  bill,  and  declared  that  it  was  for  Matthews  to  pay.  At 
the  close  of  the  plaintiffs'  evidence,  the  defendant  moved  for 
a  nonsuit,  which  was  denied,  and  the  defendant  excepted. 
At  the  dose  of  the  case,  the  defendant  requested  the  court 
to  charge  the  jury,  that,  if  the  defendant  was  not  liable  to 
the  plaintiffl  when  the  lumber  was  delivered,  he  was  not 
liable  in  this  action ;  also,  that  the  fact,  that  the  defendant 
did  not  insist  upon  an  order  at  the  time  the  plaintiffi'  bill 
was  presented,  was  no  waiver  of  his  right  to  have  it ;  both 
of  which  requests  were  refused,  and  to  both  of  such  refusals 
the  defendant  excepted.  The  jury  found  a  verdict  for  the 
plaintiffs  for  the  amount  of  their  bill ;  judgment  was  entered 
thereon,  which,  upon  appeal,  was  reversed  at  the  General 
Term,  and  a  new  trial  ordered.  From  such  judgment  of 
reversal  and  order  for  new  trial,  the  plaintifib  appeal  to  this 
court,  giving  the  usual  stipulation  for  judgment  absolute  in 
ease  of  affirmance.. 
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Ednoard  J.  Maaowdl^  for  the  appellant. 

L  It  is  dear  from  the  testimony  of  Matthews  that  he  had 
authority  to  go  and  get  lumber  and  give  an  order  on  Gray 
for  payment. 

If,  therefore,  Matthews  had  given  such  an  order  on  Gray, 
and  that  order  had  been  presented  to  him,  he  would  undoubt- 
edly have  been  bound. 

But  his  subsequent  silence  when  the  lumber  and  bill  were 
delivered  to  him  as  to  the  necessity  for  such  an  order,  together 
with  the  fact  of  his  positive  promise  to  pay,  notwithstanding 
its  absence,  was  a  distinct  waver  of  the  presentation  of  the 
order  first  required. 

These  acts  of  the  defendant  were  such  as  to  relate  back  and 
give  character  to  the  original  instructions  to  Matthews,  in 
effect  blotting  out  therefrom  every  thing  relating  to  such  an 
order  and  making  the  agency  general,  for  it  in  effect  approved 
of  all  that  the  agent  had  done  in  his  name. 

The  case  of  Perking  v.  Washinfftan  Insurance  Co.^  reported 
in  4  Gowen,  645,  is  in  point.  In  that  case  the  court  say :  "  The 
question  is  not  what  authority  the  agent  had  in  point  of  fact, 
but  what  powers  third  parties  had  a  right  to  suppose  he  had 
judging  from  his  acts  and  the  acts  of  the  principal." 

1.  But  even  admitting  that  Matthews  had  no  authority 
from  defendant  to  get  the  lumber,  it  is  clearly  shown  that 
the  acts  of  Matthews  had  been  subsequently  ratified  by 
defendant,  with  a  full  knowledge  of  the  facts ;  and  this  was 
equal  to  a  prior  authority.  (12  Mass.  60 ;  7  Am.  Law  K^- 
458 ;  1  Cow.  Treat.  79 ;  2  Greenl.  Ev.  57 ;  17  Mass.  108 ;: 
Story  on  Agency,  268 ;  2  Kent  Com.  616 ;  12  Johns.  800 ; 
3  Doug.  410 ;  12  Wend.  418 ;  4  Mass.  296 ;  Brewer  v.  Lefmey 

17  Barb.) 

2.  The  defendant  was  bound  to  disavow  the  acts  of  Mat- 
thews as  soon  as  they  came  to  his  knowledge.  (12  Johns. 
800 ;  1  Pars,  on  Cont.  46  K  T.  Com.  P.  1866 ;  17  Barb.  20 ; 
id.  498 ;  82  id.  610.) 

n.  The  judge  correctly  charged  the  jury  that  if  an  order 
had  been  given  in  writing  by  Matthews,  the  plainti£b  eould 
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have  recavered  or  maintained  an  action  against  Gray  if  he 
had  refused  to  pay  it. 

1.  Gray,  as  shown  by  his  own  testimony  and  that  of  Mat- 
thews, had  promised  to  pay  such  an  order. 

2.  This  promise,  being  an  original  undertaking,  was  bind- 
ing upon  him.  (5  Wend.  23,  25 ;  id.  243 ;  17  Johns.  114 ; 
2  E.  D.  Smith,  411 ;  id.  681 ;  1  Bosw.  441 ;  21  N.  Y.  815, 
reversing  29  Barb.  486;  2  Hill,  474.) 

The  case  of  PhilHpa  v.  Gray^  reported  in  8  E.  D.  Smith, 
89,  is  precisely  similar.  In  that  case  G.,  being  indebted  to 
P.,  at  O.'s  request,  orally  promised,  that  if  P.  would  deliver 
certain  lumber  to  C,  and  procure  C.'s  order  to  serve  as  a 
voucher,  he  would  pay  the  debt  to  P.,  and  the  court  held  it 
binding. 

III.  The  judge  also  properly  refused  to  charge,  '^that, 
tdie  fact  that  Gray  did  not  tell  plaintiffs'  agent,  when  the 
bill  was  presented,  to  get  an  order  from  Matthews,  is  not  a 
waiver  of  his  right  to  have  it." 

The  judge  was  right  in  leaving  the  jury  to  determine  this 
question  from  all  the  facts  in  the  case.  He  could  not  have 
charged  either  way,  as  matter  of  law.  It  was  for  the  jury 
to  determine  whether  his  acts  were  of  such  a  nature,  or  his 
silence  such  as  to  lead  plaintiffs  to  suppose  that  he  intended 
to  waive  such  rights. 

As  a  question  of  fact,  there  could  be  no  doubt  as  to  his 
intention.  He  knew  that  the  plaintiffs  trusted  entirely  to 
him,  and  that  they  knew  nothing  whatever  about  an  order 
being  required.  Duty  compelled  him  to  reveal  the  necessity 
for  such  order  before  they  parted  with  their  lumber,  and  his 
silence  in  not  insisting  upon  it,  must  be  construed  to  be  a 
waiver  of  the  presentation  of  such  order.  (16  Barb.  486 ;  3 
Hill,  216;  7  Barb.  407;  15  Wend.  602;  10  Barb.  406;  4 
Seld.  182.) 

The  doctrine  of  estoppel  applies  here.  (30  N.  Y.  226 ;  25 
Barb.  126 ;  E.  D.  Smith,  80 ;  5  Johns.  875.) 

rV.  The  judge  was  correct  in  refusing  to  charge  the  jury, 
that  there  was  no  sufficient  evidence  in  the  ease,  that  any 
other  authority  was  given  Matthews  to  purchase  lumber  for 
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Oraj  than  that  contained  in  the  following  sentence :  ^^  Go 
to  any  lumber  yard  and  get  lumber,  and  give  them  an 
order  on  me,  and  I  will  pay  in  and  deduct  it  from  the  con- 
tract." 

The  judge  did  chai^  the  jury  that  this  was  the  only  pre- 
vious authority,  but  properly  lefl  it  to  them  to  determine 
whether  there  were  subsequent  acts  which  might  give  color 
or  force  to  this  prior  authority,  or  which  were  equal  to  such 
a  prior  authority,  as  would  render  him  liable. 

It  was,  in  effect,  charging  that  a  subsequent  ratification 
of  Matthews'  acts  were  co-equal  with  a  prior  authority. 
This  was  right.  (12  Mass.  60 ;  7  Am.  Review,  458.) 

Y.  The  refusal  to  charge  that  there  is  no  sufBcient  evi- 
dence that  the  defendant,  with  knowledge  of  what  Matthews 
had  done,  in  getting  lumber  in  question,  ratified  the  acts  of 
Matthews,  was  also  correct. 

1.  This  was  a  question  of  fact  for  the  jury.  The  judge 
expressed  no  opinion  on  this  point.  He  had  charged  them 
as  to  what  acts  would  constitute  a  ratification,  and  it  was  for 
them  to  determine  whether  or  not  there  were  such  acts,  and 
whether  there  was  such  a  subsequent  ratification,  depended 
to  a  considerable  extent  on  the  prior  acts  of  defendant  in 
constituting  the  agency,  as  well  as  upon  the  fact  that  sole 
credit  had  been  given  to  him,  and  it  was  improper  to  submit 
the  question  separately,  as  stated. 

2.  But  there  was  in  reality  such  a  subsequent  ratification, 
and  such  as  would  have  been  sufficient  to  make  defendant 
liable  apart  from  any  prior  authority  whatever. 

VI.  The  judge  was  correct  in  refusing  to  charge,  "  that  if 
defendant  was  not  liable  to  plaintiffs  when  the  lumber  was 
delivered,  he  is  not  liable  in  this  action." 

As  the  court  remarked,  the  defendant  might  have  become 
liable  by  the  subsequent  position  taken  by  him  and  by  his 
subsequent  acts.  Such  position  and  acts  considered  in  con- 
nection with  his  former  directions  to  the  agent,  might  have 
constituted  the  agency  general,  although  the  prior  authority 
and  the  acts  of  the  agent  up  to  the  time  the  lumber  was 
delivered  might  not  alone  have  rendered  him  liable. 
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Tlio  jndgo  properly  left  it  to  the  jury  to  determine  whctlior 
there  liad  been  such  subgequent  acta  on  the  part  of  defendant. 

VII.  The  court  properly  refused  request  of  defendant  to 
charge  as  follows : 

1.  Did  Matthews  purchase  the  lumber  sued  for  under  the 
following  authority^  from  Gray  and  no  others  ? 

'^  Go  to  my  lumber  yard  and  get  lumber  and  give  them  an 
order  on  me,  and  I  will  pay  it,  and  deduct  it  from  the  con- 
tract." 

2.  Did  the  defendant  Gray,  with  full  knowledge  of  all 
tliat  Matthews  had  done  in  getting  said  lumber,  agree  to  pay 
for  it  before  it  was  delivered? 

Tlic  language  of  the  court  is  sufSciently  explanatory  upon 
tlicse  points. 

VIII.  Also  that  there  is  no  sufBcient  evidence  in  the  case 
to  show  that  Gray,  with  a  knowledge  of  what  Matthews  had 
done,  waived  his  right  to  have  an  order  presented  to  him. 
This  request  was  properly  refused. 

There  was  such  evidence. 

IX.  The  judge  also  properly  refused  to  charge  ^^  that  to 
constitute  a  waiver  the  jury  must  find  that  defendant,  with  a 
full  knowledge  of  all  the  material  facts,  must  have  neglected 
to  insist  on  his  rights." 

Whether  he  had  knowledge  of  the  facts  or  not,  he  must 
have  known  that  an  order  was  necessary  and  required  to  be 
given  by  Matthews,  and,  thus  knowing,  his  neglect  to  insist 
upon  it  constituted  a  waiver. 

X.  The  order  of  the  General  Term  reversing  the  judgment 
and  granting  a  new  trial  herein,  should  be  reversed. 

Crookey  Bergen  <Ss  Pratty  for  the  respondent. 

I.  The  evidence  is  clear  and  explicit,  and  there  is  no  coa- 
tradiction,  that  the  only  authority  that  Matthews  had  to 
purchase  the  lumber  was  in  the  following  words :  "  You  go 
to  any  lumber  yard,  and  get  the  lumber,  and  give  them  an 
order  on  me,  and  I  will  pay  for  it  and  deduct  it  from  the 
contract." 
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Now  this  special  authority  contains  a  condition  precedent 
to  the  payment  by  Gray — which  was  that  Matthews  should 
give  an  order  on  him  for  the  amount  and  he  would  pay  the 
order — and  it  is  well  settled  that  in  case  of  a  special  ageucy 
to  do  a  particular  thing,  the  terms  of  that  authority  must  be 
strictly  followed  or  the  principal  is  not  liable.  (Story  on 
Agency,  6th  ed.,  pp.  189,  140,  §§  73,  127,  129,  131,  132. 
See,  also,  Ferm  v.  Harrison,  8  T.  R.  767,  762 ;  4  id.  177 ; 
Livermore  on  Agency,  103, 104,  111,  113,  ed.  of  1818 ;  Paley 
on  Agency,  by  Doyd,  pp.  167,  199,  205,  207,  208 ;  8  Kent 
Com.  lee.  41,  pp.  620,  621,  4th  ed. ;  15  East,  88 ;  GiJh 
son  V.  CoUj  7  Johns.  890 ;  Mwnm,  v.  Commission  Co,y  16 
id.  44-64;  Bossvter  v.  Hossitery  8  Wend.  494;  Trades- 
fMn^  Bank  v.  Asior,  11  id.  87 ;  Blot  v.  Boicau,  3  N.  T.  78 : 
Marfidd  y.  Ooodkue,  id.  62.) 

II.  There  is  no  pretense  of  a  general  agency  in  this  case, 
or  that  the  defendant  ever  held  Matthews  out  to  any  one  as 
his  agent,  or  gave  any  one  reason  to  suppose  he  was  his 
agent  for  any  purpose— and  the  case  is  squarely  within  the 
authorities  above  cited. 

III.  It  is  not  the  case  of  dealing  with  a  known  factor. 
The  plaintiffs  had  no  right  to  suppose  that  Matthews  had 

any  authority  from  defendant,  and  they  were  bound,  before 
trusting  him,  to  make  inquiry  and  see  what  his  authority 
was.  This  they  did  not  do;  and,  in  the  words  of  Judge 
Story  :  '^  In  such  a  case,  no  general  authority  is  presumed, 
and  he  who  deals  with  such  an  agent,  deals  with  him  at  his 
own  peril ;  for  in  such  case  the  principal  has  not  held  the 
agent  out  as  a  general  agent."  (See  Story  on  Agency,  above 
cited,  §  131,  and  cases  cited  under  last  point ;  id.  §  133,  p. 
142 ;  Hossiter  y.  JRossiter,  8  Wend.  494 ;  Whits  v.  Skinner^ 
13  Johns.  807.) 

IV.  There  is  no  sufficient  evidence  of  a  ratification  by 
Gray,  with  a  knowledge  of  all  the  facts.  There  is  no  evi- 
dence that  Gray  had  any  notice  that  Matthews  had  purchased 
the  lumber  for  him  at  the  time  the  bill  was  presented,  or  at 
any  other  time ;  on  the  contrary,  there  is  evidence  that  Gray 
expressly  repudiated  any  liability,  and  told  the  plaintiffs  and 
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their  agent  that  Matthews  was  the  man,  and  they  must  look 
to  him. 

It  is  well  settled  that  a  ratification  by  Gray,  without  a  foil 
knowledge  of  all  the  material  fiu^ts,  would  not  bind  him. 
(Story  on  Agency,  p.  275, 6th  ed.  §  295,  and  cases  there  cited ; 
J!^iaon  v.  Palmer ^  4:  Seld.  401 ;  81  Barb.  198 ;  Bays  v.  Stone^ 
7  Hill,  128 ;  2  Story  Eq.  Juris.  1,097 ;  Brau  v.  Worth,  40 
Barb.  654.) 

V.  There  is  no  knowledge  brought  home  to  Gray  by  the 
testimony  in  this  case,  and  no  pretense  of  any  evidence  of 
knowledge.  Any  subsequent  promise  by  Gray  to  pay  for 
the  goods,  if  there  was  such  promise,  was  without  considera- 
tion and  void,  and  was  also  void  by  the  statute  of  frauds. 

YI.  The  plaintiff  should  have  been  nonsuited. 

VII.  The  jury  should  have  been  directed  to  find  for  de- 
fendant. 

YIII.  The  order  of  General  Term,  appealed  from,  should 
be  affirmed,  and  judgment  absolute  ordered  for  defendant, 
according  to  stipulation. 

DwioHT,  J.  It  was  considered,  in  the  opinion  pronouncea 
at  the  General  Term,  that  the  motion  for  iv  nonsuit  was 
properly  denied  for  the  reason  that  there  was  evidence  tend- 
ing to  show  that  Matthews  had  authority  to  get  the  lumber 
on  the  defendant's  credit ;  but  it  was  said  that  the  subsequent 
evidence  presented  a  different  aspect  of  the  case,  viz.,  that 
the  direction,  given  by  the  defendant  to  Matthews,  was  to  go 
to  a  lumber  yard  and  buy  the  lumber  for  himself,  giving  an 
order  on  the  defendant  to  pay  for  it.  Assuming  this  to  be 
the  true  aspect  of  the  case,  and  that  Matthews  had,  therefore, 
no  authority  to  buy  the  lumber  on  the  defendant's  credit,  it 
was  held,  that  the  court  below  erred  in  refusing  to  charge  in 
both  respects,  as  requested  by  the  defendant ;  and  the  judg- 
ment was  reversed  on  that  ground.  I  think  the  reversal  was 
error.  It  cannot  be  claimed  that  the  evidence  on  the  part 
of  the  defendant  was  conclusive,  on  the  question  of  the 
authority  given  to  Matthews.  Whatever  evidence  there  was 
in  the  case,  at  the  time  of  the  motion  for  a  nonsuit,  tending  to 
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show  that  Matthews  had  authority  to  buy  on  the  defendant's 
credky  remained  in  the  case  at  the  time  of  the  request  to 
chai^,  and  though  it  had  been  contradicted  by  the  defend- 
ant,  it  was  pkinly  a  question  for  the  jury,  which  statement 
was  the  true  one,  and  what  Matthews'  authority  really  was. 
It  would,  therefore,  have  been  error  for  the  court  to  charge 
in  accordance  with  any  request  which  assumed  either  of  the 
aspects  of  the  case  to  be  the  correct  one. 

But  even  if  the  evidence  had  been  conclusive,  that  Mat- 
thews' only  authority  was  to  buy  on  his  own  credit,  giving 
an  order  on  the  defendant  in  payment  of  his  debt,  yet  if  he 
did  in  contravention  or  excess  of  his  authority,  or  without 
any  authority  at  all,  buy  for  the  defendant,  and  on  his  credit, 
it  was  possible  for  the  defendant  afterward  to  ratify  such 
unautborized  act,  and  to  bind  himself,  though  he  was  not 
bound  by  the  act  of  Matthews.  And  it  seems  to  me  that  there 
was  evidence  in  this  case  amply  sufficient,  if  believed,  to 
warrant  the  jury  in  finding  such  a  ratification.  In  the  first 
place,  it  appears,  without  dispute,  that  Matthews  did  buy  the 
lumber  on  the  credit  of  the  defendant,  and  that  the  plaintiff, 
trusting  to  that  credit,  delivered  the  lumber  on  the  defend- 
ant's premises.  We  have  then  the  testimony  of  the  carman, 
who  drew  the  lumber,  that  at  the  time  of  delivering  it,  he 
presented  a  biU  of  it  to  the  defendant,  made  out  in  items, 
charged  to  the  defendant  "per  Matthews,"  and  that  the 
defendant,  after  looking  at  the  bill,  the  lumber  itself  being 
in  sight,  promised  to  pay  it. 

If  such  were  the  facts,  the  ratification  of  Matthews'  act  of 
agency  was  complete,  and  the  liability  of  the  defendant  was 
fixed.  The  ratification  was  with  full  knowledge  of  all  the 
facts.  The  defendant  knew  that  Matthews  had  ordered  the 
lumber ;  that  he  had  ordered  it  on  his,  the  defendant's,  credit, 
and  that  it  had  been  charged  to  him  and  delivered  to  him 
there,  upon  his  premises.  He  had  before  him  a  bill  of  items 
of  the  purchase,  and  the  lumber  itself  was  present  for  his 
inspection.  Matthews  corroborated  the  carman  as  to  the 
presentation  of  the  bill  to  the  defendant,  and  a  salesman  of 
the  plaintiffi  testified,  that,  a  short  time  afterward,  he  again 
Vol.  IV.       60 
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presented  the  same  bill  to  the  defendant,  and  he  again 
promised  to  pay  it.  With  this  evidence  in  the  case,  which, 
though  contradicted  by  the  defendant,  the  jury  had  a  right 
to  believe,  it  wonld  have  been  manifeBt  error  for  the  conrt  to 
charge  as  requested,  that,  if  the  defendant  was  not  liable  for 
the  Inmber  at  the  time  of  its  delivery,  there  was  nothing  in 
what  subsequently  occurred  to  make  him  liable,  and  equally 
error  to  charge,  that  the  defendant's  acts  and  dedarationa 
were  no  waiver  of  his  right  to  insist  upon  having  an  order 
from  Matthews  for  the  payment  of  the  bilL  I  think  the 
whole  case  was  properly  submitted  to  the  jury,  first,  to  say 
what  Matthews'  authority  was,  and,  second,  even  if  he  had 
acted  in  contravention  or  excess  of  his  authority,  whether  the 
defendant  had  not  subsequently  ratified  his  act,  and,  made 
himself  liable  for  the  debt. 

If  these  views  are  correct,  the  judgment  and  order  of  the 
General  Term  should  be  reversed,  and  the  judgment  of  the 
court  below  affirmed. 

'  Gbovicb,  J.  The  motion  to  dismiss  the  complaint  was 
properly  denied.  Evidence  had  been  given  by  the  plaintiffi, 
tending  to  show  that  Matthews  purchased  the  lumber  of 
them  in  the  name  of  and  upon  the  credit  of  the  defendant ; 
that  a  biU  was  made  of  it  against  the  defendant,  and  deliv- 
ered by  the  plaintiffi  to  their  cartman  to  present  to  the 
defendant  at  the  time  he  delivered  the  lumber;  that  the 
cartman  unloaded  the  lumber  upon  the  sidewalk  upon  de- 
defendant's  premises ;  that  he  then  presented  the  bill  to  the 
defendant,  who  said,  ^^ Matty  (Matthews)  pays  this;"  to 
which  the  cartman  replied,  ^'  He  says  you  pay  it,"  and  was 
going  to  take  back  the  bill,  when  the  defendant  said,  *^  Never 
mind,  I  will  see  that  Mr.  Watson  gets  his  money,"  and  re- 
tained the  bill.  This  was  evidence  proper  to  be  submitted 
to  the  jury,  for  them  to  determine  whether  the  defendant 
had  not  given  to  Matthews  authority  to  purchase  the  lumber 
for  him,  upon  his  credit,  or  that,  knowing  he  had  so  pur- 
chased it  of  the  plaintiff,  of  a  ratification  of  such  purchase. 
Various  exceptions  were  taken  by  the  defendant's  counsel 
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to  the  charge  of  the  judge.  To  understand  these  exceptions, 
it  is  necessary  to  consider  them  in  reference  to  the  evidence. 
From  that,  it  appeared  that  Matthews  had  made  a  contract 
with  defendant  to  find  the  materials  and  do  a  job  of  carpen- 
ter work  upon  a  building  for  defendant;  that  Matthews 
informed  defendant  that  he  conld  not  procure  the  lumber ; 
that  defendant  gave  him  his  address,  and  told  him  he  could 
upon  that  buy  lumber  at  any  yard ;  to  go  and  buy  it,  and 
draw  an  tmler  on  him  for  the  price,  and  he  would  pay  it,  and 
apply  the  amount  upon  the  contract.  The  court,  among 
other  things,  charged  the  jury  that  if  Matthews,  under  this 
authority,  had  drawn  an  order  upon  the  defendant,  for  the 
price  of  the  lumber  purchased  of  plaintiff,  and  delivered  the 
same  to  the  plaintiff,  and  he  presented  it  to  defendant  in  a 
proper  time,  the  plaintiff  could  have  recovered  of  defendant 
in  case  he  refused  to  accept  and  pay  the  order.  To  this  part 
of  the  charge,  the  counsel  for  the  defendant  excepted.  It 
would  appear  that  this  was  wholly  immaterial,  inasmuch  as 
no  such  order  was  ever  drawn  or  presented ;  but  it  became 
material  in  consequence  of  the  further  charge  in  relation  to 
a  waiver  of  the  order  by  defendant.  The  correctness  of  the 
former  portion  of  the  charge  depends  upon  the  construction 
of  the  authority  given  by  defendant  to  Matthews.  If  by 
that,  is  to  be  understood  that  the  defendant  promised  Matthews 
that  if  he  bought  lumber  for  himself,  upon  his  own  credit, 
and  drew  upon  the  defendant  for  his  debt  so  contracted,  he, 
the  defendant,  would  pay  the  draft,  the  charge  is  erroneous. 
The  defendant  would  not  be  liable  upon  his  verbal  promise 
to  accept  and  pay,  and  the  plaintiff  could  maintain  no  action 
against  him  upon  his  refusal.  But  if  it  constituted  Matthews 
the  agent  of  the  defendant  to  buy  lumber  upon  his  credit,  he 
undertaking  to  pay  therefor,  upon  being  presented  with  the 
order  of  Matthews,  drawn  upon  him  therefor,  the  charge  was 
correct.  It  was  the  promise  of  the  defendant  to  pay  his  own 
debt  in  this  particular,  and  was  binding  upon  the  defendant. 
The  facts  and  circumstances  satisfy  me  that  the  latter  was 
the  true  intention  of  the  parties.  Matthews  told  the  defend- 
ant he  could  not  procure  the  lumber.    That  was  equivalent 
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to  saying  that  he  had  no  means  to  pay,  and  no  credit; 
whereupon  the  authority  was  given.  If  this  authority  did 
not  enable  Matthews  to  pledge  the  credit  of  the  defendant 
for  the  lamber,  it  would  not  in  any  way  facilitate  his  getting 
it,  and  would  have  been  substantially  useless.  It  was  impor- 
tant for  the  defendant  to  have  the  order,  as  that  would  be  a 
voucher,  showing  his  payment  to  Matthews  upon  the  contract 

The  court  charged  that  the  defendant  might  waive  the 
order.  The  defendant's  counsel  requested  the  court  to  charge 
that  there  was  no  evidence  of  such  waiver.  The  court 
refused  so  to  charge,  and  submitted  to  the  jury  as  a  question 
of  fact,  whether  he  had  waived  it.  If  the  construction  I 
have  put  upon  the  contract  is  correct,  this  part  of  the  chaige 
is  so  also.  By  that,  this  was  the  debt  of  the  defendant, 
which  he  had  undertaken  to  pay  upon  being  presented  with 
the  order,  and  it  is  obvious  that  he  had  the  right  to  waive 
this,  and  his  promise,  upon  being  presented  with  the  bill 
by  the  plaintiff's  cartman,  to  see  it  paid,  as  tesSfied  by  the 
cartman,  was  evidence  of  such  waiver.  The  same  reasoning 
furnishes  an  answer  to  the  exception  taken  to  the  refusal  of 
the  judge  to  charge,  that,  unless  the  waiver  of  the  order  was 
made  before  the  delivery  of  the  lumber,  it  was  void.  This 
exception  is  based  upon  the  idea  that  the  lumber  was  pur- 
chased by  Matthews  upon  his  credit,  and  the  debt  therefore 
his,  and  that  consequently  any  undertaking  by  the  defendant 
to  pay  it  is  within  the  statute  of  frauds.  In  the  view  I  take, 
the  debt  was  the  defendant's,  and  there  was  no  liability 
against  him  (Matthews)  except  to  give  the  order  if  requested, 
that  the  plaintiff  could  enforce. 

The  judgment  of  the  Supreme  Court  should  be  reversed, 
and  that  of  City  Court  of  Brooklyn  afllrmed. 

So  affirmed. 
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SliAlTDER  OF  FBB80KAL  FBOFERTT;  ACTIOS  MAOn^AINABLB  FOB.  QUBS- 
TIOK  OF  TITLE  TO  GBOWIKa  CROP ;  HOWLDOTED.     EVIDENCB.     STATUTE 

OF  FRAUDS.    Malice.    Quebtion  for  jury.    Advicb  of  counsel  ;  to 

OVERCOME  FRBSUICFTTOK  OF  KALICE  IK  FALSE  CLAHC  TO  FROFBRTT. 

An  action  is  maintainable  for  slander  of  title  to  property,  whether  the  same 
be  real  or  personal. 

In  an  action  against  a  party  for  falsely  and  maliciooslj  asserting  title  to 
property  to  the  injoiy  of  the  plaintiff,  the  oonrt  will  consider  only  what 
is  palpably  the  subject-matter  of  the  controTersy,  that  to  which  the  plaint- 
iff in  fad  claimed  title,  and  to  which,  if  to  any  thing,  the  iigoiy  by 
defendant's  adverse  claim  was  done.    Hence, 

Where  the  subject-matter  of  the  alleged  slander  was  a  growing  crop  of  rye, 
upon  premises  of  which  the  plaintiff's  lease  would  expire  long  before  the 
maturity  of  the  crop,  and  which  the  plaintiff  had  offered  for  sale,  and  to 
which  the  defendant  had  publicly  claimed  title  in  himself  as  owner  of 
the  premises,  etc., — hM,  that  it  was  the  matured  crop  that  was  the  sub- 
ject of  the  sale,  and  not  merely  the  plaintiff's  interest  or  title  in  the  crop 
to  the  expiration  of  his  lease,  — ^whenoe  it  follows,  that  it  is  the  plaintiff's 
title  to  the  matured  crop,  and  not  his  present  and  temporary  interest  or 
use  therein  that  must  be  established  as  against  the  defendant's  claim,  in 
order  to  maintain  the  action. 

Where  a  lease  pf  farm  premises  would  expire  April  1, 18<)2,  and  the  lessee, 
as  against  the  lessor,  claims  title  to  a  growing  crop  of  rye  that  will  not 
mature  until  the  summer  or  fall  of  that  year,  and  introduces  evidence  to 
show,  that,  in  the  fall  of  1861,  the  lessor  assisted  him  in  preparing  the 
ground  for  the  rye,  and  encouraged  him  in  sowing  the  same,  and  that, 
as  part  consideration  for  the  privilege  of  harvesting  the  rye,  he  (the  lessee) 
put  into  the  ground  timothy  seed  for  the  lessor's  benefit, — held,  that 
there  was  evidence,  upon  which  a  jury  might  infer,  that  the  crop,  together 
with  the  privilege  of  harvesting  the  same,  belonged  to  the  lessee ;  and 
such  an  arrangement  between  the  parties  would  not  be  invalid  under  the 
statute  of  frauds. 

The  finding,  upon  evidence  like  the  above,  that  the  crop  belonged  to  the 
lessee,  was  equivalent  to  finding,  that  the  declaration  of  the  lessor,  that 
the  crop  was  his,  was  untrue,  and  laid  the  foundation  for  an  action  for 
damages  by  the  lessee  for  iiguries  sustained  by  reason  of  such  declaration. 

In  an  action  for  slander  of  title,  the  plaintiff  must  maintain  that  the  lan- 
gn/Lge  complained  of  was — 1,  false ;  2,  injurious ;  8,  malicious. 

Although  the  evidence  of  malice,  in  an  action  for  slander  of  property,  be 
not  very  strong,  if  there  be  evidence  tending  to  such  condnsion,  it  is 
proper  to  submit  the  question  to  the  jniy. 
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The  presumption  of  malice  is  not  overcome  hj  showing,  that  the  defendant 
acted  nnder  the  advice  of  oonnsel,  unless  it  also  appears,  that  he  had 
trathf  olljr  disclosed  to  his  counsel  all  the  material  &ct8  within  his  knowl- 
edge ;  and  where  it  appears,  that  his  statements  to  his  counsel  were  tlie 
same  as  those  made  in  his  testimony  on  the  trial,  which  were  In  conflict 
with  other  testimony  on  points  within  his  own  personal  knowledge,  the 
jury  have  justification  in  finding  that  he  did  not  make  a  truthAil  disdos* 
ure  of  all  the  &cts  within  his  knowledge. 

J.  C.  Jfewhirhj  for  the  appellant. 

This  is  an  action  for  slander  of  plaintiff's  title  to  personal 
property. 

The  action  was  tried  in  Columbia  county,  at  a  Circuit 
Court,  on  the  15th  day  of  January,  1863. 
.  The  plaintiff  hired  and  occupied  a  farm  of  the  defendant, 
in  the  town  of  Livingston,  Columbia  county,  for  three  years, 
from  April  1,  1859,  to  April  1,  1862,  under  a  hiring  from 
year  to  year  by  verbal  agreement. 

The  agreement  for  the  last  year  from  April  1,  1861,  to 
April  1, 1862,  was  made  in  March,  1861,  and  was  a  parol 
contract.  By  this  agreement  the  plaintiff  hired  the  farm  of 
defendant  for  one  year  from  April  1, 1861.  The  plaintiff 
and  one  witness  testified,  that,  in  the  agreement  of  hiring,  the 
plaintiff  was  to  have  the  privilege  of  sowing  the.  farm  to  rye 
in  the  fall,  and  reaping  it ;  the  plaintiff  to  have  the  use  of 
the  barn  and  press,  on  the  farm,  to  press  the  straw  of  the  rye 
to  be  sown,  and  slat- wood  off  the  farm  to  use  in  pressing  the 
straw,  and  the  privilege  of  the  bam  to  thresh  the  rye  in. 
The  defendant  testified  that  it  was  a  hiring  for  a  year  from 
April  1, 1861,  and  that  nothing  was  said  about  these  privileges. 

The  plaintiff  sowed  rye  on  the  farm  in  the  fall  of  1861,  and 
in  March,  1862^  he  offered  the  rye  then  growing  on  the  farm 
for  sale  at  public  vendue ;  when  the  rye  was  offered  for  sale 
the  defendant  said :  ^'  I  forbid  selling  the  rye,  it  is  mine  ; " 
he  did  not  repeat  it,  or  make  any  other  attempt  to  prevent 
the  sale.  The  plaintiff  said  he  would  indemnify  the  pur- 
chaser ;  the  rye  was  then  sold  and  bid  off  by  Peter  Shaver 
for  $3.37i  per  bushel  sowing.  There  were  one  hundred  and 
thirteen  bushels  sown. 
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Andrew  H.  Hallenbeck,  testified  that  he  heard  the  defend- 
ant forbid  the  sale;  that  he  was  prevented  thereby  from 
bidding  on  the  lye,  and  declined  to  bid  on  that  acconnt ;  that 
he  would  have  bid  $3.75  per  bnshel  sowing  ^  with  the  privi- 
l^e  of  pressing  the  straw  with  the  press,  and  slat  wood  from 
the  premises."  He  also  testified  that  the  privilege  of  thresh- 
ing, pressing  and  getting  slat  wood,  would  have  been  worth 
at  least  twenty-five  cents  a  bushel  —  not  more. 

There  is  no  evidence  that  any  one  else  was  deterred  from 
bidding  by  the  defendant  forbidding  the  sale. 

The  defendant,  before  the  sale,  consulted  counsel  as  to  his 
rights,  by  whom  he  was  advised  to  go  there  on  the  day  of 
sale  and  forbid  the  sale ;  4hat  he  did  no  more  than  forbid  the 
sale  and  say  that  the  rye  was  his,  and  that  he  believed  it  was 
true. 

The  plaintiff  gave  evidence  that  the  defendant,  on  several 
occasions  in  the  spring  of*  1862,  before  the  sale,  had  spoken 
of  the  rye  as  plaintiff's  rye. 

When  the  plaintiff  rested  the  case  on  his  part,  the  defend- 
ant moved  for  a  nonsuit,  and  to  dismiss  the  complaint. 

The  motion  was  denied  and  the  defendant  duly  excepted. 

The  defendant  then  introduced  evidence. 

Upon  the  testimony  being  dosed,  the  defendant  insisted 
to  the  court,  that  on  the  whole  case,  as  presented  by  the  evi- 
dence, the  plaintiff  was  not  entitled  to  recover,  and  again 
moved  the  court  to  nonsuit  the  plaintiff. 

The  court  held  otherwise  and  denied  the  motion,  to  which 
the  defendant  excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $60.  The 
defendant  moved  for  a  new  trial  on  the  minutes  of  the  jus- 
tice, which  was  denied,  and  judgment  was  entered  on  the 
verdict. 

The  defendant  appealed  from  the  order  denying  a  new 
trial,  and  from  the  judgment,  to  the  Supreme  Oourt,  where 
the  judgment  was  affirmed. 

I.  The  agreement  for  the  hiring  of  the  farm  was  made  in 
March,  1861,  and  the  term  was  to  commence  April  1, 1861, 
and  to  continue  for  one  year. 
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This  agreement  as  daimed  by  plaintifl^  so  far  as  it  provi- 
ded that  the  plaintiff  should  have  the  right  to  reap  the  rye 
to  be  sown,  to  thresh  it  in  the  bam  on  the  premises,  to  use 
the  bam  for  harvesting  the  rye,  to  nse  the  press  on  the  farm 
to  press  the  straw  from  this  rye,  and  to  get  slat  wood  from 
the  farm  was  a  contract  relating  to  an  interest  in  land,  and  a 
contract  for  the  sale  of  an  interest  in  land,  and  the  agreement, 
being  by  parol,  and  not  in  writing,  is  void,  and  conveyed  no 
right  or  title  to  the  plaintiff  to  the  growing  rye,  or  these 
other  privileges.  (3  B.  S.  185,  §§  6,  8.) 

1.  The  lease. or  term  expired  April  1, 1862,  and  the  right 
to  reap  the  rye,  etc.,  was  a  right  to  be  exercised  after  the 
expiration  of  the  year,  for  which  period  only  a  parol  lease  is 
good. 

2.  The  agreement  that  the  plaintiff  could  reap  the  rye, 
gather,  thresh,  etc.,  on  the  farm,  was  an  interest  in  real 
estate. 

It  was  a  contract  giving  to  the  plaintiff  the  right  to  nse 
the  soil,  to  grow  and  bring  the  rye  to  maturity,  and  a  right 
of  entry  on  the  farm  to  cut  and  gather  it  after  the  expiration 
of  the  year. 

This  was  an  interest  in  the  land,  and  a  right  to  control  it 
for  the  above  purposes  to  the  exclusion  of  the  defendant,  or, 
at  least,  it  affected  the  defendant  in  the  exclusive  use  of  his 
land.  (Long  on  Sales,  by  Band,  p.  80;  HimghiaUng  v. 
Hougktalingy  5  Barb.  884 ;  Mumford  v.  Whitney ^  15  Wend. 
892 ;  Whiim<Mr8h  v.  Cutting^  10  Johns.  860.) 

8.  The  plaintiff  had  a  valid  contract  for  the  use  of  the 
farm  for  one  year  from  April  1,  1861,  and  no  longer ;  so 
far  as  the  contract  provided  for  any  use  of  the  farm  aft^r  that 
time,  it  is  the  same  as  if  no  such  provisions  were  in  the  con- 
tract. 

4.  The  plaintiff  only  claimed  this  right  by  thb  agreement 
made  in  Mardi,  1861 ;  he  does  not,  in  his  testimony,  claim 
that  any  other  agreement  was  made  at  any  time  for  these 
privileges ;  but  in  his  testimony  rests  his  title  to  the  growing 
crops,  and  these  privileges  on  the  agreement  of  March^ 
1861. 
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6.  On  the  first  daj  of  April,  1862,  all  his  rights  in  law, 
ceased,  and  the  plaintiff  had  no  right  to  the  growing  crops. 

6.  The  stipulations  in  the  agreement  that  the  plaintiff 
could  use  the  bam  and  press  on  the  farm  and  get  slat  wood 
from  the  farm,  to  harvest  the  rye  and  press  the  straw,  were 
void  as  being  an  agreement  relating  to  an  interest  in  lands. 
The  right  to  nse  the  farm  for  these  purposes  would  interfere 
with  the  defendant's  right  to  the  exclusive  use  of  his  land. 

The  right  to  get  or  cut  slat  wood  was  clearly  an  interest  in 
real  estate.  {Oreetw.  Armatrongj  1  Den.  650.) 

n.  K  the  contract  of  March,  1861,  provided  that  the 
plaintiff  could  reap  the  rye  and  have  the  other  privileges 
after  April  1, 1862,  it  was  a  lease  for  a  term  exceeding  one 
year,  or  was  a  contract  for  the  leasing  of  land  for  a  longer 
period  than  one  year,  and  therefore  void  so  far  as  relates  to 
those  privileges.  (2  R.  S.  135,  §  8.) 

III.  K  the  contract  of  March,  1861,  as  to  the  above  privi- 
l^es  is  not  a  contract  relating  to  an  interest  in  lands,  or  for 
the  sale  of  an  interest  in  lands,  then  it  was  an  agreement, 
which,  by  its  terms,  was  not  to  be  performed  in  one  year 
from  the  making  thereof,  and,  not  being  in  writing,  is  void  so 
far  as  relates  to  reaping  the  rye  and  the  other  privileges 
above  mentioned. 

The  contract  was  made  in  Maidi,  and,  by  its  terms,  could 
not  be  fully  performed  in  less  than  a  year  and  a  half  after 
the  making  of  it.  {BroadwM  v.  Getnum^  2  Denio,  87; 
Thomas  v.  Dtokif%eony  14  Barb.  90 ;  Baldwin  v.  Palmer j  10 
N.  Y.  232.) 

lY.  The  contract  was  either  a  contract  relating  to  an 
interest  in  real  estate,  a  leasing  for  a  longer  period  than  one 
year,  or  a  contract  which,  by  its  terms,  was  not  to  be  per- 
formed in  one  year  from  the  making  thereof. 

In  either  case  the  contract  was  void,  and  gave  to  the 
plaintiff  no  right  to  the  growing  crops  or  to  the  other  privi- 
leges which  he  undertook  to  sell  at  the  vendue,  in  March,  1862. 

Y.  It  cannot  be  claimed  that  the  agreement  to  allow  the 
defendant  to  sow  and  reap  the  rye,  with  the  other  privileges, 
was  a  parol  license,  and  the  plaintiff,  having  acted  upon  it, 
You  lY.       61 
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obtained  an  irrevocable  title  to  the  growing  rye  and  other 
privileges. 

1.  The  doctrine  that  a  parol  license  to  do  an  act  upon  the 
land  of  another,  which  has  been  acted  npon,  conveys  a  title 
and  cannot  be  revoked,  has  been  overmled,  and  it  is  now  held, 
that  a  parol  license  conveys  no  title,  and  is  only  a  protection 
for  acts  done,  and  may  at  any  time  be  revoked.  {Himghtaling 
V.  Hotightaling^  5  Barb.  379 ;  Miller  v.  Auburn  dk  8.  R.  R. 
Co.,  6  Hill,  62 ;  Mumfard  v.  WhiUng,  15  Wend.  381 ;  Cook 
V.  Stea^meSj  11  Mass.  536 ;  ^erUiman  v.  Smithy  i  East.  108 ; 
Pierrepont  v.  JBamard^  2  Seld.  279.) 

2.  A  license  is  founded  in  personal  confidence,  and  is  not 
assignable,  so  that,  even  if  good  as  a  license,  the  plaintiff  still 
had  no  interest  that  he  conld  sell  and  transfer  to  a  purchaser. 

3.  The  defendant,  by  forbidding  the  sale  of  the  rye  and 
claiming  it  as  his  own,  revoked  the  license,  as  he  had  a  right 
to  do,  and  thus  put  an  end  to  any  rights  the  plaintiff  had  under 
claim  of  license. 

YI.  The  testimony  given  by  plaintiff  that  the  defendant 
assisted  to  put  in  the  rye  in  the  fall  of  1861,  and  that  in  the 
spring  of  1862,  before  the  vendue,  the  defendant  had  spoken 
of  the  rye  as  plaintiff's,  was  introduced  to  corroborate  the 
testimony  of  plaintiff  that  his  version  of  the  agreement  of 
March,  1861,  was  correct,  and  to  show  that  the  defendant  eo 
understood  it  a  short  time  before  he  forbade  the  sale  and 
claimed  the  rye  as  his ;  and  also  to  have  a  bearing  upon  the 
question  of  maUce,  and  not  for  the  purpose  of  proving  a  new 
agreement  made  after  March,  1861. 

1.  The  plaintiff,  when  testifying  as  a  witness,  did  not  tes- 
tify to  any  new  agreement,  but  in  his  testimony  expressly 
claimed  the  rye  and  these  privileges  by  the  agreement  of 
March,  1861. 

2.  These  acts  do  not  prove  a  new  contract;  the  most  that 
they  show  is,  that  the  defendant  supposed  that,  by  the  agree- 
ment of  letting,  March,  1861,  the  plaintiff  had  the  right  to  put 
in  rye,  and  that  it  belonged  to  him  by  that  agreement.  Thia 
was  done  and  said  by  defendant  before  he  consulted  counsel 
and  was  advised  as  to  his  legal  rights. 


1868.]  LncK  v.  McKnwnT.  408 

Argnunent  of  Coimflel. 

3.  The  consent  of  defendant  that  plaintiff  conld  bow  the 
rye,  so  far  as  such  consent  can  be  drawn  from  his  helping 
plaintiff  prepare  the  ground  for  the  sowing  of  the  rye,  and 
knowing  that  the  plaintiff  was  sowing  the  rye,  at  most,  only 
amounts  to  a  parol  license,  and  could  be  revoked  at  any 
time. 

4.  It  was  not  an  agreement,  also  for  the  reason,  that  there 
was  no  consideration  to  support  it;  none  was  proven.  The 
rent  reserved  to  be  paid  by  the  agreement  of  March,  was  not 
a  consideration  for  a  new  agreement ;  that  rent  the  plaintiff 
had  already  agreed  to  pay,  and  was  the  consideration  of  the 
agreement  of  March ;  it  was  a  past  consideVation,  and  it  does 
not  appear  that  this  rent  had  not  been  paid  prior  to  this  time. 

5«  If  a  new  agreement  was  then  made  it  was  by  parol,  and 
being  for  an  interest  in  real  estate,  it  was  void. 

6.  The  plaintiff  alleging  a  new  agreement,  it  was  for  him 
to  prove  a  valid  agreement,  as  to  consideration  and  all  other' 
things  requisite  to  make  out  a  valid  agreement.  This  he 
failed  to  do. 

7.  In  regard  to  the  slat-wood,  the  privilege  was  to  have  it 
off  the  farm;  the  only  fair  and  reasonable  construction  of 
this  privilege  is,  that  the  plaintiff  was  to  have  the  right  to 
cut  slat- wood  from  the  farm ;  the  privilege  was  general  and 
not  confined  to  slat-wood  then  cut. 

The  case  was  tried  on  the  part  of  the  plaintiff  upon  the 

theory,  that  the  plaintiff  had  the  right  to  the  growing  crops 

and  the  other  privileges,  by  the  agreement  of  March,  1861, 

and  no  mention  was  made  on  the  trial  of  any  new  agreement, 

'  and  no  new  agreement  was  proven. 

YII.  For  the  above  reasons,  when  plaintiff  rested  he  had 
not  made  out  any  title  to  the  rye,  and  the  evidence  showed 
the  rye  belonged  to  the  defendant,  and  the  court  should  have 
granted  the  defendant's  motion,  then  made,  to  nonsuit  the 
plaintiff  and  dismiss  the  complaint. 

VIII.  The  words  spoken  by  the  defendant  were  spoken  in 
pursuance  of  a  claim  of  title,  for  which  he  not  only  had  some 
ground,  but  strong  ground,  and  not  for  the  purpose  of  injuring 
the  plaintiff. 
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1.  The  defendant  had  consulted  connael  as  to  his  rights, 
bj  whom  he  was  adidsed  to  attend  the  yendne  and  forbid 
the  sale,  in  pnrsaance  of  which  advice  he  did  attend  and 
speak  the  words  complained  of. 

2.  He  only  said :  *^  I  forbid  selling  the  rye,  it  is  mine." 
He  did  not  repeat  it,  or  do  any  other  act  to  prevent  bidding. 
He  only  did  what  was  necessary  to  protect  what  he  had  been 
advised  and  believed  to  be  his  rights. 

8.  The  whole  case  shows,  that  the  defendant  had  reasonable 
grounds  to  believe  that  the  growing  rye  belonged  to  him, 
and  that  he  had  a  right  to  give  notice  of  his  claim,  and  it 
was  his  duty  to  do  so. 

It  is  diflScult  to  see  how  the  neglect  by  defendant,  when  he 
forbid  the  sale,  to  add  that  he  had  consulted  counsel,  and 
was  acting  under  advice  of  counsel,  was  a  want  of  good  faith 
or  showed  malice. 

4.  There  is  no  evidence  in  the  case  to  show  that  he  had 
.•any  other  object  in  forbidding  the  sale. 

6.  The  fact  that  he  had  spoken  of  the  growing  rye  before 
the  sale  as  the  rye  of  the  plaintiff,  does  not  show  bad  faith 
or  malice  in  forbidding  the  sale ;  this  was  said  before  he  had 
been  advised  of  his  rights. 

6u  The  questions  of  law  above  discussed,  sufficiently  show 
that  the  defendant  had  some  ground  for  the  claim  he  asserted, 
and  reason  to  believe  it  true. 

IX.  In  order  to  maintain  an  action  for  slander  of  title, 
three  things  are  necessary,  and  must  be  proved  by  the  plaint- 
iff: First,  that  the  words  are  false ;  second,  they  must  work 
an  injury  to  the  plaintiff  in  respect  to  his  title;  and,  third,  ' 
they  must  be  miJicious,  that  is,  they  must  be  intended  to 
injure  the  plaintiff.  (Kendall  v.  i^one^  2  Sand£  269.) 

It  is  submitted  that  neither  of  these  requisites  are  estab- 
lished in  this  case. 

If  an  action  can  be  maintained  under  the  circumstances  in 
this  case,  then  no  one  is  safe  in  giving  notice  of  a  daim 
which  he  honestly  may  think  he  has,  to  protect  the  rights  he 
tnay  have. 

X.  If  the  defendant  had  some  ground  for  the  claim  he 
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asserted,  he  is  not  responsible,  and  the  action  cannot  be 
maintained.  {Baily  v.  Dean^  5  Barb.  297 ;  KendaU  v.  Stone ^ 
2  Sandf.  269 ;  Starkie  on  Slander,  202,  203.) 

In  Baily  v.  Decm^  at  page  301,  it  is  said :  ^^  If  there  be 
some  ground  for  the  claim,  the  cases  all  agree  that  the  action 
cannot  be  sustained,  provided  that  the  assertion  is  in  pnrsn- 
ance  of  such  daim.^' 

XI.  The  court  erred  in  not  granting  the  motion  of  defend- 
ant at  the  close  of  the  case,  to  nonsuit  the  plaintiff;  there 
was  no  disputed  question  to  submit. 

XII.  There  is  not  sufficient  evidence  to  sustain  the  verdict, 
and  for  this  reason,  also,  the  judgment  should  be  reversed, 
and  a  new  trial  granted. 

R.  E.  AndrewSj  for  the  respondent. 

I.  Every  element  necessary  to  establish  a  cause  of  action 
existed  in  this  case — i.  «.,  falsity,  injury  and  malice. 

II.  Falsity,  because  the  plaintiff  was  the  owner  of  the  rye. 
1.  Conceding  that  the  original  lease  was  void  so  far  as  it 

was  a  leasing  of  land  for  a  longer  period  than  one  year.  Yet 
there  was  a  valid  leasing  for  one  year  for  a  price  which,  by 
the  terms  of  the  lease,  was  greater  than  according  to  the 
price  agreed  upon  between  the  parties  would  be  the  price  for 
the  year,  and  that  excess  was  the  price  of  the  privilege  of 
sowing  the  farm  to  rye  in  the  fall  of  1861,  and  reaping  it  in 
the  fall  of  1862,  with  the  other  privileges  to  be  enjoyed  by 
the  plaintiff  after  the  expiration  of  the  year. 

In  this  condition  of  things,  the  plaintiff,  with  the  knowl- 
edge, consent  and  assistance  of  the  defendant,  sowed  the  rye 
in  the  fall  of  1861,  and  the  defendant  subsequently  spoke  of 
it  and  treated  it  as  plaintiff's  rye. 

These  transactions,  occurring  in  the  fall  of  1861,  and  within 
one  year  before  the  time  for  reaping  the  rye,  constituted  a 
valid  lease  or  agreement,  renewing  and  extending  the  original 
lease  or  agreement,  and  rendering  that  which  before  was 
in  part  void,  valid  in  all  things,  and  as  effectual  as  if  in 
writing. 
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The  title  to  the  rye,  with  the  right  to  reap  it,  etc.,  thus 
became  vested  and  complete. 

2.  The  Blander  nttered  in  this  case  was  so  uttered  on  the 
10th  day  of  March,  1862,  before  the  time  when  even  the 
defendant  claims  that  the  lease  and  right  of  the  plaintiff 
expired. 

In  any  view  of  the  case,  the  rye  was  therefore  then  the 
property  of  the  plaintiff. 

3.  The  rye  crop  having  been  put  in  with  the  knowledge, 
and  by  the  consent  and  assistance,  of  the  defendant,  and  being 
acknowledged  by  him  to  belong  to  the  plaintiff,  the  same 
thereby  upon  the  principle  of  estoppel  (independent  of  the 
implied  contract  and  extension  of  lease)  became  the  property 
of  the  plaintiff. 

The  same  principle  was  maintained  in  Dewey  v.  Bordwdl^ 
9  Wend.  67 ;  1  Phil,  on  Ev.  (Edwards'  ed.)  464  and  n.  1,  p.  454. 

4.  Whether  the  right  to  slat-wood  was  or  was  not  carried 
by  the  contract  of  hiring,  is  not  material ;  because  the  suit 
was  brought  for  slander  of  plaintiff's  title  to  a  crop  of  rye, 
and  not  to  slat-wood.  Besides,  it  does  not  appear  whether 
the  slat-wood  was  already  cut  and  dried,  or  was  standing. 

5.  The  same  may  be  said  in  regard  to  the  privilege  of 
having  the  use  of  the  bam  and  press  on  the  farm  to  press  the 
straw  with.  Besides,  the  implied  extension  of  the  term  of 
the  parol  lease  arising  from  the  circumstances  under  which 
the  rye  was  sown,  would  carry  with  it  all  these  privileges  as 
part  of  the  rights  and  premises  originally  leased  or  intended 
so  to  be. 

III.  Injury.  This  was  fally  and  undeniably  established. 
This  Was  not  controverted  upon  the  trial,  nor  did  the  defend- 
ant ever  make  any  point  that  it  was  not,  except  upon  the 
alleged  ground  that  the  rye  did  not  belong  to  the  plaintiff. 

IV.  Malice.  This  was  a  question  of  fact,  and  fully  sus- 
tained by  the  evidence. 

Y.  !N*o  other  points  were  raised  on  the  trial  or  at  General 
Term. 

YI.  On  the  argument  of  this  cause  the  appellant  can  raise 
no  question  except  the  question  as  to  the  validity  of  the  con- 
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tract  of  leasing,  because  ho  other  was  raised  on  the  trial,  and 
it  is  submitted  that  that  question  is  fully  met. 

He  can  raise  no  question  on  the  argument  here,  under  the 
general  exception  in  the  case,  to  the  denial  of  the  nonsuit. 

Because,  if  there  was  any  defect  in  the  plaintiff's  case, 
the  defendant  was  bound  to  point  it  out,  in  order  that  it 
might  be  supplied. 

WooBBUFF,  J.  Three  questions  are  involved  in  the  con- 
troversy  between  these  parties :  First,  will  an  action  lie  for 
slander  of  the  plaintiff's  title  ?  Second,  was  tliere  sufficient 
proof  to  warrant  the  submission  to  the  jury  of  the  question, 
whether  the  plaintiff  had  title  to  the  rye  in  respect  of  which 
the  alleged  slander  was  uttered,  or  in  other  words,  were  the 
words  false?  Third,  was  the  alleged  slander  uttered  mali- 
ciously? 

If  these  questions  are  all  answered  affirmatively,  it  is  not 
claimed  that  the  plaintiff  was  not  entitled  to  recover  the  dam* 
ages  which  the  jury  by  their  verdict  have  found  in  his  favor. 

The  plaintiff  having  hired  the  defendant's  farm  from  April 
1,  1861,  to  the  1st  of  April,  1862,  had,  in  the  fall  of  1861, 
sown  rye,  and  he  claimed  that  the  crop  was  his ;  that  he«had 
the  privil^e  of  harvesting  the  rye,  and  of  using  the  hay-press 
to  press  the  straw,  and  gathering  from  the  farm  slat-wood 
wherewith  to  inclose  or  bind  the  straw  when  pressed. 

On  the  10th  of  March,  in  pursuance  of  previous  noticCy 
the  plaintiff  had  an  auction  upon  the  premises,  at  which  he 
put  up  the  growing  rye  for  sale,  and  sold  it  for  $881.87. 

The  alleged  slander  consisted  in  the  public  declaration 
made  by  the  defendant  at  the  auction  sale,  that  he  forbade 
the  sale  of  the  rye,  and  that  the  rye  was  his.  By  reason  of 
which  the  plaintiff  alleges  the  rye  was  sold  for  a  less  sum 
than  its  real  value,  and  that  he  thereby  sustained  damage. 
For  that  the  jury  found  a  verdict  for  the  plaintiff  of  $60. 

1.  I  perceive  no  legal  impediment  to  the  maintenance  of 
an  action  for  falsely  and  maliciously  asserting  title  to  personal 
property  exposed  by  another  for  sale,  in  order  to  prevent 
persons  present  from  bidding  or  purchasing. 
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Cases  of  slander  of  title,  most  frequently  arising,  relate  to 
the  title  to  real  estate  or  leasehold  interests  therein ;  but  there 
is  no  difference  in  the  principle  or  liability  therefor,  whether 
the  property  referred  to  be  real  or  personal.  On  this  point  I 
concur  in  the  oonclnsion  of  the  chief  judge,  that  the  action 
may  be  sustained. 

2.  On  the  question  whether  the  plaintiff  or  the  defendant 
in  fact  showed  title  to  the  rye,  or,  in  another  form,  whether 
the  declaration  of  the  defendant  that  the  rye  was  his,  was 
false,  I  think  it  is  not  accurate  nor  at  all  warranted  by  the 
proofs  to  regard  the  property  put  up  at  the  auction,  as  the 
property  in  the  rye  for  any  purpose  lor  which  a  purchaser 
might  make  it  usefiil  during  the  twenty  days  only  which 
would  elapse  before  the  1st  of  April  (when  the  term  of  the 
plaintiff's  hiring  would  expire), — whether  as  pasture  or  other- 
wise,  snow  being  then  on  the  ground,  and  the  rye  itself,  or  so 
mtich  of  the  growth  as  had  sprung  up  the  previous  fall  being 
of  very  little  if  of  any  value,  unless  permitted  to  mature  and 
be  harvested  in  the  summer  or  fall  following. 

Palpably,  it  was  the  future  crop  which  was  the  subject  of 
the  auction  sale;  it  was  that  in  which  the  plaintiff  claimed 
title ;  it  was  that  for  which  the  bidders  offered,  and  it  was 
that  to  which  the  words  spoken  had  the  plainest  reference, 
and  to  that  the  title  of  the  plaintiff  was  injured,  and  by 
injury  to  that,  he  sustained  damage.  It  was  obviously  that 
which  was  sold  for  $381.87,  and  not  any  mere  right  to  the 
pasture  or  otlier  use  of  the  rye  fields,  for  twenty  days  in  March. 
The  jury  could  not  have  found  that,  for  injury  to  the  title  to 
that  twenty  days'  pasture,  the  plaintiff  sustained  damage  to 
$60  over  and  above  the  sum  bidden  by  the  purchaser. 

Whether  the  defendant's  assertion  of  title  was  true  or  false, 
depended  upon  the  conclusion  which  the  jury  might  draw 
from  conflicting  testimony. 

There  was  testimony  that,  upon  the  hiring  for  the  year, 
from  A][>ril  Ist,  1861  to  April  1st,  1862,  the  defendant  assured 
the  plaintiff  that  he  might  sow  rye  in  the  fall  and  harvest  it, 
etc.,  in  the  summer  or  fall  of  1862;  and,  whatever  objection 
may  be  urged  to  the  want  of  binding  force  of  such  a  parol 
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assurance  under  the  statnte  of  fraads,  it  was  not  irrelevant  to 
tlie  inquiry,  whether  the  acts  and  declarations  of  the  defend- 
ant, in  the  fall  of  1861,  did  not  amount  to  a  then  binding 
contract,  under  which  the  plaintiff  was  entitled  to  the  rye, 
and  to  the  privilege  of  harvesting  it  within  one  year  next 
ensuing,  i.  «.,  in  the  summer  or  fall  following.  And  on  that 
subject  there  was  evidence  tending  to  show,  that  in  the  fall 
of  1861,  the  defendant  assisted  the  plaintiff  in  preparing  the 
ground  for  rye,  and  encouraged  the  plaintiff  to  sow  it,  and  that, 
as  a  part  of  the  transaction,  which  of  itself  would  constitute  fur- 
ther consideration  for  the  privily  of  harvesting  the  rye,  the 
plaintiff  consented  to  and  did  put  into  the  ground  for  the 
defendant  his  timothy  seed,  for  the  permanent  improvement 
of  the  farm.  Besides  this,  the  plaintiff's  witnesses  showed 
repeated  declarations  of  the  defendant,  prior  to  the  auction, 
to  the  effect,  or  in  substance,  that  it  was  the  plaintiff's  rye. 

From  all  the  testimony  it  was  competent  for  the  jury  to 
infer  that  there  was,  between  the  plaintiff  and  the  defendant 
when  the  rye  and  the  timothy  seed  was  sown,  a  full  under- 
standing that  the  rye  produced  was  the  property  of  the 
plaintiff,  and  that  he  should  have  the  privilege  of  harvesting 
the  same. 

An  arrangement,  then,  made  to  that  effect  or  mutually 
affirmed  at  that  time,  in  faith  whereof  the  plaintiff  sowed  the 
rye,  and  sowed  also  for  the  defendant  his  timothy  seed,  would 
not  be  invalid  under  the  statute  of  frauds.  And,  therefore, 
a  finding  of  the  jury  that  the  rye  was  the  plaintiff's  rye,  is 
not  without  evidence.  Such  a  finding  involves  the  conclusion, 
that  the  declaration  of  the  defendant  at  the  auction  that  the 
rye  wm  his,  was  not  true.  It  would  not  be  difficult  to  sug- 
gest, moieover,  equitable  grounds,  plausible  at  least,  for 
insisting  that,  after  all  that  had  transpired,  the  defendant 
could  not  be  permitted  to  hinder  or  prevent  the  harvest- 
ing of  the  rye,  which  the  plaintiff  had  thus  been  induced 
to  sow. 

3.  It  is,  however,  not  enough  that  the  words  spoken  were 
injurious,  and  were  untrue,  it  must  also  be  shown  that  they 
were  malicious. 
Vol.  IV.       62 
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It  is  entirely  clear,  that  if  a  person  have,  or  believes  that  he 
has,  a  claim  to  property  offered  for  sale  to  third  persons,  and 
in  order  to  prevent  their  purchasing,  he  in  good  faith  dis- 
closes  his  claim  according  to  its  true  import,  no  action  will 
lie  against  him.  In  such  case  he  does  nothing  more  than  it 
is  his  right  and  his  duty  to  proposed  purchasers  to  do,  if  he 
would  protect  his  claim.  His  silence  on  such  an  occasion, 
and  bis  omission  to  give  warning,  would  operate  to  estop 
him  to  assert  the  right  which  he  believes  he  has  to  the 
property.  The  law  does  not  require  parties  to  forbear  assert- 
ing their  \;laim  at  the  peril  of  an  action  for  slander.  Nor 
does  it  place  a  party  who  acts  in  good  faith,  in  the  alternative 
of  being  estopped,  by  neglecting  to  give  notice  if  he  is  silent,  or 
of  being  liable  to  damages  if  he  speaks,  and  his  claim  proves 
to  be  invalid. 

It  must,  therefore,  appear,  that  he  acted  with  malice,  in 
asserting  that  he  had  title. 

And  here,  also,  the  question  before  us  is,  was  there  in  this 
case,  evidence  which  made  it.  proper  to  submit  the  question 
of  malice  to  the  jury  7  which  is  in  effect  the  question  whether 
the  defendant  acted  simply  from  a  desire  to  protect  what  he 
deemed  his  own  rights,  by  giving  such  notice  of  his  claims  to 
bidders  that  should  save  him  from  the  subsequent  imputa- 
tion of  having,  by  his  silence,  permitted  them  to  buy  in 
ignorance  thereof,  or,  by  estoppel,  precluded  himself  from 
thereafter  alleging  his  claim  against  the  purchaser. 

There  was  evidence  that  he  acted  under  the  advice  of 
counsel.  If  it  had  clearly  appeared  that  he  had  truthfuUy 
disclosed  to  his  counsel  all  the  material  facts  within  his  know- 
ledge, and  that  they  advised  him  therefore  that  he  had  title 
to  the  rye,  and  believing  that,  and  on  their  advice,  he  gave 
the  notice,  this  would  repel  all  idea  of  malice.  Cases  of 
prosecution,  under  the  advice  of  counsel,  under  like  full  dis- 
closure of  all  the  facts,  present  a  similar  question,  where  an 
action  in  the  case  charging  the  prosecution  to  have  been 
malicious,  is  brought,  where  acting  in  good  fiiith,  under  the 
advice  of  counsel,  is  deemed  a  protection. 

Here,  the  repeated  admissions  of  the  defendant,  testified 
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to  by  several  witneBsee,  tended  not  only  to  show  that  he  had 
no  title,  but  tliat  he  knew  that  he  had  no  title  to  the  rye,  and 
if  the  jnry  believed  these  witnesses,  there  was  some  ground 
for  the  inference  that  knowing  he  had  no  title,  he  acted  with 
malice  in  asserting  that  he  had. 

And  again,  if  the  jury  believed  the  plaintiff's  witnesses, 
and  the  testimony  tending  to  establish  the  plaintiff's  right  to 
harvest  the  rye,  they  must  have  believed  that  the  defendant 
did  not  make  a  truthful  disclosure  of  all  the  facts  within  his 
knowledge,  when  he  took  the  advice  of  counsel.  Indeed  the 
plaintiff  himself  testified,  that  he  made  to  his  counsel  the 
same  statement  which  was  embodied  in  his  own  testimony  at 
the  trial,  and  that  statement  was  greatly  in  conflict  with  what 
was  testified  to  by  others,  in  particulars  necessarily  in  his 
personal  knowledge,  and  in  marked  contradiction  of  the 
admissions  several  times  made  by  him,  as  testified  to. 

Although  the  evidence  of  malice,  as  it  appears  in  the 
printed  case,  is  not  very  strong,  and  might  incline  me  to 
doubt  whether  the  plaintiff  had  any  other  purpose  than  a 
perfectly  legal  and  proper  one,  viz.,  to  notify  bidders  that  he 
should  insist  upon  a  claim  which  he  believed  he  had,  and 
so  induce  them  to  ascertain  all  the  facts  before  they  took  the 
risk  of  the  purchase,  still  there  was  evidence  as  already  seen, 
tending  to  the  opposite  conclusion.  And  it  is,  I  think, 
entirely  clear  that  it  was  proper  to  submit  that  question  to 
the  jury. 

The  charge  of  the  court  to  the  jury,  is  not  contained  in  the 
case.  We  must  assume  it  to  have  been  satisfactory.  No 
doubt  it  correctly  stated  to  the  jury  the  rules  of  law  by  which 
they  must  be  governed,  with  all  proper  statement  of  the 
defendant's  right,  if  acting  in  good  faith,  to  protect  his  sup- 
posed claim,  by  giving  notice  thereof.  Assuming  the  instruc- 
tions  to  the  jury  to  have  been  correct,  they  must  have  found 
that  the  defendant  spoke  the  words ;  that  they  wer^  false ;  that 
they  were  spoken  maliciously,  and  that  the  plaintiff  sustained 
thereby  the  damages  awarded  to  him  by  their  verdict. 

We  cannot  say  that  there  was  not  evidence  in  support  of 
these  findings,  and  there  was,  therefore,  no  error  in  law  which 
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justifies  any  reversal  in  this  court.  The  judgment  shouldy 
for  these  reasons,  be  afSrmed« 

GBOYEBy  Mason,  Clebke,  Milleb,  and  Dwight,  JJ.,  con- 
curred in  affirming,  on  the  grounds  stated  by  Woodbuff,  J. 

Judgment  affirmed,  with  costs. 
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EuBHA  £.  WiLsoK,  SeBpondent,  v.  Benjahzn  F.  Wilsok, 

Appellant. 

EVIDENCB.  RVUB  COHCBRKIRO.  RlTEBSAL  OF  JITDGMBHT  ON  GR017ND  OF 
DCFBOFEB  ADMIWION  OF.     AGBNCT.     PbIHCIPAL  AND  AGBNT. 

Tlie  legml  role  is,  that,  when  incompetent  evidenoe  it  leoeiTed,  to  which 
the  proper  ezoepti<Mi  it  taken,  the  Judgment  mntt  he  rcTcrted,  nnlett  it 
appeart  from  the  case,  that  such  eridenoe  conld  not  have  injured  the 
party.  (WorraU  ▼.  Parmelee,  1  Comtt.  519.) 

EMdenoe  to  prove,  that  the  defendant  had,  at  tome  preTiout  time,  made  a 
&lse  ttatement  concerning  a  fact  not  in  istue  at  the  trial,  and  concerning 
which  there  wat  no  conflicting  teetimonj  given  bj  the  defendant,  wiiich 
evidence  conld  have  no  other  effect  than  to  ditcredit  the  defendant't  tes- 
timony, not  otherwite  impeached,  wat  erroneoutlj  admitted,  and  the 
Judgment  againtt  the  defendant  mutt  be  reverted  for  that  reason  alone. 

The  judgment  in  this  case  being  reversed  on  the  ground  of  the  admission 
of  incompetent  evidence  to  the  injury  of  the  defendant,  the  real  issue 
between  the  parties,  which  involved  the  question  of  agencj,  and  the 
relations  of  principal  and  agent,  and  which,  on  the  trial,  was  chieflj  a 
question  of  &ct,  has  here  but  a  secondary  place.  The  principle  enunci- 
ated, where  the  &ct  of  agen^  is  found,  is  fiimilisr,  and  is  thus  stated  in 
the  opinion  of  Gboveb,  J. 

An  agent  is  bound  to  exert  his  care  and  skill  in  making  as  good  a  bargain 
as  practicable  for  his  principal,  and  he  cannot  retain  for  himself  anj  of 
the  profits  or  advantages  of  a  contract  made  hy  him,  without  the  consent 
of  the  principal,  given  with  a  full  knowledge  of  all  the  ikcts.  (Dnnlap's 
Palej's  Agencj,  p.  83,  following  Moore  v.  Mooro,  1  Seld.  250.)] 

Savyyer  <b  Russell^  for  the  respondent. 

The  facts  of  the  case  are  as  follows : 

Henry  Yan  Bensselaer  was  the  proprietor  of  certain  lands 
in  St  Lawrence  county^  and  in  April,  1858,  advertised  said 
lands  to  be  sold  at  public  auction,  on  the  16th  day  of  June 
following.  The  plaintiff  and  the  defendant  desired,  each  to 
purchase  a  piece  of  said  land.  The  defendant  knew  that 
plaintiff  was  intending  to  attend  said  auction  for  the  purpose 
of  purchasing  said  piece  of  land.  In  the  forepart  of  May, 
1858,  defendant  came  to  plaintiff's  house  and  proposed  to 
join  with  plaintiff  in  the  purchase  of  the  lands  which  they 
respectively  wanted,  stating  that  he  thought  they  could  be 
purchased  cheaper  then  than  at  the  auction;  that  he  was 
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intimate  with  Yan  BenfiBelaer  and  with  Oaest,  his  agent,  and 
that  he  could  buy  the  lands  cheaper  than  plaintiff  or  an  j  one 
else  could,  and  offered  to  negotiate  the  purchase  from  Yan 
Eensselaer  of  the  land  for  plaintiff,  stating  that  he  would 
charge  nothing  for  his  services,  and  that  plantiff  should  have 
the  land  at  the  same  price  that  he  bargained  with  Yan 
Bensselaer  for  it,  and  that  he  would  bargain  for  it  at  the 
lowest  price  possible.  Plaintiff  accepted  the  offer  of  defend- 
ant to  negotiate  the  purchase  for  him,  limiting  defendant  to 
$15  per  acre  as  the  highest  price  he  was  in  any  event  to  pay 
for  the  land.  Defendant  then  left,  went  to  Yan  Bensselaer, 
made  a  bargain  with  him  for  the  purchase  of  the  land  at  $10 
per  acre,  and  took  a  contract  in  his  own  name  at  that  price. 
He  then  returned  to  the  plaintiff,  concealed  from  him  that 
he  had  taken  such  contract,  but  falsely  stated  that  he  had 
made  a  verbal  bargain  with  Yan  Bensselaer  for  the  purchase 
of  the  land  at  $15  per  acre,  and  that  that  was  the  lowest 
price  at  which  he  could  purchase  it.  Plaintiff  replied  that  it 
was  too  much,  but  if  defendant  had  agreed  to  pay  that  price 
for  it  he  woirld  pay  it.  Defendant  replied  that  he  could  not 
buy  it  a  farthing  less,  and  that  he  had  verbally  closed  a 
bargain  for  it.  Defendant  soon  after  procured  a  surveyor, 
by  name  of  Tate,  and  had  the  land  surveyed  off  into  two  lots, 
one  containing  SOyVv  ftcres  (the  land  which  he  had  taken  the 
contract  of  and  about  five  acres  in  addition),  and  the  other 
containing  26|Vi-  acres.  The  defendant  claimed  the  choice 
of  these  two  lots  on  the  ground  that  he  had  been  at  the  trouble 
of  making  the  bargain  for  plaintiff.  To  this  plaintiff  assented 
and  the  defendant  chose  the  smaller  lot.  In  the  forepart  of 
June,  defendant  again  called  upon  plantiff  and  then  received 
from  him  $367.35  to  pay  upon  the  land  which  he  said  he  had 
bargained  for,  and  to  obtain  a  contract  for  plaintiff.  With 
this  money  defendant  again  went  to  Yan  Rensselaer,  sur- 
rendered the  contract  which  he  had  previously  taken  and  had 
a  contract  made  from  Yan  Bensselaer  to  plaintiff  for  the  50yVV 
acre  lot  as  surveyed  by  Tate,  at  ten  dollars  per  acre,  paid 
thereon  of  the  money  which  he  had  received  from  plaintiff, 
$125,  which  was  indorsed  on  the  contract.    The  residue  of 
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the  money,  $242.85,  he  put  in  his  own  pocket.  This  contract 
he  brought  to  plaintiff,  and  when  asked  why  all  the  money 
had  not  been  indorsed,  falsely  stated  that  he  paid  $15  per 
acre  for  the  land,  but  that  Yan  Rensselaer  owed  him  for 
digging  a  ditch,  and  that  by  agreement  with  him  the  other 
$5  per  acre  had  been  applied  to  extinguish  that  indebtedness. 
No  such  agreement  had  been  made,  and  no  money  applied 
in  that  way.  Yan  Rensselaer  owed  him  nothing,  the  price 
agreed  upon  for  the  land  with  defendant  was  $10  per  acre, 
just  the  same  price  that  Yan  Rensselaer  would  have  sold  it 
to  the  plaintiff,  had  he  applied  in  person  to  purchase  it. 

I.  The  facts  establish  the  relation  of  principal  and  agent 
between  the  plaintiff  and  the  defendant,  and  the  case  presents 
no  question  but  the  law  applicable  to  such  relation. 

The  defendant  having  undertaken  to  act  for  the  plaintiff 
in  purchasing  the  land,  plaintiff  was  entitled  to  his  best  judg- 
ment and  exertions  in  his  behalf.  (Dunlap's  Paley  on  Agency, 
poMim;  Moore  y.  Moore^  1  Seld.  261.) 

The  fact  that  defendant  volunteered  his  services  as  agent 
and  acted  gratuitously,  did  not  absolve  him  from  the  duty  of 
fidelity  to  his  principal.  {GonJcey  v.  BoTid^  86  N.  Y.  429 ; 
GtUett  V.  PepperoorMy  8  Beav.  78.) 

Being  an  agent  he  could  not  act  for  his  own  benefit  in 
relation  to  the  subject-matter  of  the  agency,  to  wit,  the  sale 
and  purchase  of  the  land.  {Moore  v.  Moore^  1  Seld.  256; 
Bruce  v.  Davenport^  86  Barb.  861 ;  McDonald  v.  Lord^  2 
Robert.  S.  0. 10.) 

II.  The  fact  that  the  defendant  secretly  took  a  contract  in 
his  own  name  for  a  part  of  the  land  and  afterward  surren- 
dered it  and  caused  one  to  be  executed  to  the  plaintiff,  did 
not  change  the  relation  of  the  parties,  nor  release  the  agent 
from  his  duty  to  his  principal. 

Even  if  defendant  sold  his  own  property  he  was  bound  to 
sell  it  at  the  same  price  he  purchased  it  for  of  Yan  Rensselaer, 
to  wit,  $10  per  acre.  He  could  not  make  a  profit  out  of  his 
principal.  (Dunlap's  Paley  on  Agency,  87  and  notes ;  Benson 
v.  Seathom,  1  Yo.  and  Coll.  0.  C.  3146 ;  ConJcey  v.  Bondy  84 
Barb.  277 ;  86  N.  T.  429.) 
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III.  There  is  no  material  variation  between  the  allegations 
of  the  complaint  and  the  case  made  on  the  trial. 

There  was  evidence  to  sustain  all  the  findings  of  fact  by 
the  referee;  his  finding  is  conclusive.  That  this  court  will 
not  review  the  facts  has  been  too  often  held  to  require  the 
citing  of  cases. 

lY.  The  case,  in  short,  as  established  bj  the  evidence  and 
found  by  the  referee,  is  this :  Defendant  ofiered  himself  as  a 
gratutitous  agent  to  the  plaintiff  to  purchase  for  him  a  certain 
lot  of  land ;  plaintiff  accepted  him  as  such,  and,  to  enable  the 
defendant  to  make  the  purchase,  put  into  his  hands  $367.35. 
Defendant  made  the  purchase  for  plaintiff,  and  in  so  doing 
used  of  the  money  $125,  and  no  more ;  the  residue,  $242.85, 
he  kept  himself,  lied  to  the  plaintiff  as  to  the  price  paid,  and 
refused  to  pay  it  over  or  to  account  for  it  to  plaintiff  on  its 
being  demanded.  There  is  no  law  that  will  uphold  such  a 
transaction. 

Y.  Th^re  were  no  exceptions  taken  on  the  trial  of  sufficient 
weight  to  reverse  judgment. 

1.  Concerning  questions  asked  Miss  Wilson  as  to  declara- 
tion of  defendant  to  her  that  he  paid  $15  per  acre.  The 
evidence  was  properly  admitted. 

(a)  It  was  good  for  the  purpose  of  showing  the  g[ito  antmo^ 
the  fraudulent  design  with  which  he  acted.  It  was  a  state- 
ment made  to  the  sister  of  the  man  he  was  trying  to  defrand, 
who  lived  with  her  brother  and  to  whom  defendant  well  knew 
she  would  communicate  what  he  said.  Fraudulent  state- 
ments made  to  third  parties  are  admissible,  if  bearing  at  all 
upon  the  transaction,  to  show  the  intent  with  which  the 
defendant  acted.  {EM  v.  JVaylor,  18  K  Y.  588.) 

(h)  It  became  good  for  the  purpose  of  impeaching  and  dis- 
crediting defendant's  testimony  afterward  offered,  by  showing 
that  he  had  made  statements  about  price  of  land  which  were 
false  in  fact. 

(c)  Plaintiff  swears,  that  defendant  told  him  sometime 
previous  to  time  he  brought  contract  that  he  had  verbaUy 
closed  contract  with  Yan  Bensselaer,  and  that  he  had  to  pay 
$15  per  acre.    Defendant  in  no  place  contradicts  this,  only 
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testifymg,  thai,  on  the  ISth  of  JuDe,  when  he  brought  con- 
tract, he  did  not  then  tell  him  so.  The  question,  then,  could 
not,  even  if  inadmissible,  have  injured  defendant,  for  the 
evidence  of  plaintiff,  on  the  question  whether  defendant  told 
him  he  paid  $15  per  acre,  which  the  evidence  of  Miss  Wilson 
was  intended  to  corroborate,  stands  clear  and  uncontradicted, 
and  therefore  her  answer  either  way  would  have  had  no  effect. 

yi.  As  to  various  exceptions  to  referee's  allowance  of 
parol  testimony  to  show  consideration  of  the  contracts,  it  is 
sufficient  to  say,  that  the  consideration  of  every  conveyance 
is  open  to  such  testimony  to  explain  or  vary  that  expressed 
by  writing,  {McOrea  v.  Furmot^  16  Wend.  240.) 

More  especially  is  it  so  when,  as  in  the  present  case,  direct 
fraud  is  aUeged  in  regard  to  the  very  consideration  of  the 
contract 

YII.  The  question  asked  Chapin  as  to  conversation  with 
plaintiff  was  properly  excluded. 

1.  It  was  leading.  The  question  asked  plaintiff  was  not 
sufficiently  specific  as  to  person,  time  or  place,  in  order  to 
impeach  plaintiff  upon  it.  {PethdUtan  v.  Em.  SUme  Dress. 
Co.,  19  N.  T.  18.) 

2.  It  was  for  contradiction  of  plaintiff  upon  a  collateral 
issue  and  could  not  be  allowed.  (Stark,  on  Ev.  p.  134.) 

8.  Whether  a  question  is  leading  is  within  discretion  of 
referee,  and  his  decision  is  conclusive.  (  WdQcer  v.  DwMpcMgJ^ 
20  N.  T.  170.) 

The  judgment  should  be  affirmed. 

Myers  dk  Magane,  for  the  appellant 

I.  The  facts  as  found  by  the  rrferee,  do  not  sustain  the  alle- 
gations in  the  complaint.  The  complaint  alleges  that  the 
defendant  agreed  with  plaintiff  to  purchase  for  and  on  behalf 
of  said  plaintiff,  of  Yan  Bensselaer,  a  fifty  acre  lot,  without 
charge  or  compensation.  That  defendant  did  purchase  ^^the 
said  fifty  acre  lot  ^  at  $10  an  acre,  and  obtained  a  contract 
therefor  at  that  price,  and  on  presenting  the  contract  to 
defendant  falsely  pretended  that  he  had  paid  to  Yan  Bensse- 
YoL.  lY.       63 
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ker  thereon  $242.85,  by  applying  the  same  to  Yan  Ben^ 
selaer's  credit,  as  between  him  and  plaintiff. 

The  facta  as  (oond,  are :  That  on  Idth  May,  the  drfendant 
procured,  in  his  own  name  and  right,  a  contract  from  Yan 
Benaaelaer  for  lot  No.  4,  of  4t6^fy  aeres,  which  appeara  by 
defendant's  evidence  to  have  been  consummated  before  his 
conversation  with  plaintiff.  On  the  25th  May,  defendant  paid 
plaintiff  $380,  and  took  a  receipt  therefor,  ^^to  procure  a 
contract  or  deed  of  Mr.  Yan  Bensselaer  for  fifty  acres  of  land 
at  $15  per  acre." 

On  the  12th  June,  defendant  in  his  own  name  and  right, 
purchased  by  contract,  of  Yan  Bensselaer,  lot  No.  9,  con- 
taining thirty-four  acres. 

On  the  7th  day  of  July,  defendant  employed  a  surveyor 
to  resurvey  the  lots,  dividing  No.  9,  so  that  adding  a  part 
thereof  to  No.  4,  a  lot  would  be  produced  of  50tVt  acr^, 
adjoining  plaintiff's  farm. 

That  about  the  middle  of  July  defendant  surrendered  to 
Yan  Bensselaer  his  previous  contract,  and  took  for  himself,  a 
contract  for  the  remainder  of  No.  9,  26|Vt  Acres,  and  got  a 
contract  from  Yan  Bensselaer,  running  to  the  plaintiff,  dated 
June  12, 1858,  for  the  50/rV  acres,  as  surveyed  by  defendant, 
for  $514.70,  with  $125  indorsed  thereon,  representing  to 
plaintiff  that  the  remainder  of  the  price  agreed  on,  of  $15  an 
aere,  had  been  applied  on  his  claim  against  Yan  Bensselaer, 
for  making  a  ditch,  which  the  referee  finds  to  be  untrue. 

This  is  a  case  entirely  different  from  that  made  in  the  com- 
plaint. In  the  complaint  the  defendant  is  supposed,  while, 
in  fact,  acting  as  plaintiff 's  agent,  to  have  deceived  him  as 
to  the  amount  paid,  and  defrauded  him  out  of  $242.35. 

In  the  case,  as  found,  he  is  represented  as  having  concealed 
the  fact  from  plaintiff ;  that  he  was  himself  the  beneficial 
owner  of  the  land,  and  by  allowing  plaintiff  to  suppose  Yan 
Bensselaer  the  owner  and  that  he  asked  $15  an  acre,  part  of 
which  defendant  had  paid,  induced  plaintiff  to  account  to  him 
for  the  land  at  $15  an  acre. 

This  is  a  fatal  variance  between  the  all^ations  and  the 
proofe  upon  which  the  plaintiff  was  not  entitled  to  recover. 
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"The  rnle  is  explicit  and  absolute  that  a  party  mast 
recover  in  chancery ,"  and  a/articri  at  law,  according  to  the 
case  made  in  his  bill,  or  not  at  all, "  secundvm  allegata^  as 
well  as  probata.    {Thomm  y.  AvsUn^  4  Barb.  8.  0. 265, 272.) 

II.  The  facts,  as  found  by  the  referee,  do  not  make  out  a 
cause. of  action,  legal  or  equitable,  against  the  defendant. 

There  is  no  allegation  in  the  complaint,  nor  is  the  fact 
found  by  the  referee,  that  the  plaintiff  paid  more  than  the 
value  of  the  land. 

Neither  is  it  aUeged,  or  found  as  a  fact,  that  the  plaintiff 
could  have  purchased  the  land  from  Yan  Bennselaer  at  leas 
than  $15  an  acre. 

Neither  is  it  alleged,  or  found  as  a  fact,  that  the  plaintiff* 
was  deterred  from  applying  for  the  purchase  to  Yan  Bensse- 
laer,  by  reason  of  the  proffer  of  defendant  to  negotiate  for 
hi«. 

The  pl«iiitiff,  if  he  recover  at  all,  must  recover  either  on 
the  ground  of  a  breach  of  the  alleged  contract  to  act  as 
plaintiff's  agent,  and  purchase  for  him  the  land,  or  on  the 
ground  that  a  fraud  was  practiced  upon  him  in  the  represen- 
tation that  Yan  Benssdaer  had  sold  the  land  at  $15  an  acre. 

(a)  The  plaintiff  cannot  recover,  upon  the  ground  that 
defendant  did  not  act  as  his  agent.  Not  only  for  the  reason 
that  the  fact  found  varies  from  that  alleged  in  the  complaint 
considered  under  the  first  point,  but  also  because  the  agree- 
ment to  act  as  agent  was,  both  by  the  proof  recited  in  the 
finding,  the  express  allegation  in  the  complaint,  and  by  the 
plaintiff's  own  oath  in  the  case,  entirely  nvdvaa  pactum,  of 
course  not  obligatory  upon  defendant. 

(b)  He  cannot  recover  upon  the  allegation  of  fraud,  a  r^ 
resenting  that  Yan  Bensselaer  had  charged  $15  an  acre  fov 
the  land.  This  representation^^  standing,  as  it  does,  alone  with- 
out any  allegation  or  proof  that  the  plaintiff  could  have 
purchased  at  less  than  $15  an  acre,  or  that  the  land  was  not 
worth  that  sum,  is  totally  immaterial.  (Story  on  Sales,  §§ 
166, 167,  p.  145,  note  e.) 

"  Fraud  without  damage,  or  damage  without  fraud,  give 
no  cause  of  action,  but  when  these  two  do  concur  or  meet 
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t<^ther,  there  an  action  lieth."  (See  also  Bradley  y.  Bmley^ 
1  Barb.  Ch.  125.) 

But  though  there  is  no  allegation  that  the  land  which  the 
plaintiff  received,  and  has  td^en  a  deed  of,  was  worth  less 
than  $15  an  acre,  and  the  referee  neglects  to  find  on  that 
subject  at  all,  the  following,  amongst  other  evidence  in  the 
case,  establishes  the  value : 

Plaintiff  testifies:  "I  told  him  if  it  conld  not  be  bought 
for  less,  I  would  pay  $15  an  acre."  Again :  '^  I  applied  at 
the  oflSce  hero  to  buy  the  land,  first,  a  year  or  two,  and  last, 
the  winter  before.  I  could  have  bought  it  then  at  $15. 
Guest  told  me  so,  but  said  it  was  not  for  sale." 

Guest  testifies :  ^^  A  n^otiation  was  made  between  Mr. 
Van  Bensselaer  and  B.  F.  Wilson ;  the  lands  contracted  for 
were  reduced  below  what  I  would  sell  for." 

McKonkey  testifies :  ^^  The  fifty  acre  lot  of  plaintiff's  was 
worth,  in  July,  1868,  $15  an  acre,  if  not  more ;"  and  Mc- 
•Roberts,  "  $15  or  $16  an  acre." 

This  evidence  is  only  met  by  the  estimate  of  the  plaintiff 
himself,  that  the  land  was  only  worth  $10,  —  an  estimate 
proved  false  by  plaintiff's  rejection  of  defendant's  offer. 

Although  the  referee  finds  that  ^'  the  land  was  not  fixed  at 
any  less  sum  on  account  of  any  claim  of  indebtedness  against 
Yan  Bensselaer,"  which  was  not  a  matter  put  in  issue,  fior 
claimed  anywhere  by  defendant,  except  in  the  language  put 
in  his  mouth  by.  the  oath  of  plaintiff  in  his  own  behalf,  yet, 
it  is  apparent  that  some  claim,  moral  if  not  l^al,  existed  in 
defendant's  favor  against  Yan  Bensselaer,  in  relation  to  the 
ditch,  which  was  taken  into  consideration  at  the  time  the 
sale  was  negotiated. 

Defendant  testifies :  ^^  He  asked  $15  an  acre.  Told  him 
he  ought  to  take  my  case  into  consideration,  respecting  the 
drain."  See  also  testimony  of  Yan  Bensselaer,  where  he  says : 
^'  He  said  he  had  built  the  ditch  and  it  had  benefited  the 
land,  and  I  ought  to  pay  him  for  it,  not  that  I  had  agreed  to 
do  it.  That  was  at  the  time  of  the  negotiation.  He  urged 
that  upon  my  consideration  when  he  was  trying  to  buy  that 
lot  of  me."    Guest,  the  agent  of  Yan  Bensselaer,  above 


1868.]  Wilson  v.  Wilsoit.  421 


Opinion  of  the  Court,  per  Gboysb,  J. 


quoted,  testifies:  "The  land  contracted  for  was  reduced 
below  what  I  would  sell  for." 

III.  The  evidence  of  Sylvia;  Wilson  was  clearly  inadmis- 
sible. For  this  error  a  new  trial  must  be  gi*anted.  {Myers 
V.  Malcolm^  6  Hill,  292,  296 ;  Pmfidd  v.  Carpenter,  18 
Johns.  860 ;  WorraU  v.  Parmdeej  1  Comst.  521 ;  Cow.  & 
Hill's  Notes,  428,  606,  609 ;  1  Phil.  Ev.  235.) 

The  Supreme  Court  is  mistaken  in  the  assertion  that  this 
evidence  *^  could  not  possibly  have  affected  the  decision  of 
the  referee."  There  was  a  conflict  of  evidence  as  to  the 
agency  of  defendant.  The  cause  was  tried,  not  upon  the 
allegations  in  the  complaint,  but  upon  a  general  and  not 
well  defined  idea  of  either  agency  or  fraudulent  representa- 
tion. The  first  is  disproved  by  the  fact  that  the  defendant 
purchased  on  19th  of  May,  and  did  not  conclude  with  plaintiff 
and  receive  his  money  until  the  23d.  The  idea  of  fraudulent 
representation  was  that  upon  which  the  plaintiff  most  relied, 
and  proof  that  defendant  had  made  the  representation  which 
plaintiff  claimed  was  false  and  fraudulent  to  the  witness,  also, 
cannot  be  said  to  be  so  totally  irrelevant  that  its  introduction 
under  objection  can  be  disregarded.  (See  WorraU  v.  Partne- 
lee,  supra.) 

Gbovee,  J.  The  referee  found  in  favor  of  the  plaintiff^ 
upon  the  only  material  question  of  fact  controverted  upon 
the  trial.  That  question  was,  whether  the  defendant  agreed 
to  purchase  the  lands  in  question  of  Yan  Bensselaer,  as  agent 
of  and  for  the  plaintiff,  and  received  money  from  the  plaintiff 
for  that  purpose,  as  claimed  by  the  plaintiff,  or  whether  the 
defendant  himself  agreed  to  sell  such  lands  to  the  defendant 
for  fifteen  dollars  per  acre,  and  procure  from  Yan  Bensselaer 
a  deed  or  contract  for  the  same  to  the  plaintiff  for  that  price, 
as  claimed  by  the  defendant.  The  testimony  upon  this  ques- 
tion was  conflicting,  and  the  conclusion  of  the  referee  thereon 
cannot  be  disturbed  by  this  court.  The  legal  conclusion 
drawn  by  the  referee  from  the  facts  found  was  correct.  If 
the  defendant  agreed  to  purchase  the  land  as  agent  for  the 
plaintiff,  the  former  was  bound  to  refund  to  the  latter  all  the 
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money  he  had  received,  except  what  he  actually  paid  upon 
the  purchase  of  the  land.  An  agent  is  bound  to  exert  his 
care  and  skill  in  making  as  good  a  bargain'  as  practicable  for 
his  principal,  and  cannot  retain  for  himself  any  of  the  profits 
or  advantages  of  a  contract  made  by  him,  without  the  consent 
of  the  principal,  given  with  a  full  knowledge  of  all  the  facts. 
(Dnnlap^s  Paley -s  Agency,  p.  82,  following  Moore  v.  Moorej 
1  Scld.  256.)  The  judgment  of  the  Supreme  Court  aifirming 
the  judgment  of  the  referee  was  right,  unless  the  referee 
erred  in  receiving  or  rejecting  evidence,  having  a  bearing 
upon  the  question  of  fact  litigated  by  the  parties.  There 
was  no  dispute  upon  the  trial  as  to  the  price  paid  by  the 
defendant  to  Van  Rensselaer  for  the  land;  that  was  ten 
dollars  per  acre.  The  plaintiff  was  permitted  to  prove  by  a 
witness,  that  the  defendant  told  her  he  paid  fifteen  dollars  an 
acre  therefor.  This  evidence  was  wholly  immaterial  upon 
any  of  the  direct  issues  of  fact  litigated  by  the  parties,  and 
although  erroneously  admitted,  could  not  have  worked  any 
injury  to  the  defendant,  and  would  therefore  furnish  no 
ground  for  the  reversal  of  the  judgment.  But  the  defendant 
was  introduced  as  a  witness  in  his  own  behalf,  and  gave 
material  evidence  in  his  own  favor,  which,  if  fully  credited  by 
the  referee,  must  have  induced  a  report  in  his  favor  upon  the 
questions  of  fact.  His  credibility  thus  became  a  material 
issue,  and  any  evidence  erroneously  received,  tending  to 
impair  it,  furnished  ground  for  a  valid  exception.  The  evi- 
dence received  in  this  case,  did  tend  to  destroy  the  credibility 
of  the  defendant  as  a  witness.  It  tended  to  prove  that  he 
had  told  a  falsehood  as  to  the  price  paid  for  the  land.  This 
may  have  induced  the  referee  to  discredit  his  testimony ;  as  it 
appears  from  the  report,  he  actually  did  discredit  it.  The 
evidence  was  not  introduced  to  contradict  any  testimony 
given  by  the  defendant  upon  the  trial,  as  he  had  given  no 
evidence  in  confiict  with  it.  Its  only  possible  effect  was  to 
prove  that  the  defendant  had  told  a  falsehood  to  the  witness 
as  to  the  price  paid  by  him  for  the  land,  there  being  no  dis- 
pute upon  the  trial  or  issue  upon  the  pleadings  upon  that 
question.    The  evidence  was  clearly  incompetent,  and  we 
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have  seen  that  it  may  have  produced  injury  to  the  defend- 
ant. The  l^gal  rule  is,  that  where  incompetent  evidence  is 
received,  to  which  the  proper  exception  is  taken,  the  judg- 
ment must  be  reversed,  unless  it  appears  from  the  case  that 
such  evidence  could  not  have  injured  the  party.  (  Warrall  v. 
JParyndeCj  1  Oomst.  519.) 

Applying  this  rule,  the  judgment  must  be  reversed  and  a 
new  trial  ordered,  costs  to  abide  event 

Clebkb,  J.  (dissenting).  The  facts  found  by  the  referee 
are  substantially  in  conformity  with  the  allegations  in  the 
complaint.  The  agency  of  the  defendant,  the  service  which 
he  was  to  perform,  the  maadmum  of  the  price  which  he  was 
to  give  for  the  land,  the  actual  price  for  which  it  was  sold, 
the  false  representation  that  he  had  purchased  it  at  $16  an 
acre,  when  in  fact  he  had  purchased  it  at  $10  an  acre,  the 
amount  which  the  plaintiff  paid  for  the  land  in  consequence 
of  this  false  representation,  being  $757.05  ($242.35  more 
than  the  actual  purchase-money),  and  the  retention,  unjustly, 
by  the  defendant,  of  this  excess,  are  facts  alike  found  by  the 
referee,  and  alleged  in  the  complaint. 

Evidence  was  before  the  referee,  tending  to  prove  these 
facts ;  and  we  cannot  interfere  with  his  findings,  even  if  we 
supposed  them  erroneous. 

The  referee  committed  no  error  in  admitting  the  testimony 
of  Sylvia  Wilson.  Her  testimony  showed  the  animus  of 
the  defendant ;  besides,  it  tended  to  show  that  the  testimony 
of  the  plaintiff  to  the  same  effect,  was  true. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  reversed. 
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Jambs  A.  Bbioob  et  al,j  AppellantB,  v.  Edwabd  Eowe,  Bes- 

pondent. 

Bbal  estate  bboker.    Nohsuit. 

To  entitle  a  real  estate  broker  to  zecoyer  oommiflsions  upon  a  sale,  it 
must  appear  that  his  efibrts  were  the  proeming  cause  of  the  sale. 

When  two  brokers  have  been  emplojed  bj  an  owner,  and  one  of  them  in 
fact  names  the  propertj  to  the  pnrehaser,  and  the  pnrchsser  negotiates 
solely  with  him  and  at  his  instance  with  the  owner,  the  other  broker  is 
not  entitled  to  commissions,  notwithstanding  he  casoallj  leama  that  such 
purchaser  is  conddering  the  expediencj  of  making  the  purchase,  and 
therefore  calls  upon  him,  and  urges  the  purchase,  and  reports  his  name  to 
the  owner. 

For  state  of  proofs  in  regard  to  daim  for  brokers'  commissions,  to  justify 
nonsuit,  see  whole  case. 

A,  Spaulding^  for  the  appellants.''^ 

This  action  was  brought  in  the  Citj  Court  of  Brooklyn,  to 
recover  a  commission  of  one  per  cent  upon  $14,000,  for  the 
sale  of  a  house  and  lot  belonging  to  the  defendant,  by  the 
plaintiffs. 

The  complaint  sets  up  employment  of  the  plaintiffs  by  the 
defendant ;  that  they  procured  a  sale  to  be  made  for  $14,000, 
which  defendant  ratified;  that  their  services  were  worth 
$140,  etc. 

The  answer  is  a  general  denial. 

The  plaintiffs  have  once  had  a  verdict. 

The  action  was  again  tried  July  8,  1862.  The  court 
ordered  judgment  of  nonsuit,  on  the  ground  that  the  plaint- 
iffs had  not  proved  a  case  sufficient  to  go  to  the  jury. 

The  plaintiffs  insisted  on  their  right  to  go  to  the  jury. 

Motion  for  a  new  trial  was  made  and  denied. 

From  this  judgment  and  order  the  plaintiff  appealed  to 
the  General  Term,  in  the  second  district,  where  the  judg- 
ment was  affirmed.  From  which  judgment  plaintifib  appealed 
to  this  court. 

*This  argument  is  condensed  from  the  original  printed  p<^nts,  bj  the 
omission  of  much  of  the  evidence  there  introduced,  as  the  facts  relied  upon 
in  the  case  will  be  found  stated  in  the  opinion  of  the  court — Rbfortsb. 
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I.  The  plaintifig  )iave  ahown  a  case  which  entitled  them^ 
not  only  to  go  to  the  jury,  bnt  to  a  verdict  in  their  favor. 
To  entitle  them  to  recover,  the  plaintiffs  most  show — 

I.  Employment  as  brokers,  or  subsequent  adoption  or 
ratification  of  their  acts,  by  defendant. 

3.  A  sale. 

8.  That  their  acts  were  the  procuring  cause  of  the  sale. 
{Cole  V.  OhiUanj  1  E.  D.  Smith,  150.) 

As  to  the  first  and  second  of  these  points  there  is  no  possi- 
ble question. 

There  was  employment,  and  a  sale.  The  question,  there- 
fore, upon  which  the  plaintiflb'  right  to  recover  will  depend,  is : 

Were  the  pliSntiffis'  acts  the  procuring  cause  of  this  sale  t 

And  under  this  it  is  proper  to  consider — 

(a)  What  is  it  necessary  for  a  broker  to  do  to  entitle  him 
to  a  commission! 

Qi)  Did  the  plaintifis  do  itt 

II.  In  the  case  of  Olentioarth  v.  Luther  (S.  0.  1855,  21 
Barb.  U5),  it  is  held  — 

"  A  broker  employed  to  sell  real  property,  in  the  nature 
of  things,  can  do  nothing  more  than  find  a  party  who  will 
be  acceptable  to  the  owner,  unless  the  owner  makes  him  more 
than  a  mere  broker,  by  giving  him  a  power  of  attorney  to 
convey  the  property,  and  ihen  the  agent  w<)}ild  cease  to  be 
a  broker,  and  would  become  the  attorney."  ^'A  broker 
employed  merely  as  such,  to  sell  real  property,  becomes  enti- 
tled to  his  commission,  whenever  he  produces  to  his  principal 
a  party  with  whom  the  owner  is  satisfied,  and  who  contracts 
for  the  purchase  of  the  property  at  a  price  acceptable  to  the 
owner.    When  this  is  done,  he  exhausts  his  power  to  act,"  etc 

In  Morgan  v.  Mason  (4  E.  D.  Smith,  686),  the  court  say : 
^^When  the  broker  brought  the  parties  together,  though 
there  was  a  delay  of  some  months,  and  a  purchase  was  finally 
negotiated  between  the  parties,  the  broker  was  entitled  to  a 
commission."  And  see  Doty  v.  Miller  (48  Barb.  529),  Mosee 
V.  Bierling  (81  N.  T.  462). 

From  these  cases,  it  is  clear,  that,  in  sales  of  real  estate, 
where  manual  delivery  by  the  agents  is  impracticable,  the 
Vol.  IV.        64 
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agency  is  oooftned  to  Buoh  aotioii  on  tha  part  of  the  broker 
as  will  make  the  rnntaal  wants  of  seller  and  pnrcbaBer  known 
to  each  otiher,  or  bring  the  parties  together,  if  strangers. 

If  already  acquainted,  it  is  manifestly  equivalent,  to  name 
each  to  the  other. 

If  this  be  done,  and  the  parties  subsequently  come  together, 
the  broker  has  exhausted  his  power,  has  performed  his  duty. 
He  has  ^^  produced  the  purchaser  to  the  principal."  If  a  sale 
result,  that  is  sufficient  evidence  that  the  principal  is  *^  satis- 
fied with  the  purchaser." 

In  this  case,  the  seller  (defendant)  and  the  purchaser, 
Bavenhill,  were  well  known  to  each  other,  and  in  die  habit 
of  having  frequent  business  intercourse. 

It  was  evidently  unnecessary  for  the  broker  to  make  a 
formal  introduction,  or  even  to  accompany  the  purchaser  to 
the  seller. 

III.  Did  the  plaintiffs  find  a  party  who  was  acceptable  to 
the  defendant,  and  produce  him  to  the  defendant,  who  con- 
tracted for  the  purchase  of  the  property  at  a  price  acceptable 
to  the  (defendant)  owner  t 

Is  there  evidence  tending  to  show  these  fiu^t 

We  contend,  that  the  affirmative  is  abundantly  proved  by 
the  evidence  on  the  part  of  the  plaintiff^  and  that  it  is  not 
only  not  disproved  or  contradicted  by  the  defendant's  case, 
but  is  materially  corroborated  by  the  evidence  on  the  part 
of  the  defendant. 

It  appears  clearly  from  the  evidence,  that  the  plaintifi 
made  A.  Rapelye  their  agent,  and  acted  at  fijrst  through  him 
as  snch,  and  through  him  came  in  contact  with  the  pur- 
chaser. 

It  is  thus  shown  by  the  concurring  testimony  of  three 
Witnesses, 

1.  That  the  attention  of  the  Bavenhill  family — first  the 
son,  acting  for  his  mother,  and  through  him  the  mother — was 
drawn  to  this  property  by  the  plaintifis,  acting  through  Ba- 
pelye,  their  agent.  {Qui  /acit  per  aluim^  flacii  per  m.) 

2.  That  immediate  action  on  the  part  of  the  Ravetihills 
resalted. 
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Mra.  Bavenbill  (defendant's  witness)  confinns  this,  and 
shows  oonclnsivelj  that  she  was  moved  by  the  agency  of  the 
plaintiffs. 

She  says :  ^^  On  former  trial^  I  swore  my  son  sent  me  a 
memorandum  of  the  house  in  Pierrepont  street,  and  a  house 
in  Montague  street.  By  reason  of  the  memorandum,  I  went 
myself  and  examined  the  house.''  * 

This,  then,  was  the  first  movement,  the  introduction  of  the 
business,  and,  it  will  appear,  led  directly  to  the  sale. 

This  paper  memorandum  given  by  Briggs  to  Bapelye,  and 
by  Rapelye  to  Bavenhill  on  the  boat,  containing  the  street 
and  number  of  the  house,  and  sent  by  Bavenhill  on  the 
same  day  (30th  March)  to  his  mother,  was  the  prime  moviug 
cause  of  all  the  subsequent  transactions,  and  was  the  procur- 
ing cause  of  the  sale.  Of  this,  there  can  be  no  manner  of 
doubt 

We  next  find  that  Briggs,  on  leaving  Bapelye,  having 
learned  that  Bavenhill  wanted  such  a  house,  went  the  same 
day  to  Bowe  (defendant),  and  got  full  particulars  of  price 
and  terms,  and  named  the  purchaser  to  Bowe ;  that  Bowe 
knew  him,  and  was  in  the  habit  of  selling  him  goods ;  that 
Bapelye  introduced  Bri^s  to  Bavenhill,  as  the  broker  who 
had  the  house  for  sale ;  that  Briggs  informed  Bavenhill  who 
the  owner  was,  and  communicated  the  price  and  terms,  both 
verbally  and  in  writing  through  Bapelye. 

Thus  we  have  shown  the  second  step  in  the  business.  The 
purchaser  was  named  to  the  seller  as  wanting  to  buy  a  house, 

*  It  will  be  olMerved  that  the  opinion  of  Woodruff,  J.,  does  not  in  temw 
connect  this  memonndom  with  anj  agencj  of  the  pUintUTs,  but  leaves  the 
inference  that  it  emanated  directly  ftom  Rapel  je.  Whether  this  omission 
was  because  the  UeX,  if  it  was  a  fiict,  of  the  memorandom  bein^  that  of 
plaintlUk,  was  regarded  as  immaterial,  or  whether  it  was  not  proved  to  bo 
plaintifh'  memorandum  to  the  aatlsfketion  of  the  court,  does  not  appear. 
Other  portions  of  the  opinion  would  lead  to  the  latter  condudon,  were  it 
not  that  no  question  of  the  weight  of  evidence  was  before  the  court,  onlj 
whether  there  was  any  evidence  to  go  to  the  juiy.  The  precise  bearing  of 
the  opinion  is  less  dear  to  the  apprehension,  perhaps,  than  it  might  have 
been,  had  this  ftct,  relied  upon  by  the  plaintifiii  as  vital,  attracted  the  special 
notice  of  the  court  Bbfobtkr. 
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and  the  seller  was  named  to  the  pnrchaser  as  wanting  to  sell 
this  bouse ;  and  its  condition  described,  and  price  and  terms 
communicated. 

Kowe  and  Bavenhill  became,  through  the  agency  of  the 
plaintiffs,  acquainted  with  each  other's  wants — one  to  sell, 
the  other  to  buj. 

They  were  well  known  to  each  other,  and  needed  no  intro- 
duction by  any  broker. 

The  brokers  had  done  their  duty  thus  far,  and  were  ready 
to  do  more,  if  more  became  necessary. 

We  claim  that  we  had  the  right  to  have  this  question  sub- 
mitted to  the  jury,  viz,  whether  or  not  these  acts  of  the 
plaintiffs,  and  this  information  to  seller  and  purchaser,  were 
or  not  the  procuring  cause  of  their  subsequent  movements, 
and  of  the  sale  which  resulted. 

Upon  this  point,  the  authorities  are  clear  and  decisive. 
A  recent  case  is  in  point.  ^^  When  a  question  stands  doubtful 
upon  an  uncontroverted  state  of  facts,  or  when,  as  sometimes 
happens,  the  facts  will  admit  of  either  of  two  condusions,  the 
proper  course  is  to  leave  the  solution  of  the  question  to  the 
jury,  and  their  determination  is  final."  (Daly,  J.,  in  Place 
V.  Mclvane^  General  Term,  N.  Y.  Com.  Pleas ;  transcript 
January  17,  1863.)^  • 

It  was  now  the  purchaser's  turn  to  act.  And  accordingly, 
we  find,  as  the  third  step  in  the  business,  that  Mr.  RavenhiU 
and  his  mother,  following  up  the  information  derived  from 
the  plaintiffs,  took  steps  immediately  to  inform  themselves 
fully  as  to  the  condition  and  value  of  the  property. 

It  appears,  too  plainly  to  need  argument,  that  the  pur- 
chasers were  acting  as  above  indicated,  and  doing  so  directly 
upon  the  motion  of  the  plaintiffi. 

The  memorandum  first,  and  next  the  advice  of  Rapelye, 
senior,  called  in,  as  Mrs.  S.  (defendant's  witness)  says,  '^  in 
oonaequence  of  ihaV^  And  further,  an  offer  made,  ^^  ha9ed 
on  the  opinion  of  Rapelye^  eeniorj*^ 

A  carpenter  was  also  cajled  to  advise  as  to  expense  of 
repairs,  Briggs  having  stated  that  Sowe  thought  it  would 
cost  $1,200. 
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All  this,  done  in  the  intervals  of  bnsinesB,  necessarily  took 
a  considerltble  time. 

We  shall  next  find  that,  having  satisfied  himself  as  to  the 
condition  and  value  of  the  property,  and  made  a  very  mod- 
erate offer,  as  a  feeler,  Mr.  Bavenhill,  within  a  very  few  days, 
took  occasion  to  call  on  Bowe  (defendant),  ostensibly  to  pur- 
chase goods  only,  bnt  really,  to  give  Mr.  Bowe  an  opportunity 
to  mention  the  subject  of  the  house,  by  which  he  (Ravenhill) 
might  derive  some  advantage  in  price  or  terms — a  very  com- 
mon caution  in  business  men  approaching  a  bargain ;  that 
Bowe  did  mention  the  subject,  urged  him  to  purchase,  and 
that  an  immediate  sale  resulted,  at  a  reduced  price. 

Lastly,  Bowe  admitted  his  liability  to  plaintiffs. 

He  was  threatened  by  another  broker  with  a  suit.  He 
knew  plaintiffs  had  earned  the  commission,  and  he  came  and 
offered  to  pay  them,  in  preference  to  the  other. 

Here,  then,  is  the  consummation,  derived  in  a  perfect 
chain  from  the  original  cause,  the  memorandum  of  the  8d  of 
March. 

There  was  no  delay ;  the  whole  matter  was  embraced  be- 
tween, the  8d  and  the  12th  of  March.  Within  two  weeks 
after  Briggs'  first  meeting  with  Bavenhill,  Bowe  told  Briggs 
the  house  was^ld. 

The  purchaser  went  to  the  seller  (defendant)  as  soon  as  he 
could  reasonably  be  expected  to  do  so.  He  prosecuted  his 
inquiries  about  the  property  diligently,  and  called  on  the 
owner  as  soon  as  he  could  be  ready  to  talk  with  him. 

When  they  met,  it  is  evident  from  the  conversation,  that 
there  was  nothing  to  be  discussed  but  the  price  and  terms. 
Bavenhill  had  evidently  determined  to  buy  the  property,  and 
the  object  of  calling  on  Bowe  was  to  get  at  the  lowest  price, 
and  to  get  the  most  favorable  terms. 

Bowe's  manner  of  addressing  Bavenhill  indicates  that  the 
matter  was  recent,  and  not  a  remote  and  abandoned  n^o- 
tiation. 

Employment,  and  acts  of  plaintiffs  tending  to  procurement 
of  the  sale  being  shown,  an  abandonment  by  the  purchaser 
is  not  to  be  presumed,  but  must  be  shown. 


430  BmooB  i;.  RowB.  [^^t 

Aiipiimeiii  of  CounML 

It  ifl  nowhere  Bhown,  nor  is  there  any  thing  in  the  ease 
upon  which  such  a  presumption  can  be  raised,  bat/ manifestly, 
the  contrary. 

Bri^s  informed  Bayenhill  that  Bowe  was  the  purchaser, 
at  his  first  interview,  and  Bavenhill  called  on  him.  The 
presumption  is  easy  and  natural  that  he  called  in  pursuance 
of  the  request  of  Briggs,  and  in  consequence  of  the  conversa- 
tion with  Briggs. 

It  is  distinctly  proved  that  he  intended  to  go  there  to  give 
Bowe  an  opportunity  to  open  the  subject. 

Employment  and  acts  of  agency  of  plaintifis  being  shown^ 
and  a  sale,  the  presumption  is  fair  that  the  plaintifis'  acts 
were  the  procuring  cause ;  that  is  a  question  solely  for  the 
i'lry. 

'^  The  party  nonsuited,  or  against  whom  a  verdict  is  ordered, 
is,  on  apjpeal,  entitled  to  have  every  doubtful  fact  found  in 
his  favor."  {Cdgraoe  v.  N.  H,  R.  R.  Co.,  20  K  Y.  494.) 

The  |>nrchaser  found  and  produced  to  the  seller  by  the 
plaintiffi,  was  satisfactory  to  the  owner  (defendant);  the 
brokers  had  exhausted  their  power  to  act.  The  owner  had 
sold  his  house,  and  had  thus  accepted  and  ratified  their  acts 
by  closing  the  trade  they  had  initiated  with  the  very  party 
they  had  found  and  named  to  him.  * 

There  was  no  rescinding  of  the  plaintifis'  agency,  and  while 
that  continued  they  were  entitled  to  commission  upon  any 
sale  by  whomever  made.  {CoU  v.  ChiUon,  1 E.  D.  Smith,  150.) 

The  principal  undertook  voluntarily  to  complete  the  work 
he  had  employed  the  plaintiffs,  as  his  agents,  to  do,  and  which 
they  were  in  progress  of  doing. 

There  cannot,  we  submit,  be  a  shadow  of  doubt  that  this 
is  not  only  a  prima  facie  case  sufficient  to  be  submitted  to  a 
jury,  being,  as  it  is,  the  purest  question  of  fact  imaginable, 
but  that  it  is  abundantly  sufficient  to  sustain  a  verdict  for  the 
plaintiffs,  any  thing  appearing  in  the  defendant's  evidence  to 
the  contrary  notwithstanding. 

The  court  below  conceded  that  it  was  a  sufficient  ease, 
prima  facte,  by  denying  the  motion  for  nonsuit,  at  the  close 
of  plaintiffs'  case,  and  there  is  nothing  in  the  defendant's 
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case  that  shows  even  an  attempt  to  contradict  it  in  any  par* 
ticnlar,  bnt  mnch  that  confirms  it. 

Now  what  is  the  defense  ! 

JPirgi.  That  Bowe,  the.  defendant,  sold  the  hoose  and  lot 
himsell 

1.  Bat  he  sold  it  to  the  party  that  the  plaintifis  found  and 
produced  to  him. 

He  sold  it  to  her  by  lowering  his  price  from  $16,000  to 
$14,000. 

He  put  it  through  his  brokers,  at  a  price  which  prevented 
an  immediate  purchase,  and  then  secured  a  sale,  by  doing 
what  he  had  not  given  his  brokers  the  power  to  do ;  by 
lowering  his  price  to  the  views  of  the  purchaser. 

This  he  cannot  do,  and  avoid  liability  for  the  commission. 
It  has  been  tried  before  and  received  the  rebuke  of  the  courts. 

In  the  case  of  Cde  v.  ChiUan  (1  £.  D.  Smith,  150),  the 
court  says : 

^^  Where  a  broker,  duly  authorized  to  sell  property  at 
private  sale,  has  commenced  a  negotiation  with  a  purchaser, 
the  owner  cannot,  while  such  n^otiation  is  pending,  take  it 
into  his  own  hands  and  complete  it,  either  at  or  below  the 
price  limited,  and  refuse  to  pay  commission.  If  vendors  were 
permitted  to  employ  brokers  to  look  up  purchasers  and  call 
the  attention  of  buyers  to  the  property  which  they  desire  to 
sell,  limiting  them  as  to  terms  of  sale,  and  then,  while  such 
purdiiasers  were  negotiating,  take  the  matter  into  their  own 
hands,  avail  themselves  of  the  labor,  services,  and  expenses 
of  the  broker  in  bringing  the  property  into  market,  and 
accomplish  a  sale  by  an  abatement  of  the  price,  and  yet 
refuse  to  pay  the  broker  any  thing,  the  business  of  a  broker 
would  not  be  wortli  pursuing;  gross  injustice  would  be  done; 
every  unfair  and  illiberal  vendor  would  limit  his  property  at 
a  price  slightly  above  the  market,  «and  make  use  of  the 
broker  to  bring  it  into  notice,  and  make  his  own  terms  with 
the  buyers,  who  were,  in  reality  procured  by  the  efforts  of 
the  agent." 

To  sustain  his  theory  that  he  sold  the  house  himself,  the 
defendant  attempts  to  make  it  appear  that  the  negotiation 
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which  he  admits  was  commenced  by  the  plaintifb  ^'  had 
fallen  throngh." 

This  is  his  conclusion  and  assertion  merely,  bat  is  not 
sustained  by  any  proo£ 

He  misstates  the  dates  of  Briggs'  visits,  and  makes  the 
whole  transaction  nm  from  January,  '58,  to  14th  March. 
But  on  cross-examination,  he  concludes,  ^4t  might  possibly 
be  first  of  February ;  I  have  no  memorandum.  It  was  after 
the  holidays." 

It  evidently  waff  a  matter  of  very  feeble  memory,  if  not  of 
"  conjecture." 

His  admission,  then,  that  plaintiffs  were  employed  and  eom- 
menced  the  negotiation,  stands  in  full  force  against  him,  and 
seems  quite  sufficient  to  decide  the  case. 

It  is  evident  he  would  not  have  sold  the  house  to  Baven- 
hill  but  for  the  plaintiffs ;  he  would  not  have  asked  R.  why 
he  did  not  buy  the  house,  had  he  not  been  previously  named 
to  him  as  wishing  to  buy  it.  And  this  he  admits  was  first 
done  by  plaintifis.  Briggs  could  not  have  named  Bavenhill 
to  Bowe  in  January  or  in  February,  because  he  never  saw  or 
heard  of  him  fSll  the  8d  of  March,  as  we  have  seen.  Here 
are  three  witnesses  to  one ;  which  would  a  jury  believe? 

Keither  Mr.  nor  Mrs.  B.  would  have  been  in  a  position  to 
negotiate  with  Bowe,  had  they  not  previously,  as  we  have 
shown,  been  induced  to  inform  themselves  of  the  condition 
and  value  of  the  property.  They  were  then  fully  prepared 
to  meet  the  seller,  and  the  trade  was  accomplished  without 
delay.    They  went  to  him  when  they  got  ready. 

2.  Bowe  admits  that  he  is  liable  to  some  one  for  a  com- 
mission. 

Bapelye  says :  ^^  Bowe  spoke  about  Briggs,  and  Bichardson 
giving  him  a  bond  of  indemnity,  and  about  a  commission  for 
the  sale  of  the  house  t#  Bavenhill,  said  he  had  been  sued  by 
Hondlow,  and  didn't  wish  to  pay  commission  to  more  than 
one.  He  said  it  was  due  to  one  of  them.  He  said  he  thought 
B.  and  B.  were  entitled  to  it,  and  offered  to  pay  them  if  they 
would  indemnify  him." 

Bri^s  testifies  to  the  same  facts. 
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Bowe  himself  says :  "  I  then  went  aronnd  to  Briggs  and 
offered  to  paj  him  if  he  wonld  indemnify  me." 

8.  "He  did  actually  pay  Hondlow.  He  testified,  Hond- 
low  gave  me  a  bond,  and  I  paid  him  the  money." 

4.  But  we  have  seen  that  he  employed  the  plaintiff  to  sell. 

Therefore  this  defense,  viz.,  that  Bowe  himself  sold  the 
honse,  goes  down. 

l^Mmd.  The  second  defense  is  that  Bowe  is  liable  to 
Hondlow.    That  Hondlow  was  the  procnring  canse. 

1.  The  answer  is,  first,  this  is  a  special  defense,  not  set  up 
in  the  answer,  and  therefore  cannot  be  availed  of. 

The  plaintiffs  objected  on  the  trial  to  evidence  as  to  Hond- 
low. 

This,  of  itself,  is  sufficient  to  entitle  the  plaintiffs  to  a  new 
trial. 

"  Every  matter  of  defense  of  which  a  party  intends  to  avail 

himself  on  the  trial  must  be  set  up  in  his  pleadings."  {Ifew 

',  Tark  Cenfy^al  S.  JR.  Co.  v.  JV.  P.  Ins.  Co.,  20  Barb.  468 ; 

Brazil  v.  lahcmh^  2  Eem.  9 ;  Ca&m  v.  Smith,  1  Duer,  266.) 

"  Ko  proof  can  be  offered  of  facts  not  put  in  issue  by  the 
pleadings."  {Fidd  v.  May(yr  of  New  Torkyi  Seld.  179.) 

"  The  law  will  not  assume,  in  favor  of  a  defendant,  any 
thing  he  has  not  averred."  {Cruger  v.  Hudson  R.  B.  Co.,  2 
Eem.  201.) 

"  The  facts  must  be  stated ;  not  conclusions."  {MoMvnray 
V.  Oifford,  6  How.  14.) 

The  sole  issue  here  is,  whether  the  plaintiffii  (not  some 
other  party)  were  the  procuring  cause  of  the  sale. 

2.  It  is  inconsistent  with  the  first  defense. 

If  this  defense  is  true,  then  the  first,  viz.,  a  sale  by  him- 
self, is  a  fallacy. 

3.  His  liability  to  Hondlow  would  not  preclude  liability 
also  to  the  plaintififs.  ' 

He  employed  the  plaintiff  after  H.,  and  in  view  of  the 
fact  that  H.  had  charge  of  the  house.  He  referred  Briggs 
tiiere  for  the  keys. 

4.  He  denied  his  liability  to  Hondlow,  and  refused  to  pay 
him. 

Vol.  IV.       65 
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5.  He  was  not  liable  to  Hondlow. 

Hondlow  had  been  employed,  abont  a  year  previouB,  bnt 
aooompliahed  nothing. 

He  had,  some  two  months  previous  to  the  plainti£b' 
action,  offered  the  honse,  to  rent,  to  Mrs.  SavenhiU,  bnt 
nothing  resulted. 

Here,  was  a  negotiation  for  renting,  in  January,  and  noth- 
ing came  of  it.  She  '^  declined  to  take  it"  She  informed 
her  son  of  this,  when  he  sent  her  the  plaintiflb'  memorandum, 
March  3d. 

We  cannot  find  proof  of  any  thing  ftirther  done  by  Hond- 
low, until  after  the  8d  of  March,  when  the  plaintLSs  com- 
menced. Any  thing  done  by  him  after  that  with  the  Raven- 
hills  would  be  simply  an  interference  with  the  plaintiffs' 
business  and  would  give  him  no  claim. 

The  first  thing  he  pretends  to  have  done  after  his  second 
interview  (in  January)  was  to  give  Mrs.  B.  the  keys,,  when 
she  said  she  was  going  with  her  friend  Mr.  Bapelye,  Senior, 
to  see  what  it  would  ^st  to  put  the  house  in  repair." 

Hondlow  calls  this  ^'  a  few  days  aft;er  "  (January  7th).  But 
we  have  seen  that  Mrs.  B.  received  the  memorandum  March 
3d,  and  that,  after  she  received  it,  and  by  reason  of  it,  she  called 
on  Bapelye,  Senior,  to  examine  the  house  and  advise  her. 

The  interval  was  about  two  months  instead  of  ^^  a  few 
days,"  during  which  nothing  was  done  by  Hondlow  or  any 
one  else. 

No  sale  would  have  been  effected  had  not  the  plainti&  set 
on  foot  a  new  negotiation. 

He  (Hondlow)  did  nothing  farther  but  to  receive  and 
decline  a  fishing  offering  ($12,500),  which  grew  out  of  the 
plaintiffs'  operations,  and  which  was  made  to  him  simply 
because  he  had  charge  of  the  keys,  and  Mrs.  B.  had  seen  him 
in  January. 

If  that  offer  had  been  accepted,  and  the  house  sold  upon 
it,  the  plaintiffi  would  have  been  clearly  entitled  to  recov^ 
commissions  upon  it. 

Bowe's  conclusion  was  correct.  Hondlo:w  had  sold  no 
house  for  him.^ 
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TTpon  hiB  own  admisBionB,  then,  he  is  clearly  liable  to  the 
plaintiffs. 

He  cannot  sncceed  here  on  the  gronnd  that  Hondlow  sold 
or  procured  the  sale  of  the  hoose. 

ThnSy  we  submit,  the  theories  of  the  defense  are  very 
clearly  demonstrated  to  be  fallacious,  and  leave  nothing  in 
the  case  to  weaken,  in  any  respect,  the  case  of  the  plaintiffs, 
and  they  were  entitled  to  have  it  submitted  to  the  jury. 

There  was  evidence  tending  to  show  that  the  plaintiffs 
were  the  procuring  cause  of  the  sale. 

^^It  is  the  peculiar  province  of  the  jury  to  reconcile  con- 
flicting evidence  as  to  matters  of  fact,  and  to  decide  upon  the 
relative  credibility  of  witnesses,  who  appear  and  testify 
before  them,"  (Bbonson,  J.,  Eaton  v.  Benton^  2  Hill,  578 ; 
Douglaa  v.  Taumfy  2  Wend.  356 ;  Denker  v.  Motty  8  Barb. 
423 ;  Baker  v.  Martiny  3  id  634 ;  Watkins  v.  StevenSy  4  id. 
168.) 

^*  There  was  much  evidence  before  the  referee,  and,  what- 
ever our  opinion  of  the  correctness  of  his  conclusions,  we  are 
all  of  opinion  that  a  new  trial  cannot  be  granted  on  that 
ground."  (Spencer  v.  U.  R.  R.  Cb.,  6  Barb.  338.) 

^^  The  party  nonsuited,  or  against  whom  a  verdict  is  ordered, 
is,  on  appeal,  entitled  to  have  every  doubtful  fact  found  in 
his  favor."  {CoUgrwe  v.  JT.  H.  R.  R.  Co.,  19  N.  Y.  494.) 

There  was  evidence  on  both  sides  as  to  the  question  of 
procuring  cause,  which  was  purely  a  question  of  fact,  and 
therefore  it  should  have  been  submitted  to  the  jury. 

*^  It  is  a  familiar  and  safe  principle,  and  thoroughly  settled, 
that  facts  are  to  be  tried  by  the  jury."  {Eaton  v.  Bentony  2 
Hill,  578 ;  Douglas  v.  Touse^y  2  Wend.  556 ;  Emet  v.  JSudaon 
Rimer  R,  R  Oo.y  24  How.  97.) 

The  strength  and  binding  force  of  this  rule,  as  the  result 
of  the  settled  convictions  of  the  courts  and  of  sound  reason, 
is  well  illustrated  in  a  recent  opinion  delivered  by  Judge 
HiLTOK,  in  the  New  York  Common  Pleas,  in  the  case  of 
JSet/nolds  v.  John  KeHyy  Sheriff  (reported  in  the  New  York 
Transcript,  January  14, 1863). 

'^  The  plaintiff  claimed  to  be  the  owner  of  a  certain  stock 
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of  liquors  tftken  by  the  defendant  under  an  attachment  issued 
against  the  property  of  one  Jesse  Johnson.  Judgment  for 
plaintiff.    The  judge  concludes  his  opinion  thus : 

^'  I  regret  the  necessity  which,  in  this  instance,  leads  me  to 
the  conclusion  that  the  judgment  must  be  affirmed,  because, 
if  the  case,  as  printed,  correctly  presents  the  whole  of  the 
testimony  given  at  the  trial,  the  proof  of  the  plaintiff's 
ownership  of  the  property,  and  its  value,  was  so  suspicious 
and  doubtful  that  a  judgment  in  the  defendant's  favor  would 
not  have  been*disturbed. 

^^  But  the  rule  that  questions  arising  upon  conflicting  evi- 
dence must  be  left  to  die  tribunal  that  hears  the  testimony 
and  sees  the  witness  upon  the  stand  is  inflexible,  and  we 
cannot  invade  it  merely  because  we  think  the  case  would 
seem  to  have  warranted  a  different  conclusion  from  the  one 
arrived  af    Judgment  affirmed.    Daily,  F.  J.,  concurred. 

Finally,  the  allegations  of  the  complaint  were  affirms- 
"tively  proved,  and  the  proof  stands  uncontradicted. 

No  valid  defense  is  shown  to  the  plaintiffs'  claim. 

The  court  below  therefore  erred  in  taking  this  case  from 
the  jury,  and  the  exception  of  the  plaintiff  to  said  ruling 
was  well  taken. 

Because  they  had  produced  evidence  tending  to  prove  the 
issues  on  their  part. 

Because  there  was  evidence  on  both  sides  as  to  the  leading 
fact  to  be  proved,  all  the  other  material  facts  being  confus- 
edly established. 

Because  the  allegations  of  the  complaint  were  proven. 

A  new  trial  should  be  granted. 

Thomas  JU.  Ncrihy  also  for  the  appellants. 

Ij^  The  testimony,  if  believed  by  the  jury,  would  have 
-authorized  them  to  find: 

That  defendant  employed  plaintiffi  to  sell  his  house,  as 
brokers,  baying  if  they  sold  it  or  found  a  purchaser  he  would 
pay  their  commissions. 

That  on  the  8d  of  March,  1858,  a  friend  of  the  plaintiffi 
proposed  to  Bavenhill  to  buy  this  house,  and  subsequently 
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introdnced  one  of  the  plaintifis  to  Bavenhill,  and  they  con- 
versed as  to  price,  terms,  expense  of  repairs,  etc. 

That  on  the  same  3d  of  March,  the  plainti£fs  went  to  defend- 
ant's store,  and  informed  him  of  the  negotiation.  That 
defendant  ^^  said  he  knew  Eavenhill  very  well,  was  selling 
goods  to  Bayenhill."  '^Send  him  to  me,  I  may  perhaps 
arrange  price  satisfactorily  to  him."  That  defendant  gave 
plaintiff  the  price  on  a  card,  and  said  the  terms  conld  be 
varied,  and  soplaintiffi  sent  the  card  to  Ravenhill. 

That  this  was  the  first  time  Eavenhill's  name  had  been 
mentioned  to  defendant,  or  any  steps  taken  to  bring  them 
into  negotiation  for  the  purchase  of  the  honse. 

That  plaintiff  also  named  the  defendant  to  Eavenhill  as  the 
o^C^rner  of  the  property. 

That  Eavenhill,  the  same  day,  sent  the  memorandum 
received  from  plaintiffs,  to  his  mother,  and  wrote  to  her  to 
call  and  examine  the  property,  which  she  did  the  same  day, 
"by  reason  of  the  memorandum." 

That  Eavenhill,  a  few  days  after,  went  to  the  store  of  the 
defendant  (who  had  directed  plaintiffs  to  invite  hitii  to  do  so) 
and  had  a  negotiation  with  defendant  personally,  which 
resulted  in  his  buying  the  house  for  $14,000. 

That  this  took  place  within  a  week  or  nine  days  after  the 
first  interview  between  Eavenhill  and  the  plaintiffs,  and 
wholly  in  consequence  of  that  interview. 

That  one  per  cent  was  the  usual  commission  paid  brokers 
for  similar  services. 

That  defendant  acknowledged  that  plaintiffs  ^^  certainly 
had  mentioned  Eavenhill's  name  first,"  and  that  he  thought 
they  were  entitled  to  commissions,  and  would  have  paid  them 
had  not  a  third  party  sued  him,  and  offered  to  indemnify  him 
against  their  claim. 

n.  As  to  Hondlow's  services  in  the  matter,  the  jury  would 
have  been  authorized  to  find :  that  his  interview  with  Mrs* 
Eavenhill,  in  January  previous,  was  on  the  subject  of  rent- 
ing a  house ;  that  she  did  not  like  this  house,  and  did  not 
then  wish  to  buy  any  house,  and  no  negotiations  resulted. 
"ITothing  came  of  it"    Eavenhill's  name  was  not  men- 
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tioned  to  defendant  by  Hondlow;  that  the  offer  made  by 
Bavenhill  to  Hondlow,  in  March,  was  after  plainti£&'  friend 
had  introduced  plaintiff,  after  plaintiflb  had  communicated  the 
negotiation  to  defendant,  after  phdntifis'  memorandum  had 
been  sent  by  Bavenhill  to  his  mother,  and  aft;er  she  had  gone, 
by  reason  of  it,  and  examined  the  house,  and  was  wholly  in 
consequence  of  Bavenhill's  negotiation  with  plaintifi ;  that 
Hondlow  rejected  the  offer  and  did  not  think  it  worth  while 
to  mention  it  to  defendant;  that  defendant  testified  that 
Hondlow  had  not  sold  the  house  for  him;  that  defendant 
offered  to  pay  him  for  his  trouble  in  taking  care  of  the  honse 
only,  and  finally  paid  him  $140  to  get  rid  of  a  lawsuit,  and 
to  get  a  bond  of  indemnity. 

III.  If  the  jury  had  come  to  these  conclusions,  they  might 
and  should  have  found  a  yerdict  for  the  plaintifis.  Such  a 
verdict  would  not  have  been  set  aside.  {SUUman  v.  MitcheU^ 
2  Bobt.  523,  537,  588 ;  Margtm  v.  Mawn^  4  E.  D.  Smith, 
686 ;  Olentworih  v.  LatJur^  21  Barb.  145 ;  Moses  v.  Bierlingy 
31  N.  Y.  462;  Murra;/  v.  Ourriey  7  C.  &  P.  584;  Wilkin- 
son V.  Marlniryj  8  id.  1.) 

IV.  The  nonsuit  was,  therefore,  erroneous.  {Sheridan  v. 
Brooldyn  dt  N.  R.  Co.^  86  N.  T.  89;  Ernst  v.  Hudson 
Biver  B.  B.  Co.^  35  N.  T.  42.) 

G.  T.  JenkSy  for  the  respondent. 

L  The  motion  for  a  nonsuit  should  have  been  granted. 
There  was  no  evidence  whatever  offered  by  plaintiffs  to  show 
that  the  sale  alleged  in  the  complaint  was  effected  by  them, 
or  procured  to  be  effected  by  them. 

The  house  was  not  sold  by  the  plaintiffs  to  any  person  for 
$14,000.  The  utmost  that  the  plaintiffi  have  done,  as  shown 
by  their  evidence,  was  to  offer  the  property  for  $16,000  to 
Bavenhill,  and  to  communicate  the  name  of  Bavenhill  to 
Bowe.  This  name  had  already  come  to  the  knowledge  of 
Hondlow,  the  defendant's  agent  and  broker  in  charge  of  the 
house. 

They  did  not  introduce  the  parties.    Bowe  did  not  inter- 
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fero  with  the  negotiation  of  Briggs,  if  such  it  may  bo  called. 
This  case  doea  not  fall  within  the  rule  which  holds  the 
owner  liable  for  commissions  who  takes  the  n^otiation  out 
of  the  hands  of  his  broker,  and  chooses  to  finish  it  himself. 

In  this  case  the  negotiation  and  action  of  the  plaintiff  had 
terminated — it  had  been  fruitless.  Bowe  had  a  right  to 
avail  himself  of  the  information  that  Bavenhill  desired  to  pnr- 
chase  a  honse ;  because  Bavenhill's  attention  had  first  been 
attracted  by  Hondlow,  the  agent  first  employed  by  him,  and 
Hondlow  had  commnnicated  to  him  the  name  of  Bavenhill 
and  his  offer. 

If  Bowe  were  liable  at  all,  he  was  bonnd  to  pay  Hondlow 
a  commission.  The  fact  that  Bavenhill  desired  to  purchase  a 
house  was  in  the  knowledge  of  Bowe  before  plaintifis  com* 
municated  it  to  him,  because  known  to  Hondlow,  his  agent. 

II.  The  judgment  should  be  affirmed  with  costs. 

WooDBUFF,  J.  The  testimony  given  on  the  trial  tended  to 
prove,  that  in  June,  1857,  the  defendant  employed  Sylvester 
Hondlow,  a  real  estate  broker,  to  sell  the  house  and  lot  No« 
48  Pierrepont  street,  in  the  city  of  Brooklyn,  with  coach- 
house attached,  and  left  with  him  the  keys  of  the  honse. 
Hondlow  placed  thereon  a  notice  or  bOl/'  ^^  For  Sale  — 
inquire  of  S.  Hondlow  &  Co." 

That  in  the  end  of  January,  or  in  February,  1858,  Mrs. 
Sarah  Bavenhill  called  upon  Hondlow,  and  inquired  if  ho 
had  any  houses  to  rent,  and  the  subject  of  buying  was  men- 
tioned. He  directed  her  to  others.  She  wished  a  coach- 
house attached  to  the  premises.  She  made  some  inspection, 
was  attracted  by  the  coach-house  privilege,  and  the  next 
day  she  called  on  Hondlow  for  the  keys,  and  examined  the 
bouse,  or  had  it  examined  by  her  family,  and  in  the  evening 
returned  the  keys,  saying  that  the  house  was  in  bad  order, 
and  she  did  not  like  it. 

She  had  given  up  the  idea  of  purchasing  that  house,  but 
afterward,  on  or  about  the  8d  of  March,  her  son  met  upon 
the  ferry-boat,  Mr.  Augustus  Eapelye  (with  whom  and  with 
whose   father,  Jacob  Eapelye,  Mrs.  Bavenhill  had  been 
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acqaainted  for  several  years).  Mr.  Bapelye  was  aware  that 
Mrs.  Ravenhill  was  looking  for  a  house.  A  oonvorsation 
was  had  between  them  in  regard  to  the  premises,  and 
Bapelye  told  the  son  that  they  were  cheap,  or  that  his  father, 
Jacob  Bapelye,  said  the  premises  could  be  bought  low,  and 
gave  the  son  a  memorandum  of  the  street  and  number. 

The  same  day  the  son  wrote  to  his  mother,  sending  her 
that  memorandum,  and  advising  her  to  call  and  see  the  prop- 
erty, and  in  the  evening  on  asking  her  if  she  had  seen  the 
house,  she  said  she  had. 

By  reason  of  the  memorandum  thus  received  from  her  son, 
she  sent  to  Hondlow,  and  procured  the  keys  again,  and  went 
herself  and  examined  the  house,  and  called  upon  Mr. 
'Jacob  Bapelye,  and  procured  him  to  examine  the  house  for 
her,  to  estimate  the  expense  necessary  to  put  the  house  in 
repair,  and  he  called  on  Hondlow  and  told  him  he  had 
advised  Mrs.  Bavenhill  to  offer  him  $12,500.  The  idea  of 
purchasing  the  premises  being  thus  revived  in  the  mind  of 
Mrs.  Bavenhill,  and  her  son  requesting  her  to  ask  Hondlow 
to  call  at  her  house,  she  sent  him  a  message  of  that  import, 
and  Hondlow  accordingly  called  upon  her  and  her  son,  at 
their  residence,  and  the  interview  resulted  in  an  offer  of 
$12,500  for  the  premises. 

The  next  day  defendant  called  at  Hondlow's  office,  "  and 
inquired  about  matters,"  and  the  offer  was  communicated  to 
him,  he  inquired  who  it  was  that  had  made  the  offer,  and 
was  told  it  was  Bavenhill.  He  said,  send  him  to  me ;  and 
accordingly  on  the  following  Sunday  Hondlow  spoke  to 
Bavenhill  (the  son)  about  it,  and  he  said  he  would  call  at 
his  (the  defendant's)  store  for  some  goods,  and  perhaps  he 
(the  defendant)  will  mention  it,  and  that  he  thought  he  could 
make  the  arrangement  better  than  through  Hondlow. 
Young  Bavenhill  called  upon  the  defendant,  and  purchased 
goods — the  defendant  brought  up  the  subject  of  the  sale 
and  purchase  of  the  house.  Negotiation  (without  further 
interference  of  Hondlow)  was  continued  at  the  residence  of 
Mrs.  Bavenhill,  by  defendant,  in  person,  and  she  purchased 
the  premises  at  $14,000,  and  in  due  course  received  a  deed 
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and  took  poBsessioii.  The  purchaser,  Mrs.  Bavenhill,  having 
never  seen  or  had  any  commnnication  with  the  plaintiffs. 

Obviously,  in  this  narration,  no  instrumentality  of  the 
plaintiffs  in  the  matter  of  the  sale  appears,  and  the  purchaser 
was  not  aware  that  they  had  any  agency  in  the  matter.  As 
between  her  and  the  defendant  (the  vendor),  so  far  as  there 
was  any  intermediate  action,  it  was  by  Hondlow,  the  broker, 
who  first  called  her  attention  to  the  house  on  which  was  his 
bill  advertismg  it  for  sale,  her  son,  who  was  assisting  in 
the  pursuit  and  negotiation,  young  Bapelye,  whose  con- 
versation prompted  a  renewal  of  the  treaty,  and  Bapelye, 
senior,  who  examined  the  premises  for  her,  and  advised  an 
offer  of  $13,500. 

The  agency  of  the  plaintifb,  also  real  estate  brokers,  upon 
which  their  claim  proceeds,  was  as  follows : 

In  the  £all  of  1857,  one  of  the  plaintiffi  called  upon  the 
defendant  (having  learned  from  one  Mellen,  that  he  had  the 
house  for  sale),  to  ascertain  the  price,  the  size  of  the  lot,  etc. 
The  defendant  told  him  that  the  house  was  for  sale,  and  that 
if  he  (the  plaintiff)  sold  it,  or  found  a  purchaser,  he  would  pay 
his  commissions. 

A  proposition  for  an  exchange  appears  to  have  been  pro* 
cured  by  the  plaintiff  in  the  fall  or  winter,  but  resulted  in  no 
agreement 

After  the  interview  between  young  Bavenhill  and  Mr. 
Augustus  Sapelye,  above  mentioned,  in  which  the  latter  had 
had  the  conversation,  and  handed  to  the  former  the  memoran- 
dum, which  he  sent  to  his  mother,  as  above  narrated,  Mr. 
Bapelye  went  to  the  office  of  the  plaintiffi»,  and  the  plaintiff 
Briggs,  hating  learned  from  Bapelye,  that  Bavenhill  wanted 
to  buy  a  house,  went  to  the  defendant's  store,  and  defendant 
stated  the  price  to  be  $16,000,  of  which  $9,500  might  remain 
on  bond  and  mortgage.  Briggs  mentioned  to  the  defendant 
the  name  of  the  party  for  whom  he  wanted  the  particulars, 
and  the  defendant  stated  that  he  knew  Mr.  Bavenhill. 

The  plaintiff  then  left  at  Bapelye's  office  a  card  containing 
the  price,  which  he  afterward  gave  to  young  Bavenhill; 
and  some  days  afterward  the  plaintiff  Bri^s  called  with 
Vol.  IV.        66 
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Bapelye  on  young  Bayenhill,  and  was  introdnoed  to  him,  and 
oonyereed  with  him  on  the  aubjeot  of  the  honfle  and  the  prob- 
able eoBt  to  put  it  in  repair ;  and,  at  a  subaequent  meeting 
with  yonng  BavenhiU,  on  the  ferry-boat,  a  like  conversation 
was  had. 

Upon  these  facts,  what  was  the  procuring  cause  of  the  sale  t 
and  to  whose  agenqr  was  it  due  f 

This  question  the  plaintifb  are  entitled  to  hare  answered, 
on  a  motion  for  a  nonsuit,  as  fiivorably  to  their  daim  as  the 
testimony  will  warrant. 

I  think  it  should  be  assumed,  that,  for  all  the  purposes  of 
this  case,  any  intercom-se  with  Mr.  Bavenhill,  the  son,  may 
be  taken  in  favor  of  the  plaintifis,  as  if  it  had  been  with  the 
mother,  the  purchaser  herself,  however  ignorant  she  was  of 
any  agency  of  theirs  in  the  matter ;  and  that  her  son  may 
be  deemed,  for  that  purpose,  her  agent. 

In  my  judgment  the  plaintift  failed  entirely  to  show  either 
that  they  negotiated  a  sale,  or  procured  a  purchaser. 

If  the  sale  in  fact  made,  is  not  to  be  referred  directly  to 
the  agency  of  Hondlow,  because  he  first  directed  Mrs.  Raven- 
hill^s  attention  to  the  premises,  then  obviously  it  was  the  con- 
versation of  Mr.  Augustus  Bapelye  with  Mrs.  Bavenhill,  and 
the  memorandum  then  handed  to  him,  which  set  on  foot  the 
negotiation,  not  with  the  plaintiffs,  but  with  Hondlow,  which 
produced  from  Mrs.  Bavenhill  an  offer  to  buy,  a  reference  of 
Mr.  Bavenhill  to  the  defendant  for  the  continuance  of  the 
negotiation  and  an  ultimate  sale  by  the  defendant  to  the  pur- 
chaser, Mrs.  Bavenhill. 

Hondlow  first  called  the  attention  of  Mrs.  Bavenhill  to  the 
property.  He  was  and  was  known  to  her  and  her  son  as  the 
agent  for  the  sale.  The  negotiation  had  ceased  and  she  had 
given  up  the  idea  of  buying  it,  but  the  recommendation  of 
Mr.  Bapelye,  or  his  father,  whom  she  knew,  induced  her  son 
to  advise  its  renewal,  and  upon  that,  induced  by  that,  she 
renewed  the  negotiations  for  the  purchase. 

The  claim  of  the  plaintiffs  seems  to  be  that  they  can  appro- 
priate this  act  and  conversation  of  Bapelye,  and  by  some 
kind  of  adoption  make  it  their  own. 
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But  Bapelje  was  not  acting  for  them.  He  was  performing 
an  act  of  friendship  toward  his  acquaintance,  Mr.  Bavenhill, 
whom  he  cansnally  met.  Bapelye  was  not^mployed  by  the 
plaintiffs,  nor  by  the  defendant.  He  by  his  recommendation 
of  the  purchase,  stimulated  Mr.  Bavenhill  to  urge  his  mother 
to  renew  her  negotiations  with  Hondlow,  and  she  did  so. 
Mr.  Rapelye's  conversation  may  have  incidentally  operated 
to  the  advantage  of  Hondlow,  but  it  conferred  no  rights 
upon  the  plainti£b. 

It  does  not  appear  to  have  been  intended,  and  it  certainly 
did  not  operate,  to  lead  either  the  purchaser  or  her  son  to 
treat  with  the  plaintiffs  for  the  purchase ;  and  the  interviews 
which  the  plaintiffs  had  with  Mr.  Bavenhill,  appear  to  have 
elicited  no  offer.  When  at  such  interview,  Mr.  Savenhill 
was  told  that  Briggs  was  agent  to  sell,  he  informed  him  that 
he  had  referred  the  matter  to  his  mother. 

In  short,  the  sale  was  due  to  the  original  employment  of 
Hondlow,  the  examination  of  the  property  by  Mrs.  Bavenhill, 
assisted  by  Mr.  Bapelye,  senior,  stimulated  by  her  son,  who 
was  moved  thereto  by  his  conversation  with  Bapelye,  junior, 
and  his  memorandum  of  the  street  and  number,  already  long 
since  known  to  Mrs.  Bavenhill  herself. 

It  is,  I  think,  clear  that  every  step  in  the  negotiation 
would  have  begun,  progressed  and  reached  the  final  consum* 
mation  if  the  plaintiffs  had  not  attempted  to  intervene.  No 
one  thing  done  therein  by  the  purchaser,  can  be  traced  to 
the  plaintiffs. 

The  circumstance,  that,  after  the  conversation  with  Mr. 
Bapelye,  which  immediately  and  directly  produced  a  renewal 
of  the  negotiation  with  Hondlow,  the  plaintiff  Briggs  con- 
ceived the  idea  of  taking  up  the  negotiation  with  Mr. 
Bavenhill,  and,  with  that  view,  mentioned  his  name  to  the 
defendant  as  an  expected  purchaser,  is  wholly  unimportant. 
He  was  not  then  in  negotiation  with  Bavenhill ;  on  the  con- 
trary, thfe  information  received  by  the  latter  from  Mr. 
Bapelye,  was  then  at  work,  producing  a  renewal  of  the  nego- 
tiations with  Hondlow,  which,  after  he  had  referred  Baven- 
hill to  the  defendant,  resulted  in  a  sale. 
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These  views  are  in  no  conflict  with  CliUtan  v.  Buder  (1  K 
D.  Smith,  160) ;  Mo9es  v.  BierUng  (81  N .  T.  462),  nor  with 
the  cases  there  cited.  Indeed,  if  we  were  to  adopt  the  doo 
trine  of  one  of  those  cases  {ffac6b%  v.  KoLf^  2  Hill,  133),  that 
where  a  specified  price  is  fixed  by  an  owner,  and  a  broker  is 
promised  a  commission  for  selling  at  that  price,  and  fails,  he 
is  not  entitled  to  his  commission,  although,  through  another 
broker,  the  owner  sells  at  a  less  price,  the  plaintiffi'  claim 
could  have  no  possible  legal  foundation.  Without  discussing 
the  question  as  it  arose  upon  the  particular  circumstances  of 
that  case,  I  think  it  clear  that  the  broker  is  entitled  to  be 
protected,  as  stated  in  ChtUon  v.  Buder^  against  any  unfair- 
ness or  fraud,  and  that  the  owner,  when  there  is  a  general 
employment  to  sell,  cannot  avail  himself  of  the  services  of 
the  broker  in  finding  a  purchaser,  and  then,  by  taking  the 
negotiation  into  his  own  hands,  and  reducing  his  price,  effect 
a  sale,  and  refuse  payment  of  commissions.  And,  on  the 
other  hand,  if  the  broker  sees  fit  to  accept  an  employment, 
the  just  and  fair  import  of  which  makes  his  title  to  commis- 
sions depend  upon  his  securing  a  purchaser  on  terms  that  are 
specified,  he  must  perform  the  undertaking,  just  as  any  partj 
must  perform  his  contract  in  order  to  claim  his  commissions ; 
even  tiien,  however,  the  employer  may  not  interfere  and  pre- 
vent such  performance. 

But,  without  pursuing  these  legal  questions  into  their  vari- 
ous possible  qualifications,  it  must  suffice  to  say  that  the  non- 
suit was  properly  ordered  upon  the  grounds  above  stated ; 
and  the  judgment  should  be  affirmed. 

MiLLEB,  J.  This  action  was  brought  by  the  plaintiffs  to 
recover  a  commission  of  one  per  cent  upon  $14,000,  for  a 
sale  of  a  house  and  lot  of  the  defendant,  alleged  to  have  been 
made  by  the  plaintiff  as  his  brokers.  At  the  close  of  the 
testimony  upon  both  sides  upon  the  trial,  the  court  refused 
to  allow  the  plaintiflEs'  counsel  to  go  to  the  jury  upon  the 
question  whether  the  plaintiffs  had  made  out  a  cause  of  action, 
and  nonsuited  the  plaintiffs,  to  which  rulings  and  decisions 
exceptions  were  duly  taken. 
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The  first  and  main  question  which  we  are  called  upon  to 
determine  is,  whether  there  was  any  evidence  in  the  case  for 
the  consideration  of  the  jury  which  tended  to  establish,  that 
the  sale  of  the  house  alleged  in  the  complaint  was  effected 
or  procured  by,  and  which  would  authorize  a  verdict  in  favor 
of,  the  plaintifis.  To  determine  this  question  it  becomes  im- 
portant to  examine  the  testimony  in  the  case,  and  consider 
whether  it  will  bear  a  construction  which  would  authorize 
the  conclusion  that  the  plaintiffs  had  procured  the  sale.  The 
evidence  of  Briggs,  one  of  the  plaintiffs,  is  relied  upon  mainly 
to  sustain  the  theory  that  the  plaintiffs  made  the  sale,  and, 
even  although  it  may  be  contradicted,  yet,  if  it  tends  to 
establish  that  such  was  the  fact,  it  would  clearly  have  been 
proper  to  submit  the  case  to  the  jury.  According  to  Briggs' 
version  of  the  transaction,  in  March,  1858,. a  friend  of  the 
plaintiffs  proposed  to  one  Bavenhill  to  buy  the  house,  and 
Briggs  called  upon  the  defendant  at  his  store,  and  took  down 
the  price,  which  was  $16,000,  and  the  terms.  He  mentioned 
the  name  of  the  party  to  the  defendant,  who  said  he  knew 
him  very  well ;  that  he  was  selling  goods  to  him,  and  the 
payments  could  be  varied  from  what  he  had  taken  down. 
Briggs  was  subsequently  introduced  to  Bavenhill,  and  con- 
versed about  the  property  and  the  price  it  would  cost  to  put 
it  in  repair;  and  it  appears,  that  the  card  or  memorandum 
which  contained  the  terms  was  delivered  to  Bavenhill.  He 
also  testifies  that  he  never  offered  the  house  at  any  other 
price  than  $16,000  to  Bavenhill,  which  he  declined,  and  never 
sold  it  to  any  one  at  that  price..  It  also  appears  from  Briggs' 
evidence  as  well  as  the  defendant's,  that  some  time  previously, 
and  in  the  latter  part  of  1857,  Briggs  called  at  the  defend- 
ant's o£3ce  to  ascertain  whether  the  property  was  for  sale,  and 
the  terms ;  and  the  defendant  told  him  if  he,  Briggs,  found  a 
purchaser,  the  defendant  would  pay  his  commissions.  The 
evidence  also  shows,  that  one  of  the  plaintiffs  named  the 
defendant  to  Bavenhill  as  the  owner  of  the  property ;  that 
the  memorandum  of  the  terms  of  sale  was  sent  by  Bavenhill 
to  his  mother,  and  he  wrote  to  her  to  call  and  examine  the 
property,  which  she  did,  by  reason  of  the  memorandum,  on 
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the  same  day ;  that  the  defendant  requested  Briggi  to  send 
Bavenhin  to  him,  which  was  not  done,  nor  any  offer  brought 
to  him  from  BavenhilL  According  to  the  testimony  of 
Bavenhill,  Briggs  gave  him  no  farther  information  besides 
the  memorandum,  except  that  the  priee  was  $16,000 ;  and  he, 
Bavenhill,  told  the  defendant,  upon  inquiry  afterward,  that 
the  reason  he  had  not  bought  the  property  was  because  the 
price  was  too  high. 

These  are  the  leading  facts  relied  upon  by  the  plaintiffs  to 
establish  their  right  to  recover.  But  it  also  appears  that 
some  time  in  the  month  of  May  or  June,  1857,  the  house  had 
been  placed  in  the  hands  of  one  Hondlow,  a  brdker,  to  be 
sold,  the  keys  left  with  him,  and  his  biU  put  upon  it ;  that, 
in  the  month  of  January  or  February,  following,  he  had  an 
interview  with  Eavenhill  as  to  the  purchase,  and  shortly 
afterward,  Bavenhill  offered  him  $12,500  tor  the  property ; 
that  after  the  negotiation  between  Briggs  and  Bavenhill  had 
failed,  Bavenhill  went  to  the  store  of  the  defendant,  and  there 
a  negotiation  was  opened  between  them  which  resulted  in  a 
purchase  of  the  property  by  Bavenhill  for  $14,000.  Accord- 
ing to  the  evidence  of  Bavenhill,  he  called  upon  Bowe  about 
one  week  after  he  had  failed  to  agree  with  Briggs.  According 
to  the  testimony  of  Bowe,  it  was  about  six  weeks  after  the 
prior  negotiations  had  fallen  through.  Whether  the  first  or 
the  latter  period,  is  not  material,  perhaps,  provided  no  agree- 
ment for  a  sale  was  made  by  reason  of  the  acts  of  the 
plaintiffi,  or  by  means  of  their  instrumentality. 

The  most  which  the  plaintiffs  seem  to  have  done  in  n^oti- 
ating  the  sale,  was  to  offer  the  property  to  Bavenhill  for 
$16,000,  and  to  give  the  name  of  Bavenhill  to  Bowe.  Hond- 
low, who  had  been  employed  to  sell  the  house,  and  had  charge 
of  it,  was  already  acquainted  with  Bavenhill's  name,  and  so 
far  as  this  fact  is  concerned,  it  was  no  particular  advantage 
to  the  defendant  to  be  informed  of  it.  The  parties  did  not 
get  together  by  reason  of  the  plaintiff'  action ;  were  never 
introduced,  and  Briggs  had  full  opportunity  to  negotiate  a 
sale  without  any  interference  of  the  defendant  or  any  other 
party.    He  did  not  succeed  in  so  doing,  and  utterly  failed  to 
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accomplifih  any  siich  Fesolt.  It  was  no  fault  of  the  defend- 
ant that  Buch  was  the  case.  He  made  no  objection,  opposed 
no  obstacles,  and  in  no  way  interfered  with  the  negotiation. 
He  did  not  take  the  matter  out  of  the  broker's  hands  and 
thus  render  himself  liable. 

But,  after  it  proved  fruitless  and  unavailing,  after  it  had 
terminated  and  was  at  an  end,  it  would  seem,  by  means  of 
the  accidental  fact  that  BavenhUl  had  come  to  his  store  to 
purdiase  a  bill  of  goods,  he  commenced  a  negotiation  for  the 
sale  of  the  house,  which  resulted  in  an  agreement  which  was 
finally  consummated. 

It  does  not  make  the  defendant  liable  I  think,  because  he 
availed  himself  of  the  information  which  he*  had  obtained, 
that  Bavenhill  desired  to  purchase  the  house,  for  it  appears 
that  Hondlow  first  informed  Bavenhill,  that  the  house  was 
fi)r  sale  and  had  informed  the  defendant  of  the  ofier  of  Baven- 
hilL  It  cannot,  I  think,  be  claimed  fairly  that  the  plaintiffs 
found  the  purchaser,  or  that  they  were  the  procuring  cause 
of  the  sale,  and  of  bringing  the  parties  together.  The  nego- 
tiation had  been  entirely  ended  so  far  as  the  plaintiffs  had 
any  connection  with  it,  and  there  must  be  some  period  of 
time  when  a  party  is  at  liberty  to  make  new  n^otiations  for 
the  disposition  of  proper^^,  where  it  is  not  entirely  clear  that 
the  whole  matter  originated  with  another  person,  without 
rendering  himself  liable  for  commissions. 

It  matters  not  whether  Bowe  was  bound  to  pay  Hondlow 
a  commission  for  his  services.  It  is  enough  in  this  case,  that 
he  was  not  liable  to  the  plaintiffs,  and  that  there  was  no 
sufficient  evidence  of  his  liability  to  submit  to  the  considera- 
tion of  the  jury.  If  the  jury,  upon  the  testimony  presented, 
had  arrived  at  the  conclusion  tiiat  the  defendant  was  liable, 
I  think  the  court  would  have  been  compelled  to  set  aside  the 
verdict  as  contrary  to  evidence. 

The  judge  was  clearly  right  in  granting  the  motion  for  a 
nonsuit,  and  refusing  to  submit  the  case  to  the  jury,  and  as 
there  was  no  error  upon  the  trial,  the  judgment  must  be 
affirmed  with  costs. 

Judgment  affirmed. 
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Thomas  W.  Wabvibld,  Bespondent,  v.  Oabso  Cbaite  et  ux.^ 

impleaded,  etc,  Appellants. 

EquiTT.    PABTinoir  of  bsaii  bbtatb.    Titlb  imDKB  eOHVKTAircKs  nunc 

OWHVB  OF  B8TATB  HALF  US  FKB  AHD  HALF  FOB  LIFB.  AUKNATIOV. 
BaLB  of  B8TATB  BUBJBCT  TO  GOMFLEZ  TITLES  ITHEBB  FABTITIOH  D 
nCFBACnCABLB ;  BULB  CONCEBinNO.  PbACTICB.  APPEAL.  COBBEO 
TION  OF  DBCBEB  WHEN  HOT  IK  OONFOBICITT  "WITH  DBCIBIOH.  NEW 
TBL4L.  AdTERSB  F08BE88ION.  PBXOB  ABD  SUBSBqUERT  OBABTEB8  OP 
AB  B8TATB  HALF  IK  FEB  ABD  HALF  FOB  LIFE. 

Where  an  estate  in  fee  of  one  undivided  half  of  certain  premiBes,  and  a  life 
estate  in  the  other  nndiyided  half  of  the  same,  with  remainder  over  in 
fee  to  the  heirs  of  the  devisee  of  the  life  estate,  are  nnited  in  the  same 
person,  who  convqys  the  same  (in  fee)  in  parcels  from  time  to  time,  es- 
presslj  excepting  the  prior  from  the  operation  of  the  snhseqnent  convej- 
ances ;  npon  application,  after  the  decease  of  the  devisee  for  life,  of  one 
of  the  remainder-men  of  the  life  estate  for  a  partition  of  the  estate 
according  to  the  terms  of  the  devise,  elfect  will  he  given  to  the  earlier  as 
against  the  later  oonvejances,  so  as  to  secure  to  the  holders  under  the 
former,  so  fkr  as  practicable,  their  titles  in  fee.  And  where,  in  such  case, 
a  partition  is  found  to  he  impracticable,  and  a  sale  is  decreed,  the  lands 
must  be  sold  in  the  inverse  order  of  alienation,  and  the  proceeds  of  the 
sale  must  be  distributed  to  the  remainder-men  after  the  life  estate,  and 
their  grantees,  upon  the  basis  of  the  actual  value  of  the  whole  premises 
(exclusive  of  buildings,  etc.),  and  not  upon  an  assumed  equality  in  the 
value  of  the  sold  and  unsold  portions. 

Knowledge  of  all  the  facts  out  of  which  legal  or  equitable  rights  arise  in 
favor  of  another  is  knowledge  of  those  rights. 

Where  the  Judgment  and  decree  do  not  conform  to  the  principles  of  the 
decision  rendered  in  the  case,  this  court  maj  order  the  decree  to  be  cor- 
rected and  made  to  conform  to  the  decision  as  found  and  affinned  upon 
appeal,  without  directing  a  new  tiiaL 

[I  have  endeavored,  in  the  foregoing,  to  give  condensed  but  truthful  expres- 
sion to  all  that  is  abeolutel j  determined  bj  the  deddon  in  this  case.  In 
so  doing,  I  have  suppressed  all  the  incidents  of  frict,  and  all  suggestions 
in  the  ojdnion  that  seemed  immaterial  in  their  bearing  upon  the  essential 
oondnsions  arrived  at.  Lest  I  may  have  erred  in  my  judgment  of  what 
is  material  in  the  case,  it  maj  be,  to  some,  at  least,  an  acceptable  service 
to  state  the  case  in  more  elaborate  fonn,  as  follows :] 

A  testator  dies,  having  devised  to  his  two  sons  (or  nephews)  [see  arguments 
respectively  of  counsel],  Alexander  and  Arnold,  certain  premises — 192 
acres — as  tenants  in  common;  to  Alexander,  his  share  in  fee,  and  to 
Arnold,  his  share  for  life ;  and,  at  his  (Arnold's)  decease,  the  same  to  be 
divided  between  all  his  (A.'s)  children  and  their  legal  representatives. 
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ALezmder  eonTeji  his  title  (the  fee)  to  Arnold.  Arnold  eonTeyt  fifty 
mens,  by  metee  and  bounds  in  fye,  to  one  F.,  who  afterwmid  eonreys  the 
same  toThomsSyftsonof  Aniold.  Aniold  ftirther  oonT^ys  the  remainder 
of  the  109  aeies  (expressly  reserving  and  excepting  the  fifty  acres  pre- 
Tiondy  oonr^ed  to  F.)  to  James,  another  son.  Jaimes  oonTeys  in  fee  two 
or  three  ^iflbrent  parcels,  amoontlng  to  about  forty-two  aeres»  to  different 
grantees^  ttcm  whom,  by  proper  conT^yanoes,  it  Is  transfeired  and  becomes 
Tested  in  one  Carpenter.  James  afterward  cout^s  to  one  Crane  the 
remainder  of  the  100  acres  (being  about  100  acres),  by  deed  expressing  a  fee 
and  expressly  excepting  the  parcels  of  fifty  and  forty-two  acres  prerlonaly 
conveyed.  After  the  decease  of  Arnold,  his  son  Thomas, — who  holds  the 
flf^  acres  under  the  conveyance  of  F.,  who  derived  title  by  conveyance 
from  Arnold, — brings  this  suit  to  recover  his  share  of  the  undivided  half  of 
the  estate  devised  to  his  Ikther  for  life,  remainder  to  his  heirst  et&,  and  asks 
fior  a  partition  of  that  estate  among  the  heirs  and  their  representatives, 
and  that  the  same  be  wholly  partitioned  out  of  the  100  acres  held  by 
Crane^  tliat  is,  in  such  manner,  that  he  and  Carpenter  (who  is  made  de- 
fendant pro  forma)  sliall  have  secured  to  them,  respectively,  in  fye,  the 
portions  of  which  they  are  in  poseesrion  under  conveyances  as  stated 
above.  Crane  had  full  knowledge,  when  he  purdiased,  of  the  rights  of 
prior  grantors,  and  of  the  remainder-men  to  the  life  estate  of  Arnold. 
Kow,  what  are  the  rights  and  interests  in  the  said  estate  or  premises, 
respectively,  of  Thomas,  Carpenter,  Crane,  and  the  remaining  heirs  of 
Anold  or  their  grantees  T 
Answer,  substantially,  as  fbUows : 

1.  Obviously,  the  heirs  of  Arnold,  and  their  grantees,  are  entitled  to 
n  division  among  them  of  one-half  of  the  estate.  Crane  being  the 
grantee  of  James — one  of  the  heirs— (of  whom  there  appear  to  have 
been  ten)  is  entitled  to  one4eBth«f4me-half<of  said  estate.  Hlsfurther' 
interest  will  hereafter  appear. 

3.  As  the  conveyance  horn  Alexander  4o  Arnold  nested  In  the  latter 
on»half  of  the  estate  in  fee  (he  holding  4he  ether  half  by  devise  for 
life),  his  absolute  conveyances  tootheis  vested  In  them  4he  fbe  of  the 
paitlcnlnr  premises  conveyed,  snlject  tonly  to  the  rights  of  his  heirs 
upon  his  decease  In  the  remainder  over  of  his  life  estate;  and,  in  equity, 
those  holding  under  these  conveyances  f^om  Arnold  are  entitled  to 
hnve  the  portion  of  these  helxs— remaindermen— assigned  altogether 
ovt  of  the  lands  last  conveyed. 

8.  In  other  woids»  fiill  elfeet  mast  be  given,  so  far  as  possible^  to  the 
earlier  conveyances,  in  preference  to,  or  priority  over,  the  later  con- 
veyance to  Crane,  so  ss  to  secure  to  the  grantees  under  the  earlier 
conveyances  a  fee  in  the  lands  conveyed  to  them;  fer,  by  those  prior  cqu^ 
veyanoes,  Arnold  and  his  son  James  were  bound,  and  whoever  took 
conveyances  fNMn  thorn  thereafter  wtae— in  rei^ect  of  one-half  the 
lands  held  in  fbe — precluded  fNMn  demanding  that  those  earlier 
deeds  should  not,  as  between  the  grutees  therein  and  themselves, 
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opefftta  looording  to  tiieir  purport.    Thaie  propodtknui  ua  eqiiSvil«nt 
to  this: 

i.  That  Thomas  Warfleld  and  Garpantar  irere  antltled  to  a  partition 
that  would  aeoafa  to  tham  a  iba  of  the  landa  of  which  thaj  wen  in 
poaaaaiion,  under  daeda  from  Arnold  and  Jamaa  Warfleld,  or  their 


6.  Crane,  whoae  title, — derived  tnm  Arnold  through  Jamea,  hia 
8on,-^ia  lateat,  holda  in  diatinet  and  expreaaed  auboidination  to  the 
righta  of  the  earlier  granteea ;  Ibr  he  took  with  fiill  knowledge,  firat, 
of  the  prior  oouT^fanoea;  aecond,  that,  aa  to  one-half  of  the  landa  oon- 
▼eyed,  he  eould  aoqnire  only  an  eatate  for  the  life  of  Arnold  Warfield ; 
and,  third,  that  hia  title  waa  subject  to  the  proper  legal  and  equitable 
operation  of  the  oouTejancea  bj  hia  granteea  of  the  landa  prerioual j 
couTcjed  bj  them. 

6.  But,  although  he  ia  bound  to  aubmit  to  haTo  the  remainder,  that 
ia,  one-half  of  the  whole  estate,  asaigned  out  of  hia  landa,  in  preference 
to  the  landa  earlier  conr^ed,  he  ia  entitled  to  any  residue  after  auch 
assignment  is  made,  beddes  the  tenth  of  that  remainder  to  which  he 
anceeeda  aa  the  grantee  of  James,  one  of  aaid  lemaindermen  under  the 
devise. 

7.  A  partition  being  found  impracticable^  for  reaaona  not  appearing, 
but  preaumed  to  be  Just  and  aatiafactory,  and  a  aale  decreed  of  the 
lands  held  by  Crane,  out  of  which  the  aharea  of  the  remaindermen 
were  to  be  aatiafied,  direction  waa  giren  by  the  court  below,  that,  in 
determining  the  reapectiTc  intereata  of  Crane  and  the  remaindermen, 
the  landa  held  by  the  prior  granteea,  and  reaenred  to  them  out  of  the 
estate,  should  be  estimated  at  the  same  value  per  acre  aa  the  landa  aold. 
EM  to  be  enoneoua,  and  not  in  conformity  with  the  decision  rendered 
by  the  court.  There  is  no  rule  of  law  presoibing  such  a  mode  of 
declaring  or  fixing  the  value  of  the  lands  aaalgned  to  prior  grantees^ 
The  last  grantee^  who  must  submit  to  having  the  remainder  aatigned 
wholly  out  of  his  landa,  ia  not  bound  to  aubmit  to  a  naked  and  arhltraiy 
assumption,  that  the  lands  earlier  conveyed,  and  hia  lands  later  con- 
veyed, were  of  equal  value.  \Vot  practical  operation,  and  poasible 
ii^ustice  of  such  distributicn,  see  opinion  of  WooDBUiv,  J.]  The  prin- 
ciple governing  the  baala  of  diatribntion  in  such  case  is  thua  atated : 

8.  Where,  on  a  bill  for  a  partition,  a  sale  is  found  necessary,  the 
principle  or  rule  of  partition  ia  not  dianged.  The  rights  of  the  parties 
in  the  proceeds  of  the  sale  are  the  aame  aa  in  the  lands  themselves,  and 
their  aeveral  intereata  are  deteimined  by  the  actual  value  of  the  whole 
premises.  Beserving  to  certain  parties  portions  of  the  estate  liy  reaaon 
of  their  prior  equitiea,  doea  not  affect  the  right  of  the  othera,  in  the 
adjustment  of  their  respective  interests,  to  have  the  actual  value  of 
the  reserved  portions  of  the  whole  property,  brought  to  view. 

9.  As  the  decree  of  sale  should,  in  conformity  with  the  decision,  have 
diieeted  a  distribution  of  the  proceeds  arising  therefrom  upon  the  baria 
af  the  actual  value  of  the  whole  premises,  this^eouzt,.  upon  appeal,  may 
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Older  the  decree  to  be  corrected  in  oonformitj  witti  the  dedaion,  without 
ordering  a  new  trial 

10.  It  of  coiune  followa»  from  the  whole  treatment  of  the  eaie,  that 
the  poflseaBion  of  Crane,  under  the  oonveyance  ftom  James,  though  f6r 
a  period  of  more  than  twenty  yean  prior  to  the  bringing  of  thii  suit, 
was  not  adTerae. 


E,  O.  Le/pham^  for  the  appellants. 

ALEXAifDBB  Wabtield,  deceased,  by  his  last  will  devised  the 
premises  described  in  the  complaint,  about  192  acres,  to  his 
two  sons,  Alexander  and  Arnold,  as  tenants  in  common,  to 
Alexander  in  fee,  and  to  Arnold  for  life,  with  remainder  to 
his  heirs,  to  be  equally  divided  between  them.    He  died  in 

1812.  In  1813,  Alexander  conveyed  his  estate  to  his  brother, 
Arnold,  by  a  deed  never  recorded,  and  which  is  lost ;  and 
after  hb  death,  and  about  1886,  his  heirs  also  deeded  to  said 
Arnold.    Arnold  took  possession  of  the  whole  about  the  year 

1813.  On  the  25th  of  November,  1816,  said  Arnold  and  his 
wife  conveyed  50  acres  to  Benjamin  Fitzgerald,  who  went 
into  possession ;  but  his  deed  was  not  recorded  until  April 
4,  1838.  This  was  conveyed  to  the  plaintiff  August  25, 
1859w  In  October,  1828,  said  Arnold  and  wife  conveyed  the 
residue  of  th^  192  acres,  not  conveyed  to  Fitzgerald,  to  James 
Warfield,  his  son.  In  March,  1830,  James  Warfield  and  his 
mother  conveyed  by  deed  to  one  McCamley,  12  acres  of  said 
tract,  which  deed  was  recorded  iu  January,  1832.  In  March, 
1831,  they  also  conveyed  to  William  Hildreth  21  acres,  and 
in  January,  1833,  about  9  acres.  The  tracts  deeded  to 
McCamley  and  Hildreth,  amounting  to  abouf  42  acres,  have 
been  conveyed  to  the  defendant  Carpenter,  who  occupies  the 
same  in  severalty. 

In  October,  1837,  the  said  James  and  Margaret  conveyed 
the  residue  of  said  192  acres  to  the  defendant  Oarso  Crane, 
at  the  price  of  $52  per  acre,  by  a  deed  with  covenants,  which 
deed  was  recorded  20th  October,  1837;  and  said  Crane  has 
ever  since  had  possession  in  severalty.  Arnold  Warfield  died 
in  November,  1859,  leaving  heirs,  of  whom  the  plaintiff  is  one, 
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and  the  others  are  defendants.  One  of  them,  said  James,  is 
Crane's  grantor. 

On  the  trial,  it  was  elearly  shown  that  the  appellant 
claimed  the  title  of  each  grantee  was  of  the  same  chaifacter 
as  his  own.  The  deed  to  Fitzgerald  was  for  the  consideration 
of  $1,000,  or  $30  per  acre.  The  deed  to  the  defendant 
Crane,  was  for  the  consideration  of  $5,200,  or  $52  per  acre. 
The  jndge,  thongh  strongly  impressed  by  this  fact,  did  not, 
as  we  snbmit,  give  it  the  weight  to  which  it  is  entitled.  The 
devise  in  question  will  be  found  in  the  case.  It  was  made 
and  proved  before  the  Revised  Statutes,  and  as  early  as  1812. 
The  devise  in  question  contains  no  words  of  inheritance.  The 
words  are,  '^on  his  decease  to  be  divided  equally  between 
all  his  children  or  their  lawful  representatives." 

This  action  was  commenced  in  September,  1860,  and  seeks 
partiton  by  allotting  to  the  plaintiff  the  fee  of  his  50  acres 
in  severalty;  to  the  defendant  Carpenter,  the  fee  of  his  42 
acres  in  severalty ;  and  for  a  partition  and  sale  of  the  balance ; 
and  for  costs  to  be  paid  by  the  parties  according  to  their  rights. 
The  cause  was  tried  before  his  honor.  Justice  Johkbon,  at  the 
April  Special  Term  in  Ontario  county,  in  April,  1861,  who 
held  and  decided, 

1.  That  the  possession  of  Crane  is  not  adverse. 

2.  That  he  had  actual  notice  of  the  legal  estate  in  his 
grantors. 

8.  That  the  rights  of  the  parties  are  set  forth  in  the  com- 
plaint. 

4.  That  partition  should  be  made  according  to  those  rights, 
so  as  to  give  the  plaintiff  the  fifty  acres  in  fee  simple ;  to  the 
defendant  Carpenter,  the  forty-two  acres  in  fee  simple ;  and 
allotting  the  shares  and  portions  of  the  other  parties  and  of 
the  plaintiff,  as  devisee  in  the  residue  of  the  premises ;  and 
reserving  the  question  of  co^ts  until  the  final  decree. 

The  appellant,  in  due  time  and  manner,  excepted  to  each 
of  these  decisions. 

In  January,  1862,  a  final  decree  was  made,  in  which  the 
premises  in  possession  of  the  defendant  Crane,  were  ordered 
to  be  sold  by  a  referee ;  that  the  referee  pay  the  costs,  dia- 
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barsements  and  allowances  to  the  plaintiff  (except  those 
occasioned  hj  the  answer  of  Crane),  also  the  costs  of  the 
ffuardian  ad  litem^  and  his  disbursements  and  commissions 
as  referee,  and  all  taxes ;  and  that  he  divide  the  residue  ad 
follows :  That  he  take  from  such  residue  an  amount  which 
would  be  equal  to  one-half  of  the  purchase-money  upon  a 
sale  of  the  whole  192|  acres,  at  the  same  rate,  and  divide 
into  ten  parts,  only  one  of  which  should  be  paid  to  the 
defendant  Crane,  and  the  rest  to  the  heirs  of  Arnold  War- 
field  ;  and  that  the  residue,  after  paying  thereout  the  costs  of 
the  plaintiff,  caused  by  the  answer  of  the  defendant  Crane, 
should  be  paid  to  said  Crane.  From  this  decree  the  appel- 
lants appealed  to  the  General  Term,  where  the  judgment  was 
affirmed,  and  an  appeal  therefrom  was  taken  to  this  court. 

I.  The  plaintiff,  the  defendant  Carpenter,  and  the  appellant, 
all  derive  their  title,  whatever  it  may  be,  from  Arnold  War- 
field,  who  owned  the  193}  acres,  having  an  estate  for  life  in 
one  undivided  half,  and  an  estate  in  fee  in  the  other  undivi- 
ded half,  as  is  claimed  by  plaintiff.  Each  is  therefore  charge- 
able with  notice  of  the  title  of  his  grantor,  and  the  whole 
questions  in  the  case  are  questions  relating  to  the  legal  title. 
These  cannot  be  settled  in  an  action  for  partition.  {Jaoksan 
V.  Meyers^  14  Johns.  854 ;  Ol(»pp  v.  Bromagham^  9  Cow.  580 ; 
Wilkin  V.  Wilkin^  1  Johns.  Ch.  Ill ;  Jaoksan  ex  dem.  v. 
Christman,  4  Wend.  277.) 

II.  The  defendant  Crane,  being  in  the  exclusive  posses- 
sion, claiming  title  both  before  and  after  the  death  of  Arnold 
Warfield,  his  possession  was  adverse,  at  least  after  the  death 
of  said  Arnold,  and  that  is  sufficient  to  defeat  the  action. 
(9  Cowen  above  cited.) 

In  this  case  the  plaintiff  not  only  seeks  to  show  the  pos- 
session of  Crane  is  not  adverse,  but  that  the  possession  of 
himself  and  Carpenter  is  adverse,  and  either  is  fatal  to  the 
action.  There  could  have  been  no  adverse  possession  during 
the  life  of  Arnold  Warfield,  unless  he  was  the  owner^in  fee ; 
and  then  all  difficulty  is  avoided. 

III.  Admitting  that  Alexander  and  Arnold  Warfield  could 
have  made  a  division  binding  upon  themselves,  or  that  Arnold 
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as  the  grantee  of  Alexander,  intended  to  convey  in  severalty, 
Buch  conveyance  conld  only  be  operative  during  the  life 
estate  of  Arnold,  and  does  not  bind  the  heirs  of  said  Arnold, 
to  one  of  whose  rights  the  defendant  Crane  has  succeeded. 
{Jacksarij  ex  dem.  v.  Luquere^  5  Cow.  221 ;  Bode  and  Wife 
V.  Mix,  17  Wend.  119.) 

The  learned  justice,  in  effect,  decides  this.  He  says,  how- 
ever, that  Arnold  Warfield  could  bind  his  heirs  and  assigns 
by  such  severance,  overlooking  the  fact  that  they  take,  not 
from  him,  but  by  devise  from  the  testator,  by  a  title  coeval 
with  and  paramount  to  his.  The  defendant  Crane  stands 
in  the  shoes  of  one  of  these,  and  has  a  right  to  dispute,  and 
does  dispute,  the  title  of  the  plaintiff  and  Carpenter.  The 
judge  was,  therefore,  in  error  in  holding  that  the  heirs 
acquiesce  in  the  plaintiff's  claim. 

lY.  The  defendant  Crane,  according  to  all  the  evidence, 
claimed  that  he  held  by  the  same  right  as  the  plaintiff  and 
Carpenter,  and  that  the  heirs  of  Arnold  Warfield  should 
resort  to  their  lands  as  well  as  his  for  their  interests  in  an 
estate.  The  price  he  paid  shows  he  so  understood  it.  It 
appears  Hildreth  knew  the  defect,  and  the  plaintiff,  who 
takes  under  the  will,  must  of  course  have  known  what  he 
purchased. 

Y.  The  position  taken  by  the  plaintiff's  counsel,  that  par- 
tition may  be  made  upon  equitable  principles  when  the  proof 
shows  a  contest  about  the  l^al  title,  is  not  tenable.  The 
case  in  4  Johns.  271,  was  where  the  defendants  set  up  a  trust 
for  their  benefit,  and  the  case  was  considered  as  involving  a 
question  of  equitable  title.  The  legal  title  was^not  disputed. 
Such  also  was  the  case  in  3  Barb.  Ch.  608.  So  was  the  case 
in  6  Barb.  61.  These  were  the  cases  cited  on  the  hearing 
and  adverted  to  by  the  learned  justice  in  deciding  the  case. 

YI.  The  position  that  the  defendant  Crane  must  be  deemed 
to  have  purchased  with  notice  of  the  equitable  rights  of 
the  prior  grantees  of  Arnold,  is  only  tenable  as  far  as  it 
relates  to  the  duration  of  the  estate  of  Arnold  Warfield,  his 
grantor.  During  that  estate  the  plaintiff  and  Carpenter 
undoubtedly  would  hold  exclusive  of  his  right.    But,  upon 
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the  death  of  Arnold,  parties  whoee  rights  coald  in  no  way  be 
affected  by  what  said  Arnold  may  have  done,  are  entitled  to 
a  division  of  the  whole  premises.  And  the  defendant  Crane 
represents  one  of  them. 

YII.  The  error  of  thns  holding  will  be  seen  in  the  decree 
pronounced  in  the  ease.  The  fifty  acres  claimed  by  the 
plaintiff  and  the  forty-two  acres  aUotted  to  Carpenter  (not 
claimed  by  Carpenter  in  severalty,  for  it  nowhere  appears  he 
makes  snch  a  claim),  are  taken  from  the  tract,  and  then, 
without  any  averment  as  to  the  relative  value  of  the  different 
portions,  or  any  proof  on  the  subject,  the  balance  in  Crane's 
possession  is  ordered  sold,  and  out  of  the  proceeds  the  heirs 
of  Arnold  Warfield  are  to  be  paid  one-half  of  what  the  whole 
192f  acres  would  produce  at  the  same  rate  per  acre  for  which 
Crane's  may  be  sold.  The  decree  in  this  respect  does  not 
follow  the  decision,  for  by  that  a  partition  was  ordered. 

YIIL  The  case  has  dins  far  been  considered  upon  the 
theory  that  only  a  life  estate  was  vested  in  Arnold  Warfield 
by  the  will.  The  will  was  made  and  took  effect  before  the 
Revised  Statutes,  and  while  the  rule  in  Shelley's  case  was  in 
force.  That  rule  prevailed  in  Maryland,  the  domicile  of  the 
testator,  as  well  as  here.  {Howe  v.  lA/th^  3  Harg.  &  Johns. 
481 ;  id.  864.)  In  Schoontnaker  v.  Sh^sley  (8  Denio,  486, 
affirming  3  Hill,  166),  a  devise  by  A  to  B  '^  during  his  nat- 
ural life,  and  after  his  decease,  to  his  heirs  and  to  their  heirs 
and  assigns  forever,"  was  held  to  vest  an  estate  in  &e  in  SL 
It  is  insisted  ihat  die  words  '^  and  on  his  decease,  it  is  to  be 
equally  divided  between  all  his  children  or  their  lawfiil 
representatives,"  mean  the  same  as  ^^  his  heirs  and|  their  heirs 
and  assigns  forever,"  and  that  a  fee  vested  in  Arnold  War- 
field  by  the  will  (See  also  Bra/nt  v.  Oehtatiy  2  Johns.  Cases, 
884 ;  Orotd  v.  TatffMend^  2  Denio,  886.)  It  may  be  claimed 
that  the  rule  should  not  be  applied  in  any  case,  if  the  result 
can  be  avoided.  In  this  case  the  plaintiff  not  only  claims 
his  estate  in  remainder  as  one  of  the  heirs,  but  that  it  shall 
all  be  taken  from  the  portion  conveyed  to  the  defendant 
Crane,  and  that  he,  as  the  grantee  of  Fitzgerald,  took  an 
absolute  fee  in  the  whole  fifty  acres. '  If  the  deed  to  Fitz- 
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gerald  oonvejed  the  fee,  we  insiat  the  deed  to  Crane  is  to 
have  the  same  effect,  and  that  the  application  of  the  rale 
may  yet,  as  it  will  in  this  case,  defeat  a  claim  founded  in 
injustice  and  wanting  all  the  elements  of  equity. 

IX.  So,  by  the  decree,  the  whole  costs  and  expenses  are  to 
be  paid  out  of  the  proceeds  of  the  sale  of  Crane's  farm,  and 
then  an  amount  equal  to  one-half  of  what  the  whole  would 
bring  at  the  same  price  per  acre  is  to  be  divided  between  the 
heirs  of  Arnold,  and  the  residue  only  paid  to  Crane,  which 
subjects  the  defendant  Crane  to  the  whole  costs  and  ex- 
penses of  the  action,  and  relieres  the  plaintiff  and  the  other 
heirs  of  Arnold  Warfield,  as  well  as  the  defendant  Carpenter, 
from  the  payment  of  any  thing  for  settling  their  rights.  We 
insist  that  a  new  trial  should  be  granted. 

T.  R.  Strong^  for  the  respondent.* 

Alexander  Warfield,  of  Maryland,  by  his  will  dated 
July  8, 1811,  devised  to  his  nephews,  Arnold  Warfield  and 
Alexander  Warfield,  about  193}  acres  of  land,  in  Phelps, 
Ontario  county,  New  York,  to  be  equally  divided  between 
them :  Arnold  to  have  the  use  of  his  share  for  life,  and  at 
his  decease  the  same  to  be  divided  between  all  his  children, 
or  their  lawful  representatives ;  but  the  share  of  Alexander 
to  become  the  immediate  right  and  estate  of  himself,  his  heirs 
and  assigns  forever. 

The  testator  died  about  December,  1812,  and  in  that  month 
his  will  was  admitted  to  probate  in  Maryland. 

In  1818,  Alexander  Warfield,  the  devisee,  conveyed  all  the 
interest  devised  to  him  by  said  will  to  the  said  Arnold  War- 


•  Commonl  J I  have  not  deemed  it  expedient  to  incumber  this  volume  with 
a  repetition  of  statements  of  fact  hj  oonnsel,  prefnring  that  one,  where 
the  facts  were  not  given  in  the  opinion,  which  seemed  most  nearly  in 
accord  with  the  facta  as  viewed  bj  the  court.  But  in  thia  instance,  I  have 
thought  proper  to  give  both  statementa  in  fuU,  not  because  of  an j  eaaential 
diffbrencea  in  the  facta  disdoaed,  but  that  eyerj  aspect  or  shade  of  view 
which  might  aerve  to  make  the  case  more  intelligible  might  be  preaented. 
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field,  who  went  into  posseasion  thereof.    That  deed  was  not 
recorded,  and  is  lost. 

After  the  death  of  Alexander  Warfield,  the  devisee,  his 
heirs  ezecnted  a  deed  to  Arnold  of  the  interest  devised  to 
their  father,  which  was  recorded  in  Ontario  county  clerk's 
office,  the  17th  May,  1836.  . 

On  the  25th  of  November,  1816,  Arnold  Warfleld  and  wife 
executed  a  warranty  deed  of  fifty  acres  in  a  specific  part  of 
the  premises,  by  metes  and  bounds,  to  Benjamin  Fitzgerald 
in  fee,  who  went  into  possession  thereof.  This  deed  was 
recorded  in  Ontario  county,  April  4, 1838. 

On  the  6th  of  October,  1828,  Arnold  Warfleld  and  wife 
conveyed  to  James  Warfleld  the  whole  192  acres,  excepting 
the  aforesaid  flfty  acres,  by  deed,  purporting  to  be  fee,  which 
deed  was  recorded  in  Ontario  county  the  13th  of  the  same 
month.  The  grantee  took  possession  on  the  execution  of  the 
deed. 

James  Warfleld,  at  different  times  thereafter,  conveyed  by 
warranty  deeds,  expressing  a  fee,  several  speciflc  parcels  of 
the  492  acres.  The  last  parcel  was  conveyed  to  Oarso  Crane, 
the  deed  of  which  describes  the  entire  192  acres,  and  then 
excepts  the  several  parcels  that  had  been  conveyed,*  being  in 
all  about  ninety-three  acres,  making  the  deed  convey  about 
one  hundred  acres.  Each  of  the  grantees  took  immediate 
possession  and  had  his  deed  recorded  in  Ontario  county. 

Arnold  Warfleld  died  in  Kovember,  1859,  in  the  town  of 
Fhelps,  leaving  no  widow,  but  leaving  the  plaintiff  and 
several  other  persons  who  are  defendants  in  this  action,  his 
heirs  at  law. 

In  August,  1852,  the  plaintiff  became  the  owner  of  the 
fifty  acres  conveyed  to  Benjamin  Fitzgerald  as  aforesaid,  by 
a  conveyance  from  a  grantee  under  Fitzgerald,  purporting  to 
convey  the  same  in  fee.  The  plaintiff  then  went  into  and 
still  remains  in  possession  of  said  fifty  acres.  Elon  G.  Car* 
penter  is  now  the  owner  of  about  forty-two  acres,  by  con- 
veyances from  and  under  the  grantees  of  James  Warfield, 
expressing  to  be  in  fee. 

The  plaintiff  and  each  of  the  grantees  of  the  said  fifty 
Vol.  IV.       58 
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acres,  at  the  times  of  the  conyeyances  thereof,  believed  he 
was  obtaining  the  title  thereto  in  fee,  and  had  no  notice  of 
any  facts  to  the  contrary. 

The  grantees  of  the  other  specific  parcels,  except  the 
defendant  Oarso  Orane,  also  received  their  conveyances, 
believing  they  were  thereby  obtaining  a  title  in  fee,  and  had 
no  notice  of  any  facts  to  the  contrary. 

Oarso  Crane,  at  the  time  of  the  conveyance  to  him,  had 
notice  of  the  equities  of  the  other  parties. 

The  plaintiff  claims  to  be  equitably  entitled,  in  the  parti- 
tion of  the  lands,  to  have  snch  a  partition  as  will  secure  to 
him  in  fee  the  fifty  acres  first  conveyed  to  Fitzgerald,  and 
now  owned  by  him ;  and  the  defendant,  Elon  Or.  Carpenter, 
is  equitably  entitled  in  like  manner  to  such  a  partition  as 
will  secure  to  him  in  fee  those  portions  conveyed  to  him ; 
and  such  partition  is  prayed  in  the  complaint. 

The  foregoing  facts  are  more  fully  stated  in  the  complaint, 
and  on  the  trial  of  the  action  at  the  Ontario  Special  Term, 
in  April,  1861,  all  the-  facts  stated  in  the  complaint  were 
found  to  be  fully  proved  and  true.  Most  of  them  arer  not 
denied  in  the  answer. 

It  was  also  found  that  the  possession  by  Oarso  Crane  of 
that  portion  of  the  premises  embraced  in  the  conveyance  to 
him,  is  not  adverse  to  any  of  the  other  parties. 

The  court  adjudged  a  partition,  and  that  it  should  be 
made  in  such  manner  as  to  secure  to  the  plaintiff  and  Elon 
O.  Carpenter  their  equitable  rights  as  aforesaid. 

Judgment  having  been  entered,  the  defendants  Crane  and 
wife  made  a  case  with  exceptions,  and  appealed  to  the  Gen- 
eral Term. 

The  General  Term  having  aflSrmed  the  judgment,  the  de- 
fendants have  appealed  to  this  court. 

I.  The  possession  of  the  defendant  Oarso  Orane  is  not 
adverse  to  the  rights  of  any  of  the  other  parties.  This  was 
expressly  found  by  the  court  at  Special  Term. 

II.  If  his  possession  was  to  be  deemed  adverse  to  the 
plaintiff  and  others,  that  fact  would  form  no  obstacle  to  the 
action.    An  action  for  an  equitable  partition  may  be  main- 
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tained,  although  the  defendant  holds  adversely.  {Coane  r. 
Smithy  4  Johns.  Oh.  271 ;  Horford  v.  Merwin^  S  Barb.  51 ; 
Bradstreet  v.  Sckwylery  8  Barb.  Ch.  608.) 

III.  Arnold  Warfield,  having  the  title  to  the  192f  acres  — 
as  one  undivided  half  in  fee — and  as  to  the  other  only  for 
his  life — his  conveyance  to  Fitzgerald  of  the  fifty  acres,  ex- 
pressing to  be.  in  fee,  as  to  himself  and  his  subsequent 
grantees  carried  a  fee.  Having  a  fee  simple  interest  in  the 
larger  parcel  sufficient  to  satisfy  the  terms  of  the  conveyance 
as  to  the  quantity  of  interest,  he  might,  as  to  himself  and 
his  subsequent  grantees,  thus  make  a  partition,  and  assign 
the  fifty  acres  to  the  share  owned  by  him  in  fee ;  and  his 
deed  will  be  regarded  as  such  partition,  and  efiect  will  be 
given  to  it  in  equity,  as  such,  making  it  pass  a  fee.  Fitz- 
gerald, and  each  grantee  under  him,  purchased  in  good  faith, 
believing  he  obtained  a  fee,  with  no  notice  to  the  contrary. 

The  same  doctrine  is  applicable  to  the  conveyance  by 
James  Warfield,  prior  to  his  conveyance  to  the  defendant, 
Oarso  Crane. 

The  subsequent  grantees  in  each  case  will  be  held  equita- 
bly estopped  from  claiming  that  a  fee  did  not  pass  by  the 
deeds.  And  as  to  the  devisees  in  remainder  of  one-half 
of  the  premises,  after  the  life  estate  of  Arnold  Warfield, 
equity  will,  in  order  to  make  the  prior  deeds  pass  a  fee, 
according  to  their  terms,  and  thus  do  equity,  assign  them 
their  shares  in  the  parcel  last  convey^.  {Teal  v.  Woodfworih^ 
3  Paige,  470 ;   Town  v.  NeedKam^  id.  646.) 

But  they  assent  to  this.    (See  the  seventh  point.) 

lY.  The  principle  which  requires  that  real  estate  subject 
to  a  mortgage,  portions  of  which  have  been  conveyed,  shall 
be  sold  to  satisfy  the  mortgage,  in  the  inverse  order  of 
alienation,  supports  the  equity  claimed  in  this  case  by  the 
plaintiff.  (Ck^man  y.  West,  17  N.  T.  126.) 

Each  grantee  of  Arnold  and  James  Warfield,  prior  to  the 
defendant  Oarso  Orane,  acquired  by  his  deed  a  similar  equity 
to  that  of  Fitzgerald,  the  equity  of  each  being  subject  to  the 
prior  equities.  Each  purchased  in  good  faith,  believing  he 
was  obtaining  a  fee,  with  no  notice  to  the  contrary.    Each 
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had  notice  of  the  equities  of  prior  purchasers  by  their  deeds, 
by  the  records  of  the  prior  purchasers,  and  actual  possession 
of  the  prior  purchasers.  {MicJdes  v.  Townsend^  18  N.  Y. 
576.) 

The  grantee  of  each  purchaser  acquired  all  the  equi^  of 
his  grantors. 

YL  The  defendant  Carso  Crane  purchased  with  full  notioe 
of  all  the  prior  equities,  by  the  records,  by  the  possession  of 
the  prior  purchasers,  by  the  deed  to  him,  and  by  informatioii 
to  him  personally  by  several  of  the  witnesses.  Actual  notioe 
to  him  was  expressly  found  by  the  court  at  Special  Term. 

He  acquired  by  his  purchase,  only  the  title  which  equitably 
remained  in  his  grantor  to  the  parcel  conveyed,  which  was 
only  a  life  estate. 

YIL  The  devisees  in  remainder,  after  the  estate  for  life, 
assent  to  the  claims  of  the  plainti£  They  are  parties  to  the 
action,  and  admit,  by  not  answering  the  complaint. 

The  defendant  Oarso  Crane,  by  the  deed  of  James  War- 
field  and  Margaret  Warfield,  acquired  the  interest  of  Jamea, 
as  one  of  the  devisees  in  remainder  of  Arnold,  in  the  premi- 
ses conveyed  by  that  deed;  but  that  deed  describes  the 
whole  19^  acres,  and  expressly  excepts  the  parcels  previously 
conveyed  as  not  included  'in  the  conveyance. 

That  deed  was  given  upon  the  theory  that  the  parcds 
excepted  had  been  conveyed  in  fee. 

Carso  Crane  has  no  interest  whatever  in  those  lands 
excepted. 

YIII.  There  is  no  ground  for  complaining  of  the  decree 
entered  in  the  action. 

It  will  be  assumed,  in  support  of  the  judgment,  that  the 
requisite  proofs  were  made  as  to  the  relative  value  of  different 
portions  of  the  premises,  and  as  to  the  propriety  of  a  sale ; 
and  as  to  costs  (JMkmb  v.  Bead^  24  IS.  Y.  517),  they  were 
in  the  discretion  of  the  court  at  Special  Term. 

But  no  questions  arising  upon  the  decree,  not  embraced  in 
the  exceptions,  can  be  considered  on  appeal.  The  remedy 
for  errors,  if  any,  is  by  motion.  {Ingersd  v.  Bo9koiek,  S2  N. 
Y.  426;  Chmodd  v.  -ffiwrn,  26How.  170, 16  Abbott,  418; 
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Pitt  V.  DmieUcn,  87  Barb.  97;  DaH  r.  M^Adam,  27  Barb. 
187;  Bank  qf  0ene9ee  v.  I^peneer^  15  How.  Pr.  14;  Bearda- 
ley  Scythe  Co.  v.  Foster j  86  K  Y.  561 ;  Buck  v.  Bemeen,  84 
id.  888.) 

IX.  The  jndgment  at  Special  Term  is  right,  and  shonld 
be  affirmed,  with  coets. 

.  WooDBUFF,  J.  The  correctness  of  the  principle  upon 
which  the  court  below  proceeded,  in  directing  a  partition  of 
the  premises  in  question  herein,  so  as  to  give  full  effect  to  the 
earliest  conveyances,  in  preference  or  priority  to  the  convey- 
ance to  the  appellant  Crane,  cannot,  I  think,  be  denied. 

Bf  those  prior  conveyances,  Arnold  Warfield,  and  his  son 
James  Warfield,  were  bound,  and  whoever  took  conveyances 
from  them  thereafter,  were  (in  respect  of  one-half  of  the 
lands  held  in  fee)  precluded  from  objecting,  that  those  earlier 
deeds  should  not,  as  between  the  grantees  therein  and  them- 
selves, operate  according  to  their  purport 

The  defendant  Carso  Crane,  who  alone  appeals,  holds  in 
distinct  subordination  to  the  rights  of  the  earlier  grantees. 
He  took  with  actual  knowledge,  first,  of  the  prior  convey- 
ances ;  second,  that  as  to  one-half  of  the  lands  conveyed  to  him 
he  might  acquire  only  an  estate  for  the  life  of  Arnold  War- 
field  ;  and,  third,  that  histitle  was  subject  to  the  proper  legal 
and  equitable  operation  of  the  conveyances  by  his  grantors, 
of  the  lands  previously /K)nveyed  by  them.  Knowledge  of 
all  the  facts  out  of  which  legal  or  equitable  rights  arise  in 
favor  of  another  is  knowledge  of  those  rights. 

If,  therefore,  the  appellant  had  no  interest  in  the  premises 
except  as  owner  of  the  fee  in  one-half  which  was  originally 
vested  in  Arnold  Warfield,  so  far  as  that  was  conveyed  to  him, 
he  would  have  no  claim  against  those  prior  grantees ;  as  to 
him,  as  such  owner,  they  are  entitled  to  have  the  other  one- 
half  assigned  to  the  remainder-men  out  of  the  lands  last  con- 
veyed, i  e.  out  of  lands  conveyed  to  him.  And  if  this  was 
hia  only  interest  the  judgment  should  clearly  be  affirmed,  for 
the  other  defendants,  who  are  remainder-men,  have  not 
appealed.    They  do  not  complain  that  in  the  partition  or  in 
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the  sale  and  difltribution  ordered  bj  the  judgment  they  do 
not  receive  their  just  share  of  the  property. 

Bat  the  appellant  Crane  holda  a  two-fold  relation  to  tiie 
Bubject, — first,  as  grantee  of  the  fee  in  a  portion  of  the 
property ;  second,  as  grantee  of  one-tenth  of  the  remainder 
in  one-half  of  the  whole  property,  by  the  conyeyanoe  firom 
James  Arnold,  one  of  the  remainder-men  by  ihe  ori^nal 
devise. 

Now,  although  he  is  bound  to  submit  to  hare  the  remainder 
assigned  to  the  lands  which  were  conveyed  to  him,  he  is 
entitled  in  fee  to  the  residue  after  such  remainder  has  been 
so  assigned,  i.  e.  one»half  of  the  whole  property  is  first  to  be 
assigned  out  of  the  lands  conveyed  to  him,  and  whatever 
remains  of  those  lands  belongs  to  him  as  the  owner  in  fee. 

This  is  in  exact  conformity  with  the  decision  made  on  the 
trial,  and  is  the  rule  by  which  the  rights  of  the  appellants 
must  be  settled.  That,  decision,  contemplating  an  actual 
partition  of  the  lands,  was  therefore  conieeC 

If  an  actual  partition  was  made  it  would  be  governed  by 
the  actual  value  of  the  whole  premises  (exclusive  of  tiie 
buildings  and  improvements  erected  by  the  several  grantees 
of  Arnold  and  James  Warfield). 

Bat  the  court  below,  in  settling  the  final  judgment  or 
decree,  have  directed,  instead  of  such  actual  partition,  a  sale. 

Upon  what  proofs  or  upon  what  inquiry  into  the  practica- 
bility of  making  actual  partition  the  court  were  induced  to 
order  the  sale,  does  not  appear  by  the  record.  I  do  not, 
however,  understand  the  appellants  as  raising  any  question  of 
the  propriety  of  the  judgment  on  that  ground.  No  doubt 
the  court  had,  by  some  proceeding  not  embodied  in  ihe 
record,  ascertained  that  an  actual  partition  was  impractir 
cable,  and  a  sale  was,  therefore,  necessary. 

But,  where,  on  bill  for  a  partition,  a  sale  is  found  neces- 
sary, the  principle  or  rule  of  partition  is  not  changed.  The 
rights  of  the  parties  in  the  proceeds  of  sale  are  precisely 
the  same  as  in  the  lands  themselves;  and  their  several 
interests  are  determined  by  the  actual  value  of  the  whole 
premises.    Reserving,  to  certain  of  the  parties,  portions  by 
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reason  of  their  prior  equities,  does  not  affect  the  right  of  the 
others  in  the  adjustment  of  their  respective  interests,  to 
hare  the  actual  value  of  the  reserved  portions  of  the  whole 
properly  brought  into  view. 

The  decree  directs,  that  in  determining  the  respective 
interests  of  tho  appellant,  and  the  remainder-men,  in  the 
proceeds  of  the  lands  directed  to  be  sold,  the  lands  held  by 
the  prior  grantees,  and  which  were  reserved  to  them  in  fee, 
should  be  estimated  at  the  same  rate  or  value  as  shall  be 
produced  by  the  lands  which  are  sold.  There  is  nothing  in 
the  record  before  us  which  shows  that  this  is  right,  and  no 
rule  of  law  prescribes  such  a  mode  of  declaring  or  fixing 
the  value  of  the  lands  so  named  or  assigned  to  the  prior 
grantees. 

Those  lands  may  be  worth  more  per  acre  than  the  lands 
held  by  the  appellant ;  they  may  be  worth  less ;  and  the 
value  of  the  two  may  be  equal.  It  cannot  be  said  as  matter 
of  law,  that  the  appellant  was  bound  to  submit  to  a  naked 
assumption  that  Ihey  were  worth  neither  more  nor  less,  or 
that  by  law  they  must  be  assumed  to  be  of  equal  value. 

Such  an  assumption  was  therefore  erroneous,  there  being 
nothing  in  the  record  which  shows  that  it  did  not  work  injus- 
tice to  the  appellant;  he  has  a  right  to  complain  thereof, 
as  he  does,  on  this  appeaL 

To  illustrate,  suppose  that  the  actual  value  of  the  92  acres 
reserved  to  the  prior  grantees,  and  exempted  from  the  sale 
(exclusive  of  the  buildings,  etc.,  before  referred  to,  if  any), 
ia  but  $10  per  acre,  and  that  the  100  acres  conveyed  to  tiie 
appellant,  and  ordered  to  be  sold,  produce  $26  per  acre. 
Then,  obviously,  the  appellant  would  suffer  wrong  and  loss 
by  a  distribution  of  the  proceeds  of  the  sale,  in  the  manner 
directed  by  the  decree. 

Thus,  the  actual  value  of  the  whole  premises,  on  this  sup- 
position is,  92  acres  at  $10  per  arce, $920 

100  acres  at  $25  per  acre, • 2,600 

Total, $3,420 

Distributing  this  according  to  the  equitable  rights  of  the 
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parties,  upon  the  principles  above  stated,  wonld  give  to  the 

appellant — 

First,  as  owner  of  the  tV  of  |  in  remainder, $171 

Second,  as  owner  in  fee,  of  so  much  of  the  land  con- 
veyed to  him,  and  now  sold,  as  was  not  required,  to 
satisfy  the  claims  in  remainder,  to  one-half  of  the 
whole,  $2,600  less  $1,710, 790 

To  be  distributed  to  the  appellant, $961 

Whereas,  by  the  terms  of  the  decree,  the  whole  of  the 
lands  are  to  be  estimated  at  $25  per  acre,  $4,800,  of 
which  he  would  receive,  as  remainder-man,  ^V  o^  h 

•«•, $240 

And  as  owner  in  fee  $2,S00,  less  $2,400, 100 

Total, $340 

It  is  true,  that  if  this  discrepancy  in  value  was  reversed, 
it  would  appear  that  the  decree  will  operate  more  favorably 
to  him  than  it  ought.  But,  upon  any  facts  appearing  in  the 
case,  this  direction  in  the  decree  does  not  appear  to  have  been 
warranted,  and  the  appellant  is  here  complaining  of  it  as  an 
error.    We  cannot  say  that  it  has  wrought  no  injustice  to  him. 

This  error  does  not  appear  in  the  finding  and  decision  of 
the  court  on  the  trial,  but  in  the  decree ;  in  that  respect,  the 
decree  does  not  follow  the  principle  of  the  decision. 

As  already  stated,  the  distribution  of  the  proceeds  of  sale 
should  be  according  to  the  aottial  value  of  the  whole  premisea. 

It  is  very  desirable,  that,  in  order  to  save  expense  to  all 
parties,  the  decree  should  be  corrected,  without  a  new  trial : 
there  would  seem  to  be  no  practical  benefit  to  either  to  disturb 
the  findings  or  decision  made  on  the  trial  of  the  cause.  The 
judgment  must,  however,  upon  the  record  before  us,  be 
reveraed ;  and  tixe  court  below  may,  I  think,  proceed  to  a 
proper  judgment,  upon  the  original  findings  and  decbion,  in 
conformity  with  these  views. 

Upon  the  other  questions  raised  on  the  appeal,  I  concur 
in  the  opinion  that  no  error  was  committed. 

Beversed,  without  a  new  trial. 
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It  is  a  well  settled  role,  that  a  yerhal  xepresentatioii,  in  order  to  yitiate  a 
contract  of  insorance,  mnat  relate  to  some  past  or  existing  fact  material 
to  the  riflk,  and  that  a  representation,  in  the  nature  of  a  promiae  or  stip- 
ulation, for  fatnre  conduct  on  the  part  of  the  insured,  most  be  inserted 
in  the  poli<7,  or  the  underwriters  cannot  avail  themselTss  of  it.  (AUUm 
y.  MeeharUet^  Insurance  Co.,  4  Hill,  8d9,  and  cases  there  dted.)    Hence, 

"Where,  in  an  action  upon  a  policy  of  insurance,  the  defendant  oiTered  to 
show,  that,  at  the  time  of  the  application  for  insurance,'  the  plaintiift 
represented  that  the  premises  insured  were  in  their  possession ;  were  not 
to  be  used  for  public  exhibitions ;  that  there  was  no  fire  on  the  premises ; 
and  that  a  scientific  and  mechanic  association  that  had  possession  of  the 
premises  formerly,  for  the  exhibition  of  machinery  operated  by  steam 
power,  etc,  were  not  to  occupy  the  premises  again  (it  having  been  proved, 
that,  subsequent  to  efibeting  the  insurance,  the  premises  were  leased  to 
the  said  association,  who  erected  therein  steam  and  caloric  engines  and 
boilers,  and  were  operating  the  same  when  the  building  was  destroyed 
by  fire) ;  it  was  hM,  that  the  evidence  was  inadmissible,  and  properly 
excluded. 

The  representations  were  noi  claimed  to  be  fraudulent,  and,  in  so  far  as 
they  were  claimed  to  be  false,  they  related-to  matters  resting  in  intention 
or  expectation. 

Besides,  if  the  materiality  of  the  evidence  to  the  risk  could  be  conceded, 
the  facts  constituting  an  affirmative  defense  should  have  been  set  up  in 
the  answer,  that  plaintifft  might  have  been  prepared  to  meet  them. 

Appeal  from  judgment  of  the  General  Term,  first  district, 
affirming  judgment  for  plaintiffl  at  the  circuit 

c7.  W.  JEdmondSj  for  the  appellants. 

T.  H.  £odmai%j  for  the  respondents.* 

DwioHTy  J.  This  was  an  action  on  a  fire  policy,  issued 
bj  the  defendant  to  the  plaintiffs,  June  23,  1858,  insuring 
the  Crystal  Palace  building  and  its  contents,  which  were 
destroyed  by  fire  in  October,  of  the  same  year.     There 

*  The  issue  is  so  direct,  clear  and  simple,  that  the  arguments  of  counsel 
•le  omitted. 
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is  but  one  qaestion  in  the  case  which  was  not  disposed  of  in 
the  case  of  the  same  plaintiffs  against  the  Exchange  Fire 
Insurance  Company,  decided  by  this  court  in  September^ 
1867,  and  reported  in  34th  Howard's  Practice  Beports,  at 
page  103,  where  judgment  for  the  plaintiff  was  aflirmed. 
The  remaining  question  in  this  case  arises  upon  an  offer  by 
the  defendant  to  prove  certain  representations  made  in  behalf 
of  the  plaintiffs  at  the  time  of  effecting  the  insurance.  It 
already  appeared  in  proof,  that  at  the  time  of  the  fire  the 
building  was  occupied  by  the  American  Institute,  for  the 
purposes  of  its  annual  exhibition,  under  a  lease,  executed  on 
the  25th  day  of  June,  1858 ;  that  the  Institute  had  erected 
steam  and  caloric  engines,  with  boilers  and  furnaces,  in  the 
building,  and  that  the  same  were  run  with  fires  firom  the  15th 
of  September  to  the  5th  of  October,  when  the  building  was 
destroyed.  The  defendant  then  offered  to  show,  that,  at  the 
time  of  the  application  for  the  insurance,  it  was  represented 
to  the  defendant,  on  the  part  of  the  plaintiffl,  that  the  build- 
ing was  in  the  possession  of  the  plaintiffs ;  that  it  was  not 
to  be  any  longer  a  place  of  public  exhibition ;  that  there 
was  no  fire  on  the  premises,  and  that  the  American  Institute 
was  not  to  occupy  it  again.  This  evidence  was  objected  to 
by  the  plainti£&,  the  objection  was  sustained,  and  the  defend- 
ant excepted. 

The  evidence  offered  was  properly  excluded.  The  repre- 
sentations were  not  claimed  to  be  fraudulent,  and,  so  far  as 
they  are  claimed  to  have  been  false,  they  related  to  matters 
resting  in  intention  or  expectation.  The  offer  was  to  prove 
representations  made  on  or  before  the  23d  day  of  June,  and 
it  is  not  claimed  that,  so  far  as  they  represented  any  then 
past  or  existing  fact,  tliey  were  not  true.  The  lease  to  the 
American  Institute  was  made  on  the  25th  day  of  June,  and 
the  fires  were  put  in  after  that  time. 

It  is  a  well  settled  rule,  that  a  verbal  representation,  to 
vitiate  a  contract  of  insurance,  must  relate  to  some  past  or 
existing  fact  material  to  the  risk,  and  that  a  representation 
in  the  nature  of  a  promise  or  stipulation  for  future  conduct 
on  the  part  of  the  insured,  must  be  inserted  in  the  policy,  or 
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the  nnderwriters  cannot  avail  themselves  of  it.  {Alston  v. 
MechawM  Insurmmm  (h^  4  HiU^  329,  and  the  cases  and 
anthorities  there  cited  and  examined.) 
The  judgment  should  be  affirmed. 

WooDBUFF,  J.  I  do  not  discover  that  this  case  differs,  in 
the  principles  involved  in  the  question  of  liability  for  the  loss 
according  to  the  terms  of  the  policy,  from  the  case  of  The 
Mayor  v.  T%e  Exclicmge  Fire  Insurance  Company^  and  sev- 
eral other  actions  which  have  already  been  passed  upon  in 
this  court,  all  of  which  were  actions  upon  policies  upon  the 
same  subject  of  insurance,  viz.,  the  Crystal  Palace. 

It  is  claimed,  however,  that  there  is  one  ground  for  dis- 
crimination, in  this :  that,  on  the  trial  of  this  action,  the 
defendants  offered  to  prove,  that,  when  the  present  insurance 
was  applied  for,  the  person  making  the  application  represented 
orally  to  the  defendants  that  the  premises  were  now  in  the 
possession  of  the  plaintiffi,  and  that  the  building  was  to  be 
taken  down,  and  that  it  was  not  to  be  any  longer  used  as.  a 
place  of  public  exhibition ;  that  there  was  not  a  single  fire 
upon  the  premises,  and  that  the  American  Institute  would 
not  be  allowed  to  occupy,  and  was  not  to  occupy  it  again. 
The  offer  to  prove  these  representations,  or  any  of  them,  was 
rejected,  and  to  the  refusal  to  permit  such  proof  the  defendants 
excepted. 

This  court  have  decided  in  the  several  cases  above  referred 
to,  that  under  the  policy  as  in  fact  issued,  the  use  of  the  build- 
ing for  the  purposes  of  a  public  exhibition,  as,  at  the  time  of 
the  fire,  it  was  in  fact  used,  was  not  prohibited  by  the  policy 
which  was  the  written  agreement  of  the  parties,  and  the  only 
proper  evidence  of  their  contract.  So  long,  therefore,  as  that 
contract  stands  in  force  as  the  true  declaration  of  the  actual 
contract,  its  interpretation,  as  already  many  times  judicially 
declared,  must  be  conclusive  of  the  rights  and  liabilities 
thence  arising  or  accruing.  To  admit  evidence  of  oral  rep- 
resentations made  in  the  course  of  the  negotiations  between 
the  parties  which  led  to  the  contract,  for  the  purpose  of  alter- 
ing its  legal  effect,  would  be  in  violation  of  a  rule  too  familiar 
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defendants,  on  the  hams,  five  thousand  and  twenty-five  dol- 
lars, and  charged  it  in  account. 

On  the  26th  of  April,  1861,  the  plaintiffs  made  a  contract 
for  the  sale  of  the  hams,  at  seven  cents  and  three-foarths  of 
a  cent  per  pound,  to  Samuel  Perry,  of  the  city  of  New  York, 
through  a  Mr.  A.  B.  Howe,  of  Buffalo.  The  sale  was  for 
cash  on  delivery,  and  the  plaintiffs  were  to  have  the  posses- 
sion of  the  hams  until  they  were  paid  for.  Mr.  Howe 
expected  to  pay  for  the  hams  by  drawing  drafts  for  the 
amount  of  the  purchase-money,  on  Mr.  Perry,  in  New  York, 
and  having  them  discounted  at  the  Farmers  &  Mechanics' 
bank,  in  Buffalo.  The  acceptance  and  payment  of  the 
drafts  were  to  be  secured  to  the  bank  by  a  shipping  bill  of 
the  hams.  Mr.  Perry  was,  at  that  time,  in  good  credit,  and 
an  extensive  dealer.  A  third  of  the  hams  were  shipped  by 
railroad  at  once,  a  draft  discounted,  and  its  proceeds  $1,800 
were  paid  to  the  plaintiffs.  The  balance  of  the  hams  were 
to  be  shipped  by  railroad,  that  or  the  next  day,  and  the 
cashier  of  the  Farmers  &  Mechanics'  bank  promised  to  dis- 
count the  drafts  to  be  drawn  against  that  shipment.  The 
hams  were  put  aboard  of  the  cars,  and  the  shipping  bills  were 
taken  by  the  plaintiffs.  The  bank  failed  to  discount  the 
drafts ;  the  cashier,  however,  desired  to  send  the  drafts  for- 
ward, immediately  for  acceptance,  saying  that  he  could 
advance  the  money  on  them  in  a  day  or  two.  He  took  the 
drafts,  with  the  shipping  bills  attached,  as  security  for  their 
payment,  and  sent  them  to  New  York  for  acceptance. 

The  cars,  in  the  mean  time,  left  Buffalo  with  the  hams, 
without  the  knowledge  of  the  plaintiffs;  and  Mr.  Perry 
failed  two  or  three  days  thereafter.  The  plaintiffs,  as  soon 
as  the  news  of  Mr.  Perry's  failure  reached  Buffalo,  went  to 
the  depot  to  retain  the  hams,  but  found  they  were  in  transitu 
for  the  city  of  New  York,  and  had  got  so  far  on  their  way 
that  it  was  impossible  to  stop  them. 

The  plaintiffs  took  the  first  train  for  the  city  of  New  York. 
They  found  Mr.  Perry  had  accepted  the  drafts,  had  failed, 
and  was  unable  to  pay  for  the  hams.  He  gave  up  the  hams 
on  the  surrender  of  his  acceptances. 
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The  plaintiffs  tried  to  sell  the  hams  in  New  York,  but 
could  not  find  a  purchaser.  The  plaintifis  then  placed  the 
hams  in  the  charge  of  Messrs.  Purdue  &  Ward,  who  were 
acting  as  factors  for  the  defendants,  to  be  disposed  of  to  the 
best  advantage. 

The  plaintiffs,  on  their  return  from  Kew  York,  wrote  to 
the  defendants,  under  the  date  of  the  20th  of  May,  1861,  a 
fall  history  of  the  transaction.  The  defendants  received 
this  letter,  and  in  their  answer,  under  date  of  the  28th  of 
May,  1861,  said,  ^^we  are  sorry  you  had  so  much  trouble 
with  the  hams,  but  hope  that  the  $1,800  you  received  will 
make  good  all  losses,  and  that  you  will  be  paid  for  your 
extra  trouble.  Let  us  hear  from  you  soon,  and  hoping  that 
all  will  be  satisfactory,  we  are ''  etc.  On  the  10th  of  June, 
1861,  the  defendants  again  wrote:  *  *  *  «  We  think  if 
the  money  in  your  hands  will  make  the  original  sale  good, 
yoQ  had  better  have  the  hams  dosed  out.''  The  plaintiffs  saw 
the  defendant,  Mr.  Spears,  in  Buffalo,  in  June  1861,  and  gave 
him  a  full  account  of  the  ham  transaction.  Mr.  Spears  made 
no  objection,  but  expressed  himself  sorry  the  transaction  had 
turned  out  as  it  had.    He  imputed  no  blame  to  the  plaintiffs. 

After  this,  Messrs.  Purdue.  &  Ward  rendered  to  the 
plaintiffs  an  account  of  the  sale  of  the  hams,  and  they,  on  the 
27th  day  of  July,  inclosed  a  copy  of  the  account,  and  also 
their  own  account,  to  the  defendants,  showing  a  balance,  due 
the  plaintiffs,  of  $2,625.88.  In  the  letter,  containing  these 
accounts,  the  plaintiffs  repeat  the  history  of  the  affair. 

There  was  a  communication  daily  by  mail  between  Buffalo 
and  Attica,  and  the  ordinary  time  for  the  transmission  of  let- 
ters between  those  places,  was  from  twenty-four  to  thirty-six 

hours. 

The  defendants  moved  for  a  nonsuit,  and  the  court  denied 
the  motion ;  holding  that  the  plaintiffs  must  account  to  the 
defendants  for  the  hams,  at  the  price  of  the  first  sale,  viz., 
seven  cents  and  three-fourths  cents  per  pound,  unless  the 
jury  shall  find  that  Spears  had,  in  the  conversation  testified 
to  by  Hazard  and  others,  ratified  and  adopted  the  plaintiffs' 
acts  respecting  the  hams.    This  ruling  was  excepted  to  by 
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the  defendants.  Mr.  8pean  was  sworn  on  his  own  bebalC 
He  gave  a  history  of  the  entire  transaction  as  given  to  him 
by  Mr.  Hazard,  in  June,  at  Bnffido,  which,  in  its  general 
features,  is  that  given  by  Mr.  Hasard  in  his  evidence.  He 
farther  says,  ^^  I  did  not  feel  it  was  my  duty  to  be  fWmk 
with  him,  as  it  was  a  business  I  did  not  control  I  did  not 
feel  it  my  daty  to  tell  him  he  would  be  held  liable  for  tiie 
sale  of  the  hams."  He  read  the  plaintiffi'  two  letters  to 
Messrs.  Purdue  &  Ward,  before  this  interview,  in  New  York, 
directing  the  hams  to  be  sold. 

The  defendants^  counsel  renewed  the  motion  for  a  nonsuit 
at  the  close  of  the  evidence.  The  court  made  the  same 
ruling  as  before. 

The  defendants'  counsel  then  requested  the  court  to  direct 
a  verdict  for  the  plaintifb,  for  $82.95  only.  The  court 
declined  to  do  this. 

The  court  ruled  that  the  plaintifib  would  be  entitled  to 
recover  the  amount  claimed  by  them,  if  the  jury  found,  from 
the  evidence,  that  the  defendant.  Spears,  in  the  interview 
with  Mr.  Hazard,  in  June,  1861,  at  Buffalo,  ratified  the  acts 
of  the  plaintiffs.  That  the  defendants,  by  the  letters  read  in 
evidence,  had  not  ratified  or  adopted  the  plaintiffs'  acts ;  and 
submitted  the  evidence  of  ratification  contained  in  the  con- 
versation between  Hazard  and  Spears,  and  chained  that  the 
plaintiffs  were  entitled  to  recover  $82.96  only,  unless  they 
found  the  ratification  referred  to.  The  defendants'  counsel 
insisted  that  there  was  not  sufficient  evidence  of  ratification 
to  submit  to  the  jury. 

The  jury  found  $2,152.67  for  the  plaintiffs,  upon  which 
judgment  was  rendered.  The  defendants  appealed  fix>m  this 
judgment  to  the  General  Term  of  the  Superior  Court  of  the 
city  of  Buffalo,  where  the  same  was  affirmed.  They  now 
appeal  to  this  court. 

Benjamin  JS.  WiUiams^  for  the  appellants. 

I.  That  Spears  was  ignorant  and  was  not  informed  by 
Hazard  of  the  following  facts,  all  of  which  it  was  material 
for  him  to  know : 
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1.  That  Howe,  in  making  the  pnrchasei  acted  simp];  as 
the  agent  of  Perry. 

2.  That  Howe  was  liable  to  McDonald,  Spears  &  Co.,  for 
the  price  of  the  pork,  which  was  the  fact,  even  if  it  be  con- 
ceded that  he  was  merely  Perry's  agent.  Because  the  drafts 
were  not  only  drawn,  bnt  were  also  indorsed  by  him. 

3.  That  Howe  was  perfectly  solvent.  A  fact  which  Haz- 
ard, himself,  testifies  to  in  substance. 

4.  That  Howe  was  voluntarily  released  from  his  liability 
as  indorser,  and  that  this  circumstance  was  not  communi- 
cated to  Spears,  is  evident  from  the  fact  that  Hazard,  upon 
the  trial,  did  not  know,  or  pretended  not  to  know,  what 
Howe's  liability  was.  He  supposed  the  drafts  were  to  the 
order  of  Pierson,  the  cashier. 

5.  That  Purdue  &  Ward  advised  against  an  immediate 
sale,  and  that  the  hams  should  be  held  until  later  in  the 
season. 

Hazard  did  not  pretend  that  he  either  showed  Spears 
Purdue  &  Ward's  letter,  or  told  Spears  that  they  so  ad- 
vised. 

And  if  it  be  assumed  that  the  letters  of  Hazard  to  Purdue 
&  Ward,  written  in  June,  and  read  in  evidence,  were  seen 
by  Spears  (which  is  not  certain,  as  he  testifies  that  they  were 
not  in  answer  to  letters  of  Purdue  &  Ward),  still  it  is  clear 
that  Spears  did  not  know  that  Purdue  &  Ward  advised 
against  a  sale. 

And  Hazard  meant  that  he  should  not  know  it.  Hence 
he  asked  his  opinion  as  to  the  expediency  of  a  sale. 

6.  That  McDonald,  Spears  &  Go.  were  to  be  chai*ged  with 
a  double  commission, 

7.  That  there  was  no  definite  understanding  with  the 
Farmers  &  Mechanics'  Bank,  as  to  what  proportion  of  the 
hams  it  was  entitled  to.  Nor  that  its  proportion  was  to 
be  "jumped  at,"  or  arbitrarily  determined  by  Purdue  & 
Ward. 

And  the  case  shows  that  they  did  arbitrarily  determine  the 
amount. 

Vol.  IV.        60 
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AOOOUHT  OF  BALES. 

Ket  proceeds  of  their  sales  were $2,977  67 

One-third  of  that  is $999  22 

They  allowed  the  bank. 992  56 

Difference  between  that  sum  and  one-third  being,         $6  66 

The  drafts  were  for  unequal  sums. 

And  the  hams  were  uneqnallj  divided  into  fonr  car-loads, 
instead  of  being  equally  divided  into  three  car-loads. 

Hazard  did  not  know  which  car-load  was  represented  by 
the  bill  of  lading  attached  to  the  discounted  draft. 

II.  Spears  was  misinformed  by  Hazard: 

1.  Upon  the  trial  Hazard  swore  that  the  sale  was  to  Peny. 

2.  He  ^^  meant  Perry,''  in  his  letter  of  May  20th. 

8.  Bat,  in  his  conversation  with  Spears,  he  stated  that  the 
sale  was  to  Howe. 

"  That  I  had  sold  them  to  Howe  at  7f ." 

^^Unacquainted  with  Mr.  Perry,  although  I  had  the 
strongest  assurances  that  he  was  responsible  for  any  thing  he 
might  undertake  for  Howe  or  himself." 

^^Howe  took  the  property  on  these  conditions:  that  I 
should  not  part  with  any  interest  until  he  had  paid." 

^^  Howe  procured  his  bills  of  lading." 

^^  He  told  Spears  he  had  sold  the  hams  to  Howe." 

^^  Took  the  hams  from  Perry's  possession." 

^^  Hazard  stated  that  he  had  sold  the  hams  to  Howe,  and 
Howe  had  failed  to  pay  for  them." 

"  Out  of  Perry's  hands." 

^^  To  a  party  who  has  bought  in  this  market  for  five  years, 
the  man  he  drew  on  (S.  Perry,  New  York)." 

<< Perry,  who  at  once  said,  he  had  no  claim  on  the  hams; 
if  we  would  procure  his  acceptance,  he  would  surrender  the 
property." 

There  is  not  the  slightest  intimation  in  the  case  that  either 
McDonald,  Spears  &  Co.  were  informed  by  letter,  or  that 
Spears  was  informed  by  Hazard,  in  the  conversation,  that  the 
sale  was  in  fact  to  Perry,  or  that  Howe,  in  making  the  pur- 
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chase,  professed  to  act  for  Perry,  or  that  Howe  indorsed  the 
paper.  The  first  intimation  that  Howe,  in  making  the  pnr* 
chase,  professed  to  act  for  Perry,  was  made  by  Hazard  upon 
the  trial. 

4.  Spears  understood  and  was  led  to  believe  that  the  $1,800 
was  paid  on  account  of  the  entire  purchase,  and  not  for  one 
carload. 

^^He  said  he  got  the  $1,800  on  the  hams." 

5.  Hazard  intended  that  Spears  should  suppose,  that,  at  the 
time  of  their  conversation,  Purdue  &  Ward  were  without 
instructions  to  sell,  although  they  were  then  under  peremptory 
orders  to  do  so. 

^^  I  asked  Spears  what  we  should  do  with  the  hams,  whether 
vsre  should  sell  or  hold  on." 

m.  Hazard's  statements  are  inconsistent  with  each  other, 
and  with  the  actual  facts.  In  his  letter  of  May  20th,  he  says : 
^^  They  (the  hams)  were  then,  as  is  usual,  sent  to  the  railroad 
cars  and  loaded  for  New*  York." 

^^  We  were  not  disposed  to  let  the  hams  go,  but  the  cashier 
said,"  etc. — "we  therefore  consented  to  let  the  hams  go 
forward." 

"We  consider  the  result  favorable  than  otherwise,  as  it 
was  quite  probable  when  the  writer  left  for  New  York,  that 
the  hams  would  be  entirely  out  of  his  reach." 

Upon  his  direct  examination  he  swore:  "He  (Pierson,  the 
cashier)  sent  the  bills  of  lading  and  drafts  to  New  York  for 
acceptance." 

"  One  car  load  of  the  hams  were  then  in  Perry's  cellar. 
He  would  surrender  them  upon  my  giving  up  the  drafts  and 
paying  the  expenses;  this  was  the  only  arrangement  I  could 
make  with  him ;  was  glad  to  do  that." 

6.  The  bills  of  lading  show  property  and  possession  out 
of  Hazard  &  Go. 

"  He  took  the  hams  out  of  Perry's  possession."  Richard- 
son. 

"Hazard  went  to  New  York  and  got  the  hams  from 
Perry!" 

Fiske's  statements  are  to  the  same  effect.    In  his  letter  of 
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Angnst  13,  he  said :  ^^  But  in  this  case  the  property  did  not 
pagB  oat  of  our  poesession  in  fact ;  we  still  retained  the  bills 
of  lading,  and  of  course  the  possession.'^ 

Upon  the  trial  he  swore  that  what  he  told  Spears  was : 
^I  would  not  consent  to  let  the  property  pass  out  of  mj 
possession/'  and  that  ^^when  the  bills  of  lading  were 
made,  they  were  to  be  held  by  me  until  the  drafts  were 
negotiated." 

^^  Pierson  advised  sending  these  drafts  to  New  York,  that 
ihey  should  be  with  the  bills  of  lading." 

The  statements  to  Spears,  as  testified  to  by  Hazard,  are 
susceptible  of  no  interpretation  other  than  that  the  sale  was 
to  Howe,  that  Perry  was  lawftiUy  in  possession  of  the  hams 
as  Howe's  consignee,  and  therefore  entitled  to  hold  as  secu- 
rity for  his  advances,  and  the  information  of  Howe's  solvency 
was  withheld. 

lY.  It  stands  upon  the  evidence  uncontradicted,  that, 

1.  Spears  told  Hazard  that  he  could  not  tell  him  (Hazard) 
what  he  had  better  do  with  the  hams ;  that  McDonald  con- 
trolled those  matters,  and  that  Spears  promised  to  consult 
him  and  advise  Hazard.  This  is  not  inconsistent  with  Haz- 
ard's statement. 

2.  That  Spears  said  to  Hazard :  ^'It  is  very  unfortunate 
for  you,  Mr.  Hazard,  that  you  let  the  hams  go  out  of  your 
possession  without  getting  the  pay  for  them." 

8.  That  Spears  was  ignorant  of  the  whole  business.  He 
avowed  his  ignorance  to  Hazard,  who  testified  as  follows : 
^^  He  may  have  said  he  did  not  know  any  thing  about  the 
circumstances." 

Y.  The  rulings  of  the  court  were  erroneous. 

1.  In  refusing  to  strike  out  Hazard's  statement  that  Spears 
imputed  no  blame  to  him. 

2.  In  excluding  the  proof  offered,  as  stated  at  folios  148-4, 
and  in  excluding  the  evidence  called  for  by  the  question 
stated  at  folios  154-5,  and  the  offer  of  proof  at  folios  155-6. 

8.  In  admitting  evidence  of  Kerr  &  Co.'s  embarrassments. 

YI.  The  court  erred  in  refusing  to  charge,  that  if,  in  the 

conversation.  Hazard  did  not  entertain  the  idea  of  procuring 
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a  ratification,  and  Spears  did  not  intend  to  ratify  the  plaint- 
iffs' acts,  there  was  no  ratification. 

1.  If  the  jury  had  been  so  charged,  and  had  found,  spe- 
ciallj,  that  Hazard  did  not  entertain  the  idea  of  procuring  a 
ratification,  and  that  Spears  did  not  intend  to  ratify,  the 
general  verdict  must  necessarily  have  been  limited  to  $82.95. 

By  such  a  finding  the  jury  would,  in  effect,  have  negatived 
the  fact  of  ratification  or  acquiescence. 

2.  Hazard  made  no  claim  upon  Spears. 

8.  He  knew  that  Spears  was  ignorant  of  the  whole  busi- 
ness, and  Spears  so  stated. 

4.  Neither  Spears  nor  his  firm  were  then  enjoying  any  of 
the  fruits  of  Hazard's  acts.  The  $1,800  originally  paid  by 
Howe,  had  simply  gone  to  their  credit  upon  plaintiffs'  books, 
and  if  he  had  then  disavowed  the  acts  of  Hazard,  in  terms,  it 
would  have  made  no  difference  in  respect  of  the  $1,800,  or 
in  the  sale  of  the  hams. 

5.  The  plaintiffs  were  not  prejudiced  by  the  omission  of 
Spears  (if  he  did  omit)  to  disavow  Hazard's  acts. 

6.  It  is  evident  that  if  Hazard  did  not  entertain  the  idea 
df  procuring  a  ratification  or  adoption  of  his  acts  by  Spears, 
he  was  unaffected  by  Spears'  omission  to  express  his  dissent. 

7.  It  is  clear  that  the  idea  of  ratification  or  adoption  was 
an  afterthought,  and  that  in  the  interview,  both  Hazard  and 
Spears  talked  and  acted  upon  the  hypothesis  that  the  plaint- 
iffs would  ultimately  seek  to  charge  the  losses  consequent 
upon  the  disposition  of  the  hams  to  the  defendants,  and  that 
they  would  not  submit  to  bear  them. 

VU.  The  motion  for  a  nonsuit  should  have  been  granted, 
for  the  reasons  stated  in  the  case. 

yni.  The  court  erred  in  charging  the  jury  that  if  they 
should  find  that  Spears,  in  the  conversation  with  Hazard,  in 
June,  1861,  ratified  the  plaintifib'  acts  in  respect  to  the 
hams,  that  they  should  find  &  verdict  for  the  plaintiffs  for  the 
amount  claimed  by  them,  to  wit,  $2,152.62,  which  included 
their  charge  of  $125  commissions  and  interest  thereon,  and 
that  both  factors  were  entitled  to  a  commission. 

Under  this  charge  the  jury  were  not  allowed  to  pass  upon 
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the  qnestion  a8  to  whether  Spears,  at  the  time  of  the  alleged 
ratification,  was  in  poBsession  of  all  the  material  facts. 

Spears,  on  the  occasion  of  his  interview  with  Hazard,  in 
June,  1861,  might  have  ratified  the  acts  of  the  plaintiffs ;  yet, 
if  he  did  so  in  ignorance  of  any  material  fact,  that  ratification 
would  not  be  binding  on  the  defendants.  {Owi/ngs  v.  HvU^  9 
Pet.  607;  82  Penn.  340;  Seyrrumr  v.  Wycoff^  6  Sold.  224;. 
Nixon  V.  PcJmter^  4  id.  398 ;  Dunlap's  Paley  on  Agency,  171, 
note  0, 172,  note  Q ;  7  T.  E.  209 ;  Story  on  Agency,  224-248 ; 
7  Hill,  128;  Brass  v.  Worth,  40  Barb.  654;  OopcUmd  v. 
Mercantile  Insurance  Co.j  6  Pick.  202 ;  Bell  v.  Chinninghamy 
3  Pet.  69 ;  SbrsfdU  v.  FaunUercy,  10  fiam.  and  Cres.  755 ; 
Thomdyke  v.  Godfrey ,  3  Green,  429.) 

IX.  The  court  erred  in  its  decision  that,  if  the  jury  should 
find  that  Spears  ratified  the  acts  of  the  plaintiffs  in  his  inter- 
view with  Hazard,  in  June,  1861,  the  plaintiffs  would  be 
entitled  to  recover  the  amount  claimed  by  them. 

The  ratification  of  an  act  of  an  agent  previously  unauthor- 
ized, must,  in  order  to  bind  the  principal,  be  with  a  full 
knowledge  of  all  the  material  facts.  (See  Owings  y.  HvUj  9 
Pet.  607 ;  Seymour  v.  Wychoff,  6  Seld.  213 ;  BeU  v.  Cunr 
ningham,  3  Pet.  69 ;  CopeUmd  v.  Merca/ntile  Insurance  Co., 
36  Pick.  202 ;  Brass  v.  Worth,  40  Barb.  654.) 

By  the  above  decision  the  court  assumed  that,  at  the  time 
of  the  alleged  ratification,  Spears  was  in  possession  of  all  the. 
material  facts,  and  as  to  that  point  tliere  was  a  question  of 
fact  which  should  have  been  submitted,  to  the  jury. 

The  decision  was  erroneous,  in  that  the  court  did  not  decide 
that  if  the  jury  should  find  that  Spears,  with  a  full  knowledge 
of  all  the  material  facts,  ratified  the  acts  of  the  plaintiffs  in 
his  interview  with  Hazard,  in  June,  1861,  the  plaintiffs  would 
be  entitled  to  recover  the  amount  claimed  by  them. 

It  was  in  proof,  that  Spears  was  not  informed  of  material 
facts  relating  to  the  matter  of  the  sale,  and  the  court  should 
either  hav^  held  that  the  ratification  was  not  binding,  or,  if 
it  deemed  any  of  the  proof  showing  Spears  was  not  fully 
informed  as  to  the  material  facts  contradicted,  then  it  should 
have  submitted  to  the  jury,  as  a  question  of  fact,  whether 
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Bnbh  ratification  was  mado  with  a  knowledge  of  all  the  ma- 
terial fSacts  and  circumstaneeB. 

Had  the  court  submitted  to  the  jnry  the  question  as  to 
whether,  at  the  time  of  Spears'  alleged  ratification,  in  June, 
1861,  he  was  possessed  of  all  the  material  facts  and  circum- 
stances, the  jury  might,  and  probably  would,  have  found 
that  he  was  not  informed  of  such  fhcts,  in  which  case  the 
ratification  would  not  have  been  binding  on  the  defendants, 
and  the  verdict  would  have  been  for  the  sum  of  only  $82.95. 

The  jury  found  that  Spears,  in  his  conversation  with  Haz- 
ard, in  June,  1861,  ratified  the  plaintiffs'  acts  in  respect  to  the 
hams ;  but  they  did  not,  and  could  not  under  the  charge, 
find  that,  at  the  time  of  such  ratification,  Spears  was  informed 
of  all  the  material  facts,  for  the  court  in  its  charge  assumed 
that  Spears  was  so  informed — an  assumption  which,  under  the 
testimony,  it  had  no  right  to  make,  and  which  was,  clearly, 
error,  for  which  the  judgment  should  be  reversed. 

X.  The  charge  was  erroneous. 

1.  For  submitting  the  question  of  ratification  to  the  jury. 

2.  For  charging  that  the  defendants  were  liable  for  the 
commissions  of  both  factors. 

XI.  The  court  erred  in  refusing  to  charge  as  requested. 

John  Gaiuorij  for  the  respondents. 

L  There  are  only  two  questions  for  review  here, — first, 
was  there  sufiicient  evidence  of  a  ratification  to  authorize 
the  submission  of  the  case  to  the  jury?  and,  second,  were  the 
plaintiffs  entitled  to  recover  the  commissions  claimed  by 
them? 

n.  The  evidence  tended  to  show  that  Mr.  Hazard  dis- 
closed to  Mr.  Spears,  at  the  interview  had  between  them  in 
June,  1861,  in  detail,  the  entire  transaction. 

Mr.  Spears,  before  this  interview,  had  read  the  plaintiffs' 
two  letters  to  Messrs.  Purdue  &  Ward,  of  June  5th  and  8th. 
This  Mr.  Spears  admitted  in  the  trial.  Messrs.  Purdue  & 
Ward  informed  Mr.  Spears  that  the  plaintiffs  had  placed  the 
haras  with  them  for  sale.  Mr.  Hazard  so  informed  him  in 
the  June  interview,  and  he  advised  their  sale. 
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III.  This  disclosure  was  snflScient  to  comply  wiih  the  law 
in  sach  cases.  Where  the  factor,  or  agent,  exceeds  his 
authority,  or  departs  from  his  instmctions,  the  principal  is 
bound  to  repudiate  his  acts  at  the  first  opportunity.  Any 
delay  on  the  part  of  the  principal  in  renouncing  the  trans- 
action, in  such  a  case,  as  soon  as  he  can,  or  any  inclination 
to  wait  and  ascertain  how  the  result  may  be,  is,  in  law,  an 
acceptance  by  the  principal  of  the  factor's  act.  {Prinoe  t. 
Clark,  1  Barn.  &  Cres.  185 ;  8  Eng.  Com.  Law,  80 ;  Camwal 
V.  WiUofij  1  Ves.  Sen.  509.) 

In  this  case  the  parties  resided  so  near  each  other 
that  they  could  have  daily  communications  by  mail.  The 
defendants  were  informed,  in  a  personal  interview,  by  the 
middle  of  June,  of  the  transaction  in  detail.  They  did  not 
intimate  any  dissent  until  the  8th  of  August,  and  did  not 
finally  communicate  their  determination  to  repudiate  the 
plaintiffs'  acts  until  the  5th  of  September. 

The  defendants,  during  all  this  time,  according  to  their 
own  testimony,  kept  silent  to  see  whether  there  would  be  a 
loss.  But,  by  the  evidence  of  the  plaintiffi,  they  did  not 
renounce  the  transaction  in  June,  when  they  were  informed 
of  it,  but  expressly  sanctioned  it  by  advising  a  resale  of  the 
property.  In  the  case  of  Prince  v.  Clark  (1  Bam.  &  Cres. 
185),  above  cited,  the  principal  delayed,  from  May  29th  to 
August  7th,  renouncing  the  act  of  his  agent.  The  jury 
found,  from  this  delay,  an  acquiescence,  although  the  princi- 
pal resided  in  London  and  the  agent  was  at  Calcutta.  The 
court  sustained  the  finding  of  the  jury. 

TV.  The  law  not  only  requires  a  principal,  in  case  he 
intends  to  renounce  the  acts  of  his  factor  or  agent,  to  do  so 
as  soon  as  he  is  informed  of  them,  but  it  exacts  of  him  frank- 
ness in  his  dealings  with  his  agent.  The  relation  is  a 
fiduciary  one.  The  agent  is  required  to  act  in  entire  good 
faith,  and  the  law  is  so  jealous  and  careful  of  his  morals  that 
it  will  not  suffer  him  even  to  incur  temptation ;  he  cannot 
deal  with  his  principal's  property  on  his  own  account,  without 
the  principal's  express  consent.  This  being  so,  it  was  partic- 
ularly the  duty  of  the  defendants,  when  they  were  informed 
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of  the  sale  to  Mr.  Howe,  to  have  frankly  told  the  plaintiffs 
they  miiBt  aeebnnt  to  them  for  the  price  agreed  to  be  paid  on 
the  Bale  to  Mr.  Howe,  and  deal  with  the  hams  thereafter  as 
their  own,  in  case  they  intended  to  renounce  the  traneaction. 
Instead  of  doing  so,  Mr.  Spears  testifies  that  *^  he  was  cautions 
not  to  give  any  instructions  about  the  hams ;  that  he  did  not 
feel  it  to  be  his  duty  to  be  frank,  nor  to  tell  the  agent  he 
would  be  held  liable  for  the  sale  of  the  hams."  Not  having 
80  told  him  then,  but  having  given  instructions  relative  to 
their  sale,  he  is  deemed  to  have  elected  to  take  his  chances 
in  the  market,  on  his  own  account,  and  must,  therefore,  abide 
the  consequence.  The  failure  to  repudiate  the  plaintiffs'  acts 
in  June,  and  the  long  delay  thereafter  to  renounce  them,  was 
a  clear  acquiescence  in,  and  an  adoption  of,  those  acts,  by  the 
defendants. 

Y.  If  the  foregoing  positions  are  tenable,  then,  of  course, 
the  allowance  of  commissions  was  proper,  and  the  judgment 
dionld  be  aflEirmed. 


Hmrr,  Gh.  J.  The  sale  of  the  hams  in  Kew  York,  at  a 
lower  price  than  that  fixed  by  the  defendants,  and  obtained 
by  the  plaintiffs  in  Buffalo,  gives  rise  to  Ihe  present  contro- 
versy. The  plaintifis  were  limited  in  price  by  the  order  of 
the  defendants.  They  were  expressly  directed  not  to  sell 
them  for  less  than  seven  and  three-fourths  cents  per  pound. 
The  sale  made  in  Buffalo,  was  at  that  price,  but  the  pur- 
diaser  fiuled  to  pay,  and  the  sale  was  rescinded.  The 
expenses  of  the  property  to  New  York,  and  the  sale  there, 
together  with  the  fall  in  price,  produced  the  loss  for  which 
the  amount  of  the  verdict  was  given. 

Immediately  upon  his  return  from  New  York,  Mr.  Hazard, 
one  of  the  plaintifis,  wrote  to  the  defendants,  giving  a  fhll 
aooount  of  the  transaction,  and  informed  them  that  the  hams 
had  been  left  with  Purdue  <fe  Ward,  to  dispose  of  to  the 
best  advantage.  In  the  several  letters,  the  defendants  ac- 
knowledge the  receipt  of  this  information,  and  make  no  daim 
that  they  did  not  approve  of  the  entire  proceeding.  The 
judge,  at  the  trial,  decided  that  these  letters  did  not  constitute 
Vol.,  IV.        61 
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a  ratification  of  the  transaction.  The  case  does  not  fumiah 
the  ground  of  this  decision.  I  presume  it  was  from  the  fikct, 
that  it  is  assumed  in  each  of  the  letters,  that  the  $1,600  paid 
was  upon  the  purchase  of  the  entire  quantity  of  hams,  and 
would  go  to  reduce  the  loss  that  would  arise  from  the  entire 
sale.  In  truth,  this  sum  was  received  in  payment  of  a  specific 
portion  of  the  hams,  one  car  load,  and  would  miUgaS^ 
loss  upon  that  portion  only,  leaving  the  entire  loss  upon  the 
remaining  portion  unprovided  for.  This  would  produce  a 
great  difference  in  the  general  result,  and  was  an  important 
fact  in  the  case.  The  defendants'  ratification,  assumed  from 
their  failure  to  object,  being  based  upon  an  erroneous  under- 
standing of  the  facts,  could  not  bind  them.  I  think  the 
ratification  that  might  be  supposed  to  arise  from  this  view 
of  the  case,  must  be  abandoned. 

The  question  then  arises,  did  the  conversation  in  June, 
1861,  between  the  defendant  Spears  and  the  plaintiff  Ebzard, 
furnish  evidence,  on  which  the  jury  are  at  liberty  to  find  a 
ratification )  By  the  letters  already  referred  to,  the  defend- 
ants had  been  informed  of  the  entire  transaction,  with  the 
erroneous  understanding  on  their  part  as  to  the  $1,800, 
already  mentioned.  They  had  been  distinctly  informed  that 
the  property  was  left  with  Purdue  &  Ward  for  sale,  and 
without  limit  as  to  price.  In  the  conversation  now  referred 
to,  all  the  transaction  is  again,  rehearsed  to  Mr.  Spears,  the 
understanding  as  to  the  $1,800  is  now  corrected,  and  he  is 
informed  that  the  property  is  left  with  the  New  York  house 
for  s^le,  without  limit.  As  testified  by  Mr.  Hazard,  he  made 
no  objection  to  the  transaction;  imputed  no  blame  to  the 
plaintiffs,  and  expressed  his  regret  at  the  probable  loss.  Mr. 
Spears,  himself,  testifies  that  he  did  not  feel  it  his  duty  to  be 
frank  with  the  plaintiff,  or  to  tell  him  that  he  would  be  held 
liable  for  the  sale  of  the  hams. 

Under  the  circumstances  stated,  the  title  to  the  property 
thus  in  the  hands  of  Purdue  &  Ward,  was  in  the  defendants. 
If  a  change  in  the  market  had  occurred,  by  which  the  price 
had  advanced,  the  benefit  would  have  accrued  to  the  defend- 
ants, and  not  to  the  plaintiffs.    The  sale  to  Perry  was  made 
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by  the  plain  tiffs,  as  the  agents  of  the  defendants,  and  npon 
his  failure  to  perform,  as  snch  agents,  they  resumed  the  pos- 
session of  the  property.  They,  as  such  agents,  also,  left  it 
with  Purdue  &  Ward  for  sale,  without  limit  as  to  price.  All 
this  was  communicated  to  Spears  in  person.  If  he  wished  to 
repudiate  what  had  taken  place,  and  to  countermand  the  direc^ 
tions  for  sale,  given  in  behalf  of  his  firm,  and  to  hold  the 
plaintiffs  to  the  first  instructions,  it  was  his  duty  to  have  done 
it  promptly.  It  should  have  been  done  on  the  spot,  or  certainly 
within  a  few  days.  In  fact,  there  was  no  renunciation  or 
countermand  until  the  5th  of  September  thereafter,  although 
a  doubt  on  the  subject  of  their  liability  to  bear  the  loss  was 
intimated  in  a  letter  of  the  8th  of  August. 

In  Prince  v.  Clark  (1  Bar.  &  Or.  186,  8  Eng.  Com.  Law, 
80),  the  plaintiff  had  shipped  by  the  defendant  certain  goods 
to  the  East  Indies  for  sale,  with  directions  to  invest  the  pro- 
ceeds in  specified  articles.  The  defendant  invested  the 
amount  in  Benares  sugar,  which  was  not  one  of  the  specified 
articles,  and  advised  the  plaintiff  of  the  purchase  by  a  letter, 
received  by  him  on  the  29th  of  May.  The  plaintiff  made 
no  objection  until  the  7th  of  August,  when  he  notified  the 
defendant's  agent  that  he  disowned  the  purchase.  The 
« jury  held,  that  by  his  delay  he  had  assented  to  the  acts 
of  tiie  agent,  and  the  Court  of  Kings'  Bench  affirmed  their 
verdict. 

Bailet,  J.,  says :  ^^  The  principal  has  no  right  to  pause 
and  wait  the  fluctuation  of  the  market,  in  order  to  ascertain 
whether  the  purchase  is  likely  to  be  beneficial.  He  is  bound, 
if  he  dissents,  to  notify  his  determination  within  a  reasonable 
time.'' 

HoLBOTD,  J.,  says :  ^^  I  think  the  jury  might  fairly  infer 
firom  the  facts  of  tlie  case,  that  the  plaintiff  did  once  assent 
to  take  the  cargo  on  his  own  account,  or  that  he  meant,  at 
least,  to  take  the  chance  of  the  market." 

It  was  objected,  in  that  case,  that  the  defendant  had  no 
agent  to  whom  notice  could  be  given,  and  that  he  could 
receive  no  benefit  from  the  notice.    The  court  held,  never- 
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thelesB,  that  an  agent  might  have  been  found  by  inqoirjr, 
and  that  the  verdict  was  justified. 

The  defendants  insist  that  this  principle  does  not  afiect 
this  case,  because,  they  say,  that  Howe  was  liable  on  the 
drafts  given  up  to  Perry ;  that  he  was  solv^at,  and  that  Spears 
was  uQt  advised  of  this  state  of  things  by  Hazard  in  the  June 
conversation.  There  are  two  answers  to  this  objection.  It 
does  not  appear  that  Howe  was  personallly  liable  on  the 
drafts  drawn  on  the  produce  shipped.  It  appears,  very  dia- 
tinctly,  that  he  was  acting  in  transaction  of  the  purchase,  as 
the  agent  of  Perry,  and  thus  without  interest  Whether  the 
drafts  drawn  by  him  upon  Perry  were  drawn  as  agent,  or 
whether  he  voluntarily  made  himself  liable  upon  them,  is 
not  proved,  and,  I  think,  cannot  be  assumed.  Another,  and 
quite  a  satisfactory  answer  is  this,  that  no  such  point  was 
raised  on  the  trial.  If  the  defendant  claimed  that  the  con- 
versation and  the  delay  to  repudiate,  did  not  furnish  evidence 
of  assent,  because  Spears  was  not  informed  of  the  fact  that 
Howe  was  liable  on  the  drafts,  and  was  solvent ;  he  sdiould 
have  called  attention,  on  the  trial,  to  the  precise  point  of 
which  he  complained.  It  was  plainly  stated  that  the  drafts, 
whatever  they  were,  were  given  up  to  Perry  as  a  means  of 
obtaining  the  return  of  the  property.  This,  the  defendant 
Spears  certainly  knew,  and  if  he  had  not  been  informed  of 
the  other  alleged  &ct6,  and  had,  on  the  trial,  placed  himself 
<on  that  ground,  the  plaintiffit  would  then  have  had  the  oppor- 
tunity of  showing  how  the  facts  were,  and  what  was  the 
statement  of  them  to  Spears.  To  allow  it  now  to  be  urged, 
when  it  was  omitted  at  the  proper  time,  would  be  quite 
unjust.  The  point  is  of  frequent  occurrence,  and  we  rule 
upon  it  at  nearly  every  term. 

In  the  same  manner  the  defendants  object,  that  Spears  was 
not  informed  by  Hazard  that  the  sale  was  in  fact  to  Peny 
and  not  to  Howe.  If  this  fact  is  of  importance,  the  answer 
to  the  objection  is  the  same  as  that  given  to  the  preceding 
one,  that  attention  was  not  called  to  it  on  the  triaL 

The  defendants  also  insist  that  the  judge  erred  in  reftising 
to  charge,  that,  if,  in  the  conversation  referred  to,  Hazard  did 
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not  entertaiir  the  idea  of  procuring  a  ratification,  and  Spean 
did  not  intend  to  ratify  the  plaintiff'  acts,  there  was  no  ratifi- 
cation. If  Hazard's  testimony  is  to  be  relied  npon, — and  it  was 
believed  by  the  jnxy, — he  had  acted,  as  he  supposed,  faithfully 
and  honestly  in  the  discharge  of  his  duty  as  the  defendants'^ 
agent,  in  making  the  sale,  in  recapturing  the  property,  and 
in  directing  its  resale  by  Purdue  &  Ward,  at  the  best  price 
that  could  be  obtained.  Upon  the  first  opportunity  he  com- 
municates all  the  facts  orally  to  Mr.  Spears.  The  question 
then  is,  what  is  the  legal  effect  of  all  this,  with  the  answers 
of  Spears  in  connection  t  If  both  Hazard  and  Spears  had 
certainly  thought  that  the  transaction  was  right  in  itself  and 
could  not  be  disturbed  or  repudiated,  and  that  no  ratification 
could  improve  it,  and  therefore  had  no  intention  on  the  sub- 
ject, would  that  have  altered  the  legal  effect  of  what  they 
said  and  did?  Or  if  Spears  was  satisfied  that  he  had  an 
advantage  of  Hazard,  and  meant  to  stand  upon  his  strict 
rights,  and  at  some  convenient  time  to  assert  them,  and  yet, 
upon  a  full  and  frank  statement  of  all  the  facts,  made  no 
visible  or  audible  repudiation  of  the  transaction,  would  he 
not  have  been  concluded  by  his  silence  ?  The  case  of  Prince 
V.  Clark  is  clear  to  the  point  that  he  would  be.  The  law 
passes  its  judgment  upon,  and  gives  legal  effect  to,  what  is 
said  and  done.  Intentions  except  as  they  are  manifested  b^ 
the  acts  and  statements  of  the  parties  are  of  po  avail. 

I  see  no  difficulty  from  the  allowance  of  commissions,  nor 
from  the  other  objections  to  the  rulings  on  the  trial. 

Judgment  should  be  affirmed  with  costs. 

Olbbeb,  J.  The  only  question  in  this  case  is  whether  the 
defendants  ratified  the  sale  ordered  by  the  plaintifls  in  New 
York.  After  the  latter  ordered  the  sale,  they  communicated 
with  the  defendants,  giving  them  a  complete  history  of  the 
transaction,  their  letter  being  dated  the  20th  of  May,  1861. 
The  defendants  wrote  an  answer,  regretting  the  trouble  that 
the  plaintiffs  had  in  respect  to  the  hams,  and  expressing  a 
hope,  that  the  $1,800  which  they  had  received  from  Howe, 
would  make  good  all  their  losses,  and  that  they  would  be 
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paid  for  their  extra  trouble.  There  was  other  eyidenoe  of 
acqaiesoenoe.  All  this  was  properly  left  to  the  jury,  to 
determine  whether  it  proyed  a  ratification. 

The  judgment  should  be  afllrmed  with  costs. 

Judgm^t  affirmed. 
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HiBAM  W.  Wabneb  et  al.,  Bespondenta,  v.  Eben  Bt.akeman 

et  al.j  Appellants. 

Rblief  in  eqititt.    AcnoK.    Fbattd.    Mobtqage.    Lien.    Bexbdt  of 

JUDGMENT  CBEDITOB  FBAUDULBNTLT  DEPBIVED  OF  HIS  LIEN.  EqUlTIBB 
BETWEEN  BONA  FIDE  FDBCHA8EEB  AND  JX7DOMENT  CBEDITOBa.  LbOAL 
AND  EQUITABLE  TITLE  TO  LANDS.     ReCEIYEB.     ACCOUNTING. 

"  It  is  the  Just  and  proper  pride  of  oar  matared  STStem  of  eqoitj  jorispra- 
denoe,  that  ftaud  vitiates  every  transaction ;  and,  however  men  maj  sor- 
roond  it  with  forms,  solemn  instroments,  proceedings  conforming  to  all 
the  details  required  in  the  laws,  or  even  bj  the  formal  Judgment  of  the 
courts,  a  court  of  equity  will  disregard  them  all,  if  necessary,  that  justice 
and  equity  may  prevail.**  Woodbuff,  J. 

The  foregoing  passage  states,  in  broad  terms,  the  principle  of  equity 
controlling  the  determination  of  this  case,  and,  both  in  sentiment  and 
expression,  is  worthy  to  be  engraved  upon  the  pillars  of  the  temple  of 
justice.  Our  concern  is,  to  note  the  particular  conditions  and  drcum- 
stanoes  in  the  case  before  us,  to  which  this  principle  is  applied,  and  under 
which  it  becomes  operative  and  effectual  to  prevent  the  consummation, 
under  the  forms  of  Daw,  of  injustice  and  fraud.  Those  conditions,  in  the 
form  of  conclusions  derived  from  the  case,  may  be  stated  as  foUows : 

1.  Where  the  fieicts  found  by  a  referee  constitute  fraud,  the  transaction 
is  not  the  less  fraudulent,  that  the  referee  has  not  employed  the  word 
"  fraud  "  or  "  fraudulently  "  in  describing  it. 

2.  A  mortgage,  in  &ct  paid  and  satisfied,  though  without  satisfaction 
formally  acknowledged,  is  merely  waste  paper,  and  the  power  of  sale 
contained  therein  is  at  an  end,  in  so  far  that  it  cannot  thereafter,  by 
transfer  to  a  third  party  having  knowledge  of  the  &cts,  be  revived 
and  made  effectual  to  destroy  or  to  impair  the  subsisting  lien  of  a  judg- 
ment creditor  upon  the  lands  covered  by  such  mortgage. 

8.  As  between  a  judgment  creditor  and  the  fraudulent  grantee  of  a 
eonveyance  interposed  to  cut  off  the  lien  of  a  judgment  upon  the  lands 
conveyed,  the  lien  of  the  creditor  cannot  be  extinguished  nor  impaired. 
•4.  Though  a  Judgment  creditor  has  simply  a  Hen  on  lands  of  the 
debtor,  which  can  ripen  into  tUle  only  by  a  sale  and  conveyance,  yet, 
where  a  fraudulent  conveyance  has  been  so  fkr  effectual,  as,  in  fkvor  of  a 
hana  Jida  purchaser,  to  withdraw  the  land  from  the  legal  operation  of 
the  lien,  a  court  of  equity  will  arrest  the  proceeds  of  the  conveyance 
in  the  hands  of  the  fraudulent  conveyancer,  or  direct  those  in  the  hands 
of  the  Ixmajidd  purchaser,  not  pidd  over,  to  bo  applied  in  satisfaction  of 
the  judgment  thus  fraudulently  deprived  of  its  lien. 

5.  The  appropriatie  form  of  remedy  for  the  Judgment  creditor,  where, 
under  a  f^udulent  foreclosure,  sale  and  conveyance,  a  legal  title  has 
been  interposed,  paramount,  under  the  forms  of  law,  to  his  lien,  is  by 
an  action  to  set  aside  such  fraudulent  conveyance,  etc. 
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6.  In  tooh  action,  ordinoiilj,  the  proper  and  adequate  relief  would 
be  to  declare  the  fraudulent  oonvejanoe  void,  thua  leaving  the  land 
subject  to  the  lien  of  the  plaintiff's  judgment,  and  to  sale  under  exe- 
cution, in  the  usual  course,  in  satis&ction  thereof. 

7.  But  where  the  intervening  right  of  subsequent  bona  JSd$  pnrdiassn 
renders  such  a  decree  inappropriate,  as  being  in  disregard  of  their  titls^ 
innocentlj  acquired,  derived  through  the  forms  of  law,  and  having 
the  sanction  of  the  courts  in  its  support,  it  by  no  means  follows,  that  the 
plaintiff  is  remediless,  and  that  the  fhiudulent  conveyancer  is  thus  to 
be  left  to  profit  by  his  wrong. 

8.  In  such  case,  relief  may  properly  be  afforded  through  the  appoint- 
ment of  a  receiver,  to  whom  the  fraudulent  conveyancer  shall  account 
for  all  moneys  received  from  sales  to  bona  fide  purchasers ;  to  whom  he 
shall  assign  any  mortgages  taken  for  part  of  the  purchase-money  of 
such  sales ;  and  to  whom  he  shall  convey  any  of  such  lands  still  unoon- 
veyed,  subject  to  any  contracts  to  convey,  or  otherwise : — and  to  such 
receiver  the  bona  fide  mortgagors  shall  also  account  for  the  balance 
remaining  unpidd  on  such  mortgages,  and  parties  holding  the  defend- 
ant's contracts  to  convey  shall  likewise  account  to  such  receiver  for  the 
balance  due  on  such  contracts^  and  wUl,  on  the  payment  thereof  bs 
entitled  to  receive  frinn  him  deeds  of  conveyance.  This  is,  snbstandally, 
an  amplified  or  particularized  statement  of  proposition  four,  above. 

9.  In  effect,  the  fhkudulent  conveyancer  is  thus  made  a  trustee  of  the 
judgment  creditor,  and  is  required  to  account  to  him,  through  his 
agent,  the  receiver,  in  that  capacity. 

10.  As  the  judgment  debtor  may  eigoy  the  rents  and  profits  of  the 
lands  upon  which  the  judgment  against  him  is  a  lien,  until  a  sale,  or 
bUl  filed  to  reach  them,  so  his  grantee,  though  fraudulently  procuring 
a  title  in  himself  in  order  to  destroy  the  lien  of  the  judgment,  cannot 
be  required  to  account  to  the  judgment  creditor  ibr  the  rents  and  profits 
of  the  lands  while  In  possession  under  such  title. 

This  case,  in  the  Supine  Court,  will  be  found  reported  in  86  Barb.  901, 
with  an  elaborate  opinion  by  Moboan,  J. 

If.  FooUy  for  the  respondentB. 

This  is  an  action  brought  bjlihe  respondents  on  the^th 
day  of  November,  1859,  against  the  appellants^  to  set  aside 
two  mortgages  on  the  same  premises,  and  the  foreclosure  of 
one  of  them  and  subsequent  conveyances,  on  the  ground  that 
the  mortgages  had  been  fiilly  paid  and  satisfied  prior  to  Ao 
foreclosure,  and  that  the  foreclosure  and  sale  were  firaudulent 
and  void  as  to  the  plaintiff  they  being  judgment  creditors 
of  the  mortgagor.  All  the  defendants,  except  Bobert  Turner 
and  Hiram  Whedon,  answered,  putting  all  the  main  questions 
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in  issue.  The  oaiise  was  tried  before  a  referee,  at  Morrisville, 
Madison  cotmly,  in  Jnly^  1860.  On  the  1st  of  May,  1861, 
the  referee  made  hifl^  report,  finding,  among  other  things,  that 
the  $3,000  mortgage  (so  oalled)  had  been  folly^paid  and  satis- 
fied prior  to  the  foredoaare  of  the  same,  and  that  said 
fcH^osore  and  sale  was  fraudulent  and  void  as  to  the 
plaintiffs,  and  ordered  the  same  set  aside,  and  that  Blakeman, 
acquiring  no  title  by  said  foreclosure  sale,  could  give  no  title, 
therefore  ordered  the  subsequent  conveyances  of  the  mort- 
gaged premises  to  the  defendants.  Price,  Brooks,  and  Bright 
&  Wylie  to  be  set  aside.  He  also  found  that  the  proceedings 
had  been  such  between  the  defendants  Blakeman  and  Turner, 
the  mortgagor  and  mortgagee  in  the  $1,200  mortgage, 
relative  to  the  same,  that  it  opened  a  door  through  which  the 
plaintiff  entered  with  a  paramount  lien,  and  adjudged  the 
same  canceled  and  satisfied.  Upon  which  report  the  plaint- 
i£b,  on  the  22d  day  of  June,  1861,  entered  judgment ;  and 
the  defendants  brought  an  appeal,  which  was  argued  at  a 
General  Term  in  the  fifth  district,  and  the  judgment  rever- 
sed —  the  court  holding  that  the  defendants  Price,  Brooks, 
Bright  &  Wylie,  being  iwut  fide  purchasers  without  notice 
of  the  fraud,  would  hold  their  respective  purchases  of  portions 
of  the  mortgaged  premises  in  preference  to  the  plainti£b ; 
but  that  Blakeman  must  account  to  the  plaintifls  for  the 
proceeds  of  the  sale  of  the  mortgaged  premises  to  said  Price, 
Brooks,  and  Bright  &  Wylie,  less  the  amount  due  Blakeman 
on  the  $1,200  mortgage  (if  any  thing)  at  the  time  of  the  fore- 
closure of  the  $3,000  mortgage ;  and  the  cause  was  sent  back 
to  the  referee  to  ascertain  and  report  the  amount  realized  on 
the  sale  of  the  mortgaged  premises  by  Blakeman,  and  how 
much,  if  any  thing,  was  due  on  the  $1,200  mortgage  at  the 
time  of  the  foreclosure  of  the  $8,000  mortgage.  (See  report 
of  the  case  in  36  Barb.  501.)  The  cause  was  retried  in  the 
month  of  January,  1863;  and  on  the  26th  day  of  February 
following,  the  referee  made  his  report,  finding  in  substance 
oa  follows : 

That,  on  the  10th  day  of  March,  1853,  the  defendant 
Kobert  Turner  was  seized  of  the  real  estate  described  in  the 
Vol.  IV.        62 
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complaint,  stilject  to  two  mortgages,  one  for  $1,200,  die 
other  for  $3,000,  and  on  that  day  the  plaintifFs  recovered  a 
judgment  against  said  Turner  for  $1,826.76,  which  became 
a  valid  lien  upon  said  real  estate,  subject  to  said  mortgages. 
On  the  26th  day  of  February,  1864,  Blakeman  delivered  to 
said  Bobert  Turner  the  said  $1,200  bond  and  mortgage  and 
said  $3,000  mortgage  as  paid  and  satisfied,  and  they  remained 
in  his  possession  as  paid  until  the  18th  day  of  November, 
1854,  when  B.  Turner  sold  the  mortgaged  premises  to  E. 
Blakeman  for  $2,000,  subject  to  said  $1,200  and  said 
$3,000  mortgages.  Said  deed  contained  a  covenant  that  said 
B.  Turner  and  wife  would  warrant  and  defend  said  Blake- 
man, his  heirs  and  assigns,  in  the  quiet  and  peaceable  pos- 
session of  said  premises,  against  any  person  claiming  under 
said  Turner  and  wife ;  and,  at  the  same  time,  the  said  Bobert 
Turner  delivered  to  said  Blakeman  the  said  $1,200  mortgage 
and  the  said  $3,000,  retaining  in  his  possession  the  bond 
accompanying  the  $1,200  mortgage.  The  $3,000  mortgage 
was  assigned  by  Whedon  to  Blakeman,  on  the  17th  day  of 
February,  1864.  That,  on  the  27th  day  of  November,  1854^ 
Blakeman  procured  an  acknowledgment  of  the  assignment 
of  the  $3,000  mortgage  from  Whedon  to  Blakeman,  and,  on 
the  day  following,  had  the  mortgage  and  assignment  recorded 
in  Madison  county  clerk's  office,  and,  on  the  16th  of  Decern* 
ber  after,  commenced  a  foreclosure  of  said  $3,000  mortgage 
by  advertisement,  claiming  due  on  said  mortgage,  in  his 
notice,  $2,676.25.  A  copy  of  such  notice  was  served  on 
plaintifis,  on  the  9th  day  of  February,  following,  by  mail. 
At  this  time,  plaintiffs  had  no  knowledge  that  said  $3,000 
had  been  paid.  They  supposed  it  to  be  a  valid  lien  on  said 
premises,  until  within  about  a  year  prior  to  the  commence* 
ment  of  the  suit.  That,  on  the  17th  day  of  March,  1855, 
the  premises  were  sold,  pursuant  to  the  notice,  and  bid  off  by 
said  Blakeman  for  $800.  The  value  of  the  mortgaged  prem- 
ises at  the  time  was  $1,200. 

On  the  11th  day  of  February,  1866,  Blakeman  sold  and 
conveyed  a  portion  of  the  premises  to  defendant  Daniel  P. 
Price,  for  the  purchase  price  of  $800,  receiving  $160  down. 
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and  a  mortgage  for  the  balance,  payable  in  twenty  equal 
semi-annnal  payments.  On  the  12th  day  of  February,  1856, 
Blakeman  sold  another  portion  to  defendant  Brooks,  for  the 
sum  of  $S00,  and,  on  the  8th  day  of  March,  1859,  contracted 
with  defendants  Bright  &  Wylie  for  the  remainder  of  said 
premises,  together  with  other  property,  for  $9,200,  the  price 
of  such  remainder  being  reckoned  in  the  negotiation  at  $1,000. 

The  purchase  price  was  to  be  paid  in  cloth,  a  portion  of 
which  had  been  paid  at  the  commencement  of  this  suit;  but 
there  was  still  due  and  unpaid  much  more  than  the  value  of 
the  remainder  of  the  premises  in  question. 

The  several  purchasers  of  the  premises  in  question  pmv 
chased  them  in  good  faith,  without  knowledge  of  the  facts 
invalidating  or  affecting  the  title  of  Blakeman  thereto. 

After  the  commencement  of  this  action,  said  Bright  & 
Wylie  assigned  their  said  contract  with  Blakeman  to  one 
Finkle,  and  said  Finkle  assigned  the  same  to  one  Boswell  B. 
Smith,  and  said  Blakeman  conveyed  to  said  Smith  all  the 
property  included  in  the  contract  except  that  portion  covered 
by  the  $3,000  mortgage,  for  the  amount  due  on  the  Bright 
&  Wylie  contract,  less  a  certain  amount  then  agreed  upon, 
as  the  value  of  that  portion  of  the  premises  covered  by  said 
$3,000  mortgage. 

That  said  Blakeman  and  said  Smith,  on  the  80th  day  of 
September,  1861,  entered  into  and  executed  a  contract  by 
which  it  was  agreed  that  if  said  Blakeman  should  be  success- 
ful in  this  action,  or  should  in  any  other  way  obtain  a  good, 
imincumbered  title  to  that  portion  of  the  mortgaged  prem- 
ises included  in  the  Bright  &  Wylie  contract,  then  said 
Blakeman  should  convey  said  premises  to  said  Smith  in  fee 
simple,  and  Smith  was  to  pay  for  the  same  the  sum  of  $1,000, 
with  interest  from  the  date  of  said  contract  to  the  lime  of  the 
delivery  of  said  deed ;  that,  in  case  said  Blakeman  should  be 
unable  to  give  such  deed,  then  said  Smith  to  pay  $50  per 
year  and  the  taxes  for  the  use  of  said  premises,  as  long  as  he 
should  occupy  the  same  under  said  contract. 

All  of  said  transactions  between  said  Bright  &  Wylie, 
Finkle  and  Smith,  and  Blakeman,  had  after  the  commence- 
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ment  of  this  action,  were  had  with  the  knowledge  of  all  the 
parties  thereto  of  the  oommencement  of  this  action,  and  of 
the  claims  of  the  plaintifb  in  this  action  npon  said  property. 

The  referee  held,  that  the  foredosnre  of  the  $8,000  mort- 
gage by  Blakeman  was  fraudulent,  as  against  the  plain  tiflh; 
that  a  reoeiver  should  be  appointed,  and  that  Blakeman 
should  pay  over  to  the  receiver  the  money  receiTed  by  him 
from  Price  and  Brooks,  and  interest,  and  a  portion  of  the 
amount  received  from  Bright  &  Wylie,  and  that  he  assign  to 
the  receiver  the  mortgage  received  by  him  from  Price,  and 
that  he  convey  to  him  the  premises  contracted  to  be  sold  to 
Bright  &  Wylie,  subject  to  the  contract,  and  that  they  aoconnt 
to  the  receiver  for  the  amount  remaining  unpaid,  etc., — in 
short,  give  to  the  receiver,  to  be  applied  upon  the  plaintifb' 
judgment,  the  entire  proceeds  of  the  sale  of  said  premises. 

The  defendants  excepted  to  the  report  of  the  referee,  and 
the  bill  of  exceptions  was  argued  at  the  Gteneral  Term  of  the 
sixth  district,  November  17, 1863,  and  the  judgment  entered 
on  the  report  of  the  referee  was  affirmed,  and  the  defendants 
appeal  to  this  court. 

L  The  foreclosure  of  the  $8,000  mortgage  by  Blakeman 
after  the  same  had  been  paid  and  delivered  up  to  R  Tum^, 
the  mortgagor,  by  Blakeman,  as  paid,  was  clearly  a  fraud  as 
against  tiie  plaintifb. 

So  held  Justice  Hoboak  in  delivering  the  opinion  of  the 
Supreme  Court  in  this  case,  reported  in  36  Barb.  601.  (See 
also  TrtMeaU  v.  JSeOly^  2  Seld.  162;  Wood  v.  Oohin,  2  Hill, 
666 ;  Cameron  v.  Irunnj  6  id.  272 ;  id.  246 ;  Zedyard  y. 
Chapin^ePwt  [Ind.]  820;  Sherman y.Skerman^Z id. 8S7 ; 
Wade  V.  jBarper^  8  Teig.  888;  Hwude  v.  Porter^  7 "Port 
[Ind.]  218;  21  Mo.  821;  18  Johns.  7, 12;  21  Wend.  488; 
26 id.  541;  21  Bl.  149;  20  id.  165 ;  Will Eq. 488;  Perkins 
V.  DihUe^  10  Ohio,  483,  489 ;  Tarener  v.  Edbineon^  2  Bob. 
[Ya.]  280;  Furbish  y.  Goodwin^  6  Fost  426.) 

1.  True,  the  simple  foreclosure  of  the  mortgage,  and  the 
purchase  of  the  mortgaged  premises  at  such  sale  by  Blake- 
man, could  not  in  and  of  itself  divest  the  plaintiffs  of  their 
lien,  because  he  acquired  no  equitable  title  by  his  fraudulent 
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act  as  agaiuBt  the  plaintiffs ;  but  it  enabled  him  to  spread 
upon  the  record  a  legal  paper  title,  paramount  to  plaintiffs' 
lien,  which  will  protect  subsequent  ioTia  fide  purchasers  of 
said  premises.  So  held  the  Supreme  Court  of  the  fifth  dis- 
trict, in  this  case,  reported  in  86  Barb.  501. 

2.  Nor  would  simply  the  sale  of  said  premises  by  Blake- 
man,  without  such  paper  title  spread  upon  record,  di^rest  the 
plaintifi  of  their  lien ;  both  were  necessary  in  order  to  destroy 
plaintifb'  lien. 

3.  Where  several  consecutive  acts  are  necessary  to  con- 
summate a  fraud,  the  law  will  refer  them  all  to  the  first  act 
in  the  series,  and  as  having  been  done  simultaneously  with 
such  first  act,  and  the  law  will  presume  Blakeman  knew 
what  would  be  the  result  of  his  acts,  had  Blakeman  not 
avowed  that  it  was  for  the  purpose  of  destroying  plaintiff' 
lien,  and  even  if  the  referee  had  not  found  that  it  was  done 
for  the  express  purpose  of  destroying  plaintiffi'  lien. 

II.  Bright  &i  Wylie  purchased  a  portion  of  the  mortgaged 
premises  of  Blakeman  by  contract,  and  took  possession  of 
the  same  and  paid  a  portion  of  the  purchase-money  in  good 
faith,  without  knowledge  of  the  facts  invalidating  or  affect- 
ing the  title  of  Blakeman  to  the  same  —  therefore  the  equi- 
table title  to  said  premises  vested  in  said  Bright  &  Wylie 
from  the  date  of  the  said  contract,  and  Blakeman  held  only 
the  l^al  title  as  security  for  the  balance  due  him  on  said 
contract.  Blakeman's  interest  in  said  premises  after  the  exe- 
cution of  said  contract  as  between  him  and  Bright  &  Wylie, 
was  personal  and  not  real — therefore  Bright  &  Wylie  are 
entitled  to  protection  in  equity,  to  the  same  extent  as  if  they 
had  a  deed  of  said  premises,  and  Blakeman  a  mortgage  for 
the  balance  tX,  the  purchase-money. 

Li  SiMJlh  Y.  Ooge  (41  Barb.),  Potter,  J.,  in  delivering  the 
opinion  of  the  court,  says :  '*  After  the  vendee  in  an  execu- 
tory contract  has  perfected  his  title  to  lands  in  pursuance  of 
it,  an  action  of  ejectment  will  not  lie  against  him  by  a  grantee 
of  the  sheriff*,  by  deed,  under  a  judgment  against  the  devisee 
of  the  vendor,  docketed  subsequent  to  such  contract,  though 
such  judgment  was  docketed  while  a  portion  of  the  purchase- 
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money  remaiDS  unpaid,  and  before  the  vendee  receives  hia 
deed." 

The  same  principle  is  affirmed  in  the  eont  m  Mayer  v. 
Emnum  (18  N.  T.  180). 

Denio,  J.y  in  delivmng  the  opinion  in  that  case,  sajs : 
^^  By  a  contract  fer  the  sale  of  land  the  vendor  beoomes  the 
tmttee  of  the  legal  title  for  the  vendeOi  and  the  vendee  the 
trustee  of  the  vendor,  as  to  the  unpaid  purchase-money. 
This  is  the  view  of  a  coort  of  equity ;  a  court  of  law  looks 
only  at  the  l^al  title — hence  it  permits  a  judgment  creditor 
to  subject  the  land  to  a  sale  on  execution,  though  the  judg- 
ment debtor  had  before  the  docketing  of  the  judgment  con- 
verted it  into  personalty  by  contracting  to  convey  it,  and 
received  the  obligation  of  the  purchaser  for  the  consideration. 
But  when  the  parties  go  into  equity  as  they  have  done  in 
this  case,  the  state  of  the  legal  title  becomes  immaterial,  and 
the  only  question  is  whether  the  party  claiming  the  purchase- 
money  has  the  better  equity." 

HI.  The  transaction  had  between  Bright  &  Wylie,  Finkle, 
Smith  and  Blakeman,  relative  to  the  Bright  &  Wylie  con- 
tract,-and  that  portion  of  the  mortgaged  premises  conveyed 
by  said  contract,  it  all  being  had  with  a  full  knowledge  of 
the  commencement  of  this  action,  and  the  claim  of  said 
plaintiffs  on  said  premises  by  each  of  said  persons,  can  in  no 
way  change  the  right  or  liabilities  of  the  parties  to  this  action 
from  what^they  were  at  the  time  of  the  commencement  of 
this  action. 

lY.  The  defendants  Price,  Brooks,  Bright  &  Wylie,  being 
"bonajlde  purchasers  of  the  mortgaged  premises  of  Blakeman 
without  notice  of  the  fraud,  will  hold  the  premises  discharged 
of  the  plaintiffs'  lien  —  therefore  the  plaintifls  will  be  remedi- 
less unless  Blakeman  can  be  made  a  trustee  of  plaintifb  and 
compelled  to  account  to  a  receiver  for  the  proceeds  of  sale, 
for  the  benefit  of  plaintiffs. 

And  even  if  plaintiffs  could  reach  the  land  thus  fittud- 
ulently  conveyed  by  Blakeman,  and  satisfy  their  judgment 
out  of  the  same,  still  it  is  at  the  option  of  the  plaintiflb 
whether  they  shall  do  so  or  sanction  the  sale,  treating  Blake- 
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man  as  their  agent  or  trustee,  and  compel  him  to  account 
for  the  proceeds  of  such  sale. 

Y.  Equity  will  relieve  against  such  fraud  by  coaverting 
such  fraudulent  grantor  into  a  trustee  for  the  party  defrauded, 
and  compel  him  to  account  to  the  receiver  for  the  avails  of 
the  sale. 

In  the  case  of  Brown  v.  Lynch  (1  Paige,  147),  which  was 
an  action  brought  against  a  fraudulent  vendor  to  I'ecover  the 
avails  of  the  sale  of  a  lot  of  land  to  a  third  person,  the  legal 
title  to  which  the  vendor  had  obtained  by  fraud,  the  circuit 
judge  in  deciding  the  case  says : 

^^It  is  apparent  the  defendant  went  into  this  purchase 
with  fraudulent  views,  and  has  obtained  title  to  the  property 
by  trick  and  connivance.  It  is  fair  for  the  defendants  and 
all  others  to  advance  their  money  by  speculation  or  purchase, 
but  they  ought  not  to  do  it  at  the  expense  of  honor  and 
honesty,  and  if  they  make  the  attempt  it  is  at  their  peril. 
The  defendant,  in  making  the  sale  to  Coulter,  acted  as 
trustee  of  the  plaintiff,  and  is  answerable  to  him  for  the  pro- 
ceeds of  the  sale."  And  the  chancellor,  in  confirming  the 
decree,  says : 

^^  The  cases  referred  to  by  the  circuit  judge  fully  establish 
the  principle  that  this  court  has  power  to  relieve  against  such 
fraud,  and  the  means  to  be  employed  is  to  convert  the  person 
who  has  gained  an  advantage  by  means  of  his  fraudulent 
acts  into  a  trustee  for  those  who  have  been  injured  thereby." 

In  Piohett  v.  Logm  (14  Ves.  288),  Lord  Eldon  says :  "  It 
has  long  been  settled  that  if  a  conveyance  has  been  obtained 
by  means  which  in  this  court  have  thie  character  of  imposi- 
tion, fraud,  oppression  or  undue  advantage,  the  person  deriv- 
ing the  title  under  it  is  a  trustee  for  the  party  injured."  The 
plaintiff  in  this  case  is  the  party  injured,  and  no  one  else. 
Blakeman  held  the  legal  title  to  the  premises  prior  to  the 
foreclosure,  and  there  were  no  other  liens  on  the  land.  (See 
also  Story  £q.  §§  896, 1265 ;  JenMns  y.  Eldredge,  3  Story, 
181 ;  Haye  v.  Haye^  1  Watts,  168 ;  Tiffany  A  BuUard  on 
Trust  and  Trustees,  170, 101 ;  Mwrry  v.  BaUoUy  1  Johns. 
Ch.  666 ;  Perkins  y.  Sayes^  1  Cook,  166 ;  WriglU  v.  Dow, 


496  Wabneb  v.  Blakkmak.  [Sept.» 

Aisfameni  of  CoodmL 

22  Pick.  55 ;  Lowin  on  Trust  (2d  Amer.  from  8d  Lon.  ed.) ; 
2  Wash,  on  Real  Property,  176 ;  CraigB  v.  Leiper^  2  Terg, 
193 ;  Coib  y.  Thompson^  1  A.  K.  Marsh.  614.)    . 

YI.  Again,  Blakeman,  on  the  foreclosure  of  the  $3,000 
mortgage  and  sale  of  the  premises,  can  only  retain  ihe 
amount  due  him  on  the  mortgage  at  the  time  of  snch  fore- 
closure. The  balance  of  the  proceeds  of  the  sale  he  is 
required  to  pay  over  to  the  junior  creditors,  by  seventy- 
second  r^ile  of  the  Supreme  Court.  (Also  see  rule  136  of  the 
old  Court  of  Chancery.)  There  was  nothing  due  Blakeman 
on  said  $3,000  mortgage  at  the  time  of  said  foreclosure  and 
sale,  and  Blakeman  received  on  said  foreclosure  and  sale  the 
legal  title  to  said  premises — nothing  more  and  nothing  less. 
This  he  held  as  trustee  for  plaintifis,  and  in  his  subsequent 
sale  <}f  said  premises  to  Price,  Brooks  and  Bright  A  Wylie, 
he  acted  as  trustee  of  said  plaintiffs,  and  must  account  to  said 
plaintifis  for  the  proceeds  of  such  sale,  to  the  extent  of 
plaintiffs'  judgment  A  court  of 'equity  will  not  allow 
Blakeman  to  be  benefited  by  his  finudulent  acts.  As  soon  as 
the  lien  of  plaintiffs*  judgment  was  reserved  froin  the  land, 
it  attached  to  the  proceeds  of  the  sale. 

YII.  The  plaintifb  are  not  limited  in  their  recovery  to  the 
value  of  the  property  at  the  time  of  the  fhtudulent  foreeloenre 
and  sale.  Their  lien  remained  perfect  until  the  sale  of  the 
mortgaged  premises  to  Price,  Brooks,  Bright  A  Wylie,  during 
which  time  the  mortgaged  premises  had  increased  in  v«lue 
from  $1,200  to  $2,100,  as  it  appears  that  being  die  price  for 
which  Blakeman  sold  the  same. 

YIII.  Clearly  this  is  a  case  where  the  respondents  should 
receive  the  additional  allowance  of  ten  per  cent  on  their 
judgment. 

Fraofuns  Kerrum^  for  the  appellants. 

L  The  referee  erred  in  deciding,  as  matter  of  law,  Ibat 
the  foreclosure  of  the  $3,000  mortgage  by  Blakeman  was 
fraudulent  as  against  the  plaintifis. 

1.  The  referee  found,  as  fiict,  and  decided  as  matter  of  law, 
that  this  was  a  valid  mortgage  in  its  inception. 
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2.  This  mortgage  was,  on  the  17th  of  Fe1)niary,  1854,  a 
valid  security  in  the  hands  of  Whedon,  the  mortgagee.  On 
the  17th  of  Febraary,  1854,  this  mortgage  was  assigned  and 
transferred  by  Whedon  to  Blakeman,  to  secure  the  latter  the 
payment  of  $3,208,  owing  to  him  on  the  purchase  price  of  a 
fiEurm  which  he  (Blakeman)  had  contracted  to  sell  to  Turner, 
and  on  that  day,  by  Tnmer's  direction,  conveyed  to  Whedon. 

8.  The  amount  owing  by  Turner  to  Whedon,  and  secured 
by  this  $8,000  mortgage,  was  never  paid,  unless  it  was  paid 
by  the  farm  conveyed  to  him  by  Blakeman,  and  the  price  of 
which  was  secured  to  Blakeman  by  the  assignment  to  the 
latter  of  this  $8,000  mortgage.  On  the  findings  of  the 
referee,  the  $8,000  mortgage  was  a  valid  security  in  the  hands 
of  Blakeman  when  assigned  to  him  on  the  17th  of  February, 
1854. 

4.  This  indebtedness  of  Turner  to  Blakeman  was  never,  in 
*  &ct,  paid  in  full.    The  mortgage  was  never  satisfied.    In 

November,  1854,  Turner  sold  and  conveyed  the  land  covered 
by  the  mortgage  to  Blakeman,  e3q>re8sly  subject  to  the  mort- 
gage ;  and  the  mortgage,  with  the  assignment  of  the  same 
from  Whedon  to  Blakeman,  was  then  delivered  to  Blakeman. 
When,  afterward,  Blakeman,  for  tiie  first  time,  learned  of 
the  judgment  of  the  plaintiffs,  he  foreclosed  the  mortgage  to 
perfect  his  title  to  the  land. 

5.  It  IS  not  found,  nor  was  there  evidence  tending  to  prove, 
that  Blakeman  had  any  fittudulent  intent,  or  was  guilty  of 
any  fraudulent  act,  unless  it  be  a  fraud  for  a  party  who  has 
honestly  and  in  good  fiuth  purchased  and  paid  for  land  to 
avail  himself  of  an  outstanding  mortgage  which  he  received 
as  a  muniment  of  title  to  cut  off  the  lien  of  a  judgment. 

It  is  submitted  that  upon  the  facts  found,  it  was  erroneous 
to  bold  that  the  foreclosure  of  the  mortgage  was  void  on 
account  of  fraud  by  Blakeman. 

n.  Conceding  that  the  mortgage  foreclosed  had  been,  in 
&ct,  paid  in  full,  the  referee  erred  in  holding  that  the  fore- 
doBure  was  fraudulent  as  against  the  plaintiffs. 

1.  The  foreclosure  and  purchase  in  by  Blakeman  of  itself, 
oould  not  in  any  manner  affect  the  lien  of  the  plaintiffs' 
Vol.  IV.       63 
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jodgment.    The  lien  remained  as  perfect  after  foredoanre  as 
before. 

2.  Blakeman  was  vested  with  the  equity  of  redemption 
before  the  forecloBnre^  and  he  became  vested  with  no  greater 
estate  bj  the  foreclosure  of  a  paid  mortgage. 

It  is  not  found  that  Blakeman  knew  or  supposed  the  mort- 
gage was  not  valid,  or  that  he  acted  in  bad  fidth.  On  the 
facts  found,  he  may  well  have  supposed  the  mortgage  valid. 
He  claimed  it  to  be  valid,  and  served  the  plaintifb  with 
notice  of  his  claim,  and  then  acted  upon  it.  Suppose  he 
was  mistaken  in  this  claim,  how  can  it  be  said  he  was  guilty 
of  a  fraud  in  the  absence  of  a  finding  that  he  acted  in  bad 
faith? 

3.  If  the  lien  of  the  plainti£b'  judgment  has  been  affected 
at  all,  it  was  by  the  sale  of  the  land  by  Blakeman  to  the 
other  defendants ;  and  that  is  not  found,  nor  does  the  evi- 
dence tend  to  prove  that  the  same  was  made  with  any  fraud- 
ulent intent,  or  for  any  other  improper  purpose. 

m.  On  the  facts  found,  the  plaintiffs  are  precluded  from 
having  relief  against  the  foreclosure  of  and  sale  of  the  prem- 
ises on  the  mortgage. 

1.  Blakeman,  in  good  faith,  claimed  the  mortgage  was 
valid  as  against  the  lien  of  this  judgment.  It  is  not  proved 
or  found  that  this  claim  was  made  in  bad  faith.  He  made  it 
openly  and  asserted  it  according  to  law,  giving  the  plaintiff 
notice  of  it,  that  they  might  contest  it  if  they  desired. 

2.  Had  Blakeman,  by  a  suit  in  equity  to  foreclose  the 
mortgage,  made  this  claim,  making  these  judgment  creditors 
parties  defendants,  and  had  they  omitted  to  appear  and  a 
decree  of  foreclosure  been  taken  by  de&ult,  and  the  premises 
been  sold,  the  plaintiffi  would  have  been  barred. 

8.  The  plaintiffs  were  served  with  a  notice  of  foreclosure 
and  sale,  according  to  the  statute.  Blakeman,  in  the  notice, 
stated  the  amount  daimed  by  him  to  be  due  on  the  mortgage, 
as  required  by  the  statute.  (3  B.  8.  5th  ed.,  p.  860,  §  4,  sub.  S.) 
He,  in  all  respects,  proceeded  according  to  the  statute.  The 
statute  declares  that  a  foreclosure,  conducted  as  prescribed 
by  the  statute,  to  a  purchaser  in  good  faith,  shall  be  equiva- 
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lent  to  a  foreolosnre  and  sale  under  a  decree  of  a  conrt  of 
equity,  to  bar  the  claim  of  a  person  having  a  lien  by  virtue 
of  a  judgment  subsequent  to  the  mortgage. 

Blakeman  was  a  purchaser  in  good  faith.  There  is  no  evi- 
dence or  finding  to  the  contrary.  (3  B.  S.,  5th  od.  p.  861,  § 
8,  as  amended  in  1844.) 

4.  It  is  submitted  that,  if  the  plaintiff  can,  on  the  facts 
found,  come  in  and  have  relief  against  this  foreclosure  and 
sale,  there  is  no  case  where  judgment  creditors  may  not,  in 
15  years  after  a  foreclosure  under  the  statute,  question  and 
set  it  aside  on  the  ground  that  they  have  discovered  facts 
showing  that  there  was  nothing  owing  on  the  mortgage,  or 
that  the  amount  claimed  to  be  owing  was  ersoneous. 

lY.  The  referee  erred  in  holding  that  the  plaintiffs  were 
entitled  to  the  proceeds  of  the  sales  made  by  Blakeman,  and 
in  decreeing  th^it  the  latter  should  account  for  what  he  had 
received  from  the  land. 

1.  The  complaint  only  asks  that  the  judgment  may  be 
enforced  against  the  land.  There  is  no  claim  made  against 
the  proceeds  of  sales  made  by  Blakeman  and  received  by 
him. 

2.  The  foreclosure  was  valid  and  effectual  as  against  Turner, 
the  mortgagor.  He  assented  to  the  foreclosure.  (36  Barb. 
501-516,  per  Mobgan,  J.)  By  the  deed  from  Turner,  Blake- 
man was  vested  with  title  to  the  premises,  subject  to  the  lien 
of  the  judgment.  Upon  plaintiff's  theory,  after  the  fore- 
closure, he  owned  the  premises,  subject  to  the  lien  of  the 
judgment.  He  was  in  no  wise  personally  liable  upon  the  judg- 
ment. He  sustained  no  fiduciary  relation  to  the  plaintiffs. 
He  owed  no  duty  whatever  to  them  as  to  the  land.  He  had 
a  perfect  right  to  sell  and  convey  the  land.  He  had  the  title 
to  it,  subject  to  the  lien  of  the  judgment,  and  had  a  right  to 
sell  his  title  for  the  best  price  he  could  get. 

8.  By  selling  the  premises,  the  Hen  was  transferred  with 
the  land,  so  far  as  Blakeman  was  concerned.  If  the  lien  was 
destroyed  in  consequence  of  the  vendees  being  bona  fide 
purchasers,  the  lien  did  not  thereby  become  transferred  from 
the  land  to  the  money  received  by  Blakeman. 
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4.  If  Blakeman  Tiolated  any  daty  he  owed  the  plaintifb, 
he  might  be  liable  to  them  in  an  action  on  the  case  for  dam- 
ages. 

6.  But  surely  on  the  facts  of  this  case,  as  found,  Blakeman 
is  not  a  trustee  for  the  plaintiffs  as  to  the  proceeds  from  the 
land  received  by  him. 

{a)  A  judgment  creditor  has  no  title  to  the  land.  His 
interest  is  neither  ^'w  cut  rem  norjtcs  in  re,  {CoUwmh  v.  Ready 
24  K  T.  515.) 

(&)  He  has  simply  a  general  lien  upon  the  land  which  can 
ripen  into  a  title  only  by  a  sale  and  conveyance  in  accordance 
with  the  provisions  of  the  statute.  As  a  simple  judgment 
creditor,  he  is  not  in  a  condition  to  become  a  ceetui  que  trtui 
of  the  land,  or  its  proceeds.  (Id.) 

6.  If  Blakeman  had  transferred  the  title  for  the  fraudulent 
purpose  of  destroying  the  plaintiff's  lien,  it  is  possible  he 
might  be  liable  in  an  action  on  the  case  for  damages  sus- 
tained by  the  plaintiffs  by  such  fraudulent  act,  but  it  would 
not  constitute  him  a  trustee  of  the  proceeds  for  the  benefit 
of  the  plaintiffs. 

7.  The  referee  has  not  found,  nor  would  the  evidence  wa^ 
rant  the  finding,  that  he  sold  the  land  to  the  other  defend- 
ants for  any  fraudulent  purpose.  Whatever  may  have  been 
his  purpose  in  foreclosing  the  mortgage,  he  supposed  he  had 
title  to  the  land  free  from  the  lien  of  the  judgment,  and  sold 
the  property  in  good  faith. 

8.  Conceding  that  the  plaintififs  can  have  the  mortgage 
sale  set  aside,  and  enforce  the  judgment  against  the  land  to 
the  extent  of  the  purchase  price  not  paid  to  Blakeman,  it  is 
submitted  that  he  is  not  a  trustee  for  them  as  to  the  use  or 
rent  of  the  premises  or  the  purch&se-money  he  had  received. 

9.  As  owner  of  the  equity  of  redemption,  Blakeman  was 
entitled  to  the  use  of  the  premises  until  the  lien  of  the  judg^ 
ment  was  perfected  into  a  title  by  a  sale  according  to  the 
statute.  He  was  entitled  to  all  he  could  sell  the  land  sub- 
ject to  the  judgment  for.  Without  his  owing  any  duty  to 
the  plaintiff,  this  judgment  makes  him  their  trustee  as  to 
(this  land  and  its  proceeds.    It  is  submitted  this  is  erroneous. 
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V.  The  referee  clearly  erred  in  directing  a  conveyance,  by 
Blakeman  to  a  receiyer,  of  the  land  contracted  to  Bright 
and  Wylie.  So  fSsu*  as  that  piece  of  land  is  concerned,  there 
can  be  no  pretense  that  the  lien  of  the  judgment  was  im- 
paired. 

1.  A  purchaser  by  contract  is  never  deemed  a  hona  fide 
purchaser.  The  legal  title  etill  remains  in  the  vendor,  and 
the  judgment  lien  is  therefore  unimpaired. 

2.  In  this  case  the  purchase-money  for  that  piece  was 
unpaid,  and  the  land  would  therefore  be  subject  to  the  lien 
of  a  judgment  recovered  against  the  vendor  subsequent  to  the 
sale.  (11  Paige,  670 ;  17  Barb.  137;  3  Kern.  180.) 

3.  For  a  much  stronger  reason  the  lien  of  the  plaintifis' 
judgment  was  not  affected  by  the  contract  to  sell. 

4.  The  only  case  in  which  a  court  of  equity  will  compel 
the  conveyance  of  land  to  a  receiver  for  the  purpose  of  satis- 
fying a  judgment,  is  when  the  lands  had  been  fraudulently 
transferred  before  the  judgment  was  recovered,  to  prevent  its 
becoming  a  Uen,  and  in  such  cases  the  courts  will,  in  general, 
simply  annul  the  fraudulent  conveyance  and  leave  the  judg- 
ment creditor  to  go  on  and  sell  in  the  usual  manner.  (19 
N.  T.  369.) 

YI.  The  only  damage  which  the  plaintifib  could  sustain 
by  the  foreclosure,  was  being  deprived  of  their  lien.  This 
damage  could  not  exceed  the  value  of  the  land  at  that  time, 
which  was  only  $1,200.  The  referee  should  therefore  have 
limited  the  whole  amount  of  recovery  to  that  sum. 

The  plaintiffs  were  not  entitled  to  the  benefit  of  repairs  or 
improvements  made  by  Blakeman ;  nor  to  the  rent  of  the 
land ;  nor  to  the  benefit  of  Blakeman's  trouble  and  skiU  in 
selling  the  land  out  in  parcels.  Nevertheless,  by  this  judg- 
ment making  lum  their  trustee,  they,  are  to  reap  the  benefits 
of  what  he  did. 

And  this,  too,  without  proving  that  the  judgment  debtors 
were  insolvent,  or  that  the  judgment  could  not  be  collected 
from  them. 

YII.  It  is  submitted  that  the  judgment  is  erroneous,  and 
should  be  reversed,  and  a  new  trial  ordered. 
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Bespondcnts'  replj  to  appellants'  points. 

I.  Appellants'  statement  of  the  facts  of  the  case  is  in* 
correct. 

1.  The  sheriff  searched  for  property  npon  which  to  satisfy 
the  execution  issued  on  plaintiffs'  judgment,  but  found  none, 
and  the  sheriff  afterward  lost  the  execution. 

2.  Blakeman  knew  of  plaintiffs'  judgment  at  the  time  he 
purchased  the  mortgaged  premises  of  B.  Turner,  and  he  pur- 
chased both  mortgages  of  Turner  at  the  time  he  purchased 
the  premises.  Blakeman  received  the  deed  of  Turner  con- 
ditionally, that  in  case  he  could  obtain  a  good  unincumbered 
title  to  said  premises  by  said  deed,  then  he  was  to  retain  it, 
otherwise  he  was  to  return  it  to  K.  Turner,  and  obtain  title 
by  the  foreclosure  of  one  or  both  of  said  mortgages;  and, 
finding  his  title,  under  the  deed,  would  be  subject  to  the  lien 
of  plaintiffs'  judgment,  he  abandoned  his  title  under  said  deed 
and  foreclosed  the  $3,000  mortgage. 

3.  True,  Blakeman  testified,  that,  at  the  time  of  this  con- 
ditional conveyance,  he  had  no  knowledge  of  this  judgment, 
and  that  he  supposed  the  two  mortgages  were  valid  liens  on 
the  premises;  but  the  referee  finds  that  he  delivered  both 
mortgages  to  E.  Turner,  the  mortgagor,  as  paid  and  satisfied 
some  six  months  prior  to  this  time,  so  he  must  have  known 
they  were  not  a  lien  on  the  premises. 

4.  The  referee  finds  that  Blakeman  foreclosed  this  paid 
mortgage  for  the  express  purpose  of  cutting  off  and  extinguish- 
ing the  liens  of  plaintiffs'  judgment  upon  said  premises. 

5.  The  $3,000  mortgage  was  paid  or  canceled  by  Whedon 
receiving  Turner's  personal  responsibility  for  the  amount  he 
was  owing  him  and  assigning  the  mortgage  to  Blakeman  to 
secure  a  debt  owing  from  Turner  to  Blakeman,  and  said 
mortgage  was  again  paid  by  Turner  to  Blakeman  and  deliv- 
ered up  to  Turner  as  paid ;  so  finds  the  referee. 

6.  The  referee  finds  that  the  assignment  of  the  $3,000 
mortgage  by  Whedon  to  Blakeman  under  the  drcumstancea 
was  a  nullity. 

7.  At  the  time  Blakeman  delivered  the  mortgages  to  Tur 
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ner  as  pafd,  he  reeeived  other  security  from  Tomer  for  the 
amount  due  him  from  Turner,  and  the  case  does  not  show 
whether  Blakeman  has  realized  out  of  the  substituted  security 
what  Turner  was  owing  him  or  not ;  and  even  if  he  has  not, 
he  has  no  interest  in  the  mortgages  he  surrendered  to  Turner 
as  satisfied  by  reason  thereof. 

n.  Appellants'  second  point  is  anticipated  by  respondents' 
points,  except 

1.  Blakeman  surrendered  his  deed  of  the  mortgaged  prem- 
ises from  Turner  to  himself:  he  was  not  possessed  of  the 
equity  of  redemption  before  the  foreclosure. 

2.  The  foreclosure  of  a  paid  mortgage,  and  the  purchas- 
ing in  of  the  mortgaged  premises  at  such  sale  for  the  purpose 
of  destroying  plaintiff's  lien,  and  then  selling  said  premises 
to  honafide  purchasers,  whereby  plaintiff's  lien  is  destroyed, 
is  a  fraud  in  law.  The  court  will  presume  Blakeman  knew 
the  legal  result  of  his  acts.  The  whole  transaction  is  too 
transparent  to  need  comment. 

ni.  It  is  difficult  to  see  how  Blakeman  was  a  purchaser 
of  the  mortgaged  premises  in  good  faith.  He  certainly  knew 
the  mortgage  had  been  paid  and  surrendered  to  the  mort- 
gagor as  paid.  He  also  knew  that  the  notice  he  published 
on  the  foreclosure,  claiming  $2,675.26  to  be  due  on  the  mort- 
gage, was  untrue ;  and  further,  the  referee  finds  that  this  was 
done  to  defraud  the  plaintifis. 

lY.  The  complainant  asks  to  have  the  foreclosure  set  aside, 
and  the  conveyances  to  Price,  Brooks  and  Bright  &  Wylie, 
and  to  have  die  mortgaged  premises  sold  to  pay  plaintiffs' 
judgment,  or  that  said  plaintiff  may  have  such  other  and' 
further  relief  in  the  premises  as  may  be  agreeable  to  equity. 
Clearly  the  court  has  the  power,  as  the  pleadings  stand,  to 
order  the  proceeds  of  the  sale  applied  in  payment  of  plaint- 
iffs' judgment.  So  held  Morgan,  J.,  in  this  case  (36  Barb. 
501,  516),  also  Parker,  J.,  whose  opinion  is  contained  in  the 
printed  case. 

V.  Blakeman,  in  his  negotiation  with  Turner  to  buy  the 
mortgaged  premises,  agreed  to  pay  for  the  same  $2,000,  sub- 
ject to  these  two  mortgages,  and  ran  his  risk  in  getting  a 
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good  title.  This  was  on  the  18th  Nov^nber,  1854«  In  Feb- 
ruary following  Blakeman  sold  the  mortgaged  premises  for 
$2^00,  only  $85  worth  of  repairs  done  on  the  premises, 
while  Blakeman  held  the  legal  title  to  the  same.  It  is  diffi- 
calt  to  account  for  these  premises  not  being  worth  over 
$1,200  in  December  intermediate  the  two  periods.  The 
defendant  Turner  and  S.  Turner  testified  the  premises  were 
worth  from  $2,000  to  $2,500  at  the  time  Blakeman  purchased 
the  same  at  the  foreclosure  sale  in  December  1854. 

WooDBUTF,  J.  The  case  herein  consists  of  a  statement  of 
the  facts  which  the  evidence  "  tended  to  show,"  and  the  find- 
ing of  the  referee  thereupon.  I  discover  no  finding  of  fact 
of  which  it  can  be  said  there  was  no  evidence  to  establish  it 
On  the  contrary,  the  result  of  my  examination  is  that  the 
findings  are  sustained  by  the  evidence,  which,  according  to 
the  statement  of  the  proo&,  was  given. 

No  question  of  law,  therefore,  can  be  raised  warranting  us 
in  reviewing  the  findings  of  fact  stated  in  the  case.  The 
facts  must,  on  this  appeal,  be  taken  to  be  as  they  are  found 
by  the  re&rea 

Without  giving  the  numerals  details  of  the  transactions 
which  produced  the  result,  the  simple  statement  of  the 
materiid  facts  found,  is  this : 

On  the  10th  of  March,  1853,  the  plaintiff  recovered  a 
judgment  against  Eobert  Turner,  who  then  owned  the  real 
estate  in  the  county  of  Madison,  which  is  the  subject  of  con- 
troversy in  this  action,  and  by  the  docketing  of  such  judg- 
ment in  that  county,  tbe  plaintiffs  acquired  a  lien  upon  the 
said  premises. 

The  premises  were  then  subject  to  two  mortgages  —  one, 
given  by  the  said  Turner  and  another,  to  the  defendant 
Blakeman,  to  secure  the  payment  of  $1,200  cash  lent ;  the 
other,  given  by  the  said  Turner  to  Hiram  Whedon,  condi- 
tioned on  its  face  for  the  payment  of  $3,000,  but  in  part  given 
to  secure  an  existing  indebtedness  to  a  small  amount,  and 
contemplated  future  advances,  and  also  to  indemnify  Wliedon 
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against  certain  indorsemoatB,  and  contemplated  future  in- 
dorsements for  the  benefit  of  Turner. 

On  the  13th  day  of  April,  1853,  at  or  before  which  time 
Whedon  had  aqtual  notice  of  the  plaintiff 's  judgment,  the 
balance  due  from  Turner  to  Whedon  wae  $1,782.28,  and 
Whedon's  indorsement,  to  the  amount  of  $600,  wae  out- 
standing. 

Transactions  were  had  between  the  parties  on  and  prior  to 
the  17th  of  February,  1854,  the  result  of  which  was  that  on 
that  day  the  said  Whedon  gave  up  the  $3,000  mortgage,  con- 
senting to  rely  thereafter  solely  upon  the  personal  security 
of  Turner  for  any  balance  remaining  due  to  him ;  but,  instead 
of  delivering  that  mortgage  to  Turner,  or  acknowledging 
satisfaction  thereof  (the  same  not  having,  to  that  time,  been 
recorded),  he  executed  a  formal  assignment  thereof  to  the 
defendant  Blakeman  without  any  consideration,  Blakeman 
paying  no  consideration  therefor,  none  of  the  debts  or  obliga- 
tions for  which  it  had  been  held  as  security  being  trans- 
ferred to  Blakeman,  and  the  latter  neither  paying  nor  agree- 
ing to  pay  the  same,  nor  any  of  them. 

On  the  same  day,  and  prior  thereto.  Turner  made  arrange- 
ments, by  transfers  of  property  and  otherwise,  in  pursuance 
of  which  the  $1,200  mortgage  was  paid  in  full,  and  in  money 
received  from  Turner,  or  upon  his  order.  And  on  the  26th  of 
February,  the  said  Turner  and  Blakeman  had  a  settlement 
of  their  various  transactions,  in  which  a  balance  was  found 
due  to  Blakeman,  after  payment  of  the  said  $1,200  mortgage, 
of  $1,120.11,  which  they  then  agreed  should  be  secured  only 
by  a  distinct  and  separate  security,  which  was  then  given  to 
Blakeman  by  Turner,  and  Blakeman  delivered  to  Turner 
both  mortgages,  as  paid  and  satisfied. 

About  nine  months  afterward,  a  negotiation  was  had 
between  Blakeman .  and  Turner,  resulting  in  the  purchase 
of  the  premises  by  the  former,  for  the  price  of  $2,000,  and  the 
latter  accordingly  executed  to  Blakeman  a  deed  in  which  the 
premises  were  declared  to  be  subject  to  both  of  the  before-named 
mortgages,  and  at  the  same  time  restored  the  two  mortgages 
to  Blakeman's  possession,  retaining,  nevertheless,  the  bond 
Vol.  IV.        64 


f 

/ 


506  Wabnxb  t^.  Blakxmak.  [Sept, 

Opinion  of  the  Court,  per  Woodbttiv,  J. 

■  .        .  I  I  ■ 

which  the  $1,200  mortgage  was  originally  given  to  secure, 
and  in  December  next  ensuing,  Blakeman  went  through  the 
form  of  a  foreclosure  of  the  $3,000  mortgage,  by  advertise- 
ment pursuant  to  the  statute,  declaring  in  his  notice  of  sale 
that  $2,675.26,  was  due  on  the  said  mortgage,  and  transmit- 
ted that  notice,  by  mail,  to  the  plaintiffs  herein.  At  the  sale 
made  pursuant  to  the  advertisement,  Blakeman  bid  off  the 
premises  himself,  at  the  price  of  $800,  and  entered  into  pos- 
session. 

The  object  and  purpose  of  this  form  of  foreclosure  and  sale 
was  to  cut  off  and  extinguish  the  lien  of  the  plaintiff's  judg- 
ment upon  the  premises. 

The  value  of  the  premises  at  the  time  of  the  sale  was 
$1,200;  but  afterward,  and  before  the  commencement  of  this 
action,  Blakeman  sold  part  of  the  said  premises  to  iana  fide 
purchasers,  receiving  money  in  part  payment,  and  a  bond  and 
mortgage  on  the  premises  sold  to  secure  the  other  part  of  the 
purchase-money,  and  had  contracted  to  sell  the  other  part  of 
the  premises,  but  the  contract  had  not  been  carried  into  exe- 
cution by  conveyance  and  full  payment.  The  aggregate 
price  at  which  he  sold  exceeded  the  value  at  the  time  of  the 
attempted  foreclosure. 

Upon  these  facts  there  are  two  principal  questions —  First, 
is  the  lien  of  the  plaintiffs'  judgment  extinguished  t  and, 
second,  if  not^  to  what  relief,  if  any,  are  they  entitled  in 
this  action  t 

The  transaction  in  question  was  a  fraud  upon  the  plaintiflb. 
The  facts  constitute  fraud,  and  no  less  so  because  the  referee 
in  his  finding  has  not  employed  the  word  ^^  fraud  "  or  ^^  fi»ud- 
ulently,"  in  order  to  describe  or  characterize  them. 

A  mortgage  that  never  was  a  security  in  the  hknds  of  the 
defendant,  Blakeman,  as  against  the  plaintiffs,  for  anything; 
which  had  been  given  up  by  Whedon,  the  only  party  in  whose 
hands  it  was  a  security,  after  it  had  to  his  satisfaction  answered 
the  purposes  for  which  it  was  given ;  which  had  again  been 
given  up  by  Blakeman  himself,  as  paid  and  satisfied,  to  the 
mortgagor,  is  set  up  nine  months  afterward  for  the  fraudulent 
purpose  of  cutting  off  the  plaintiff'  lien  upon  the  mortgaged 
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premiBOB^  Not  only  so,  but,  manifeBtlj  in  order  to  deceive 
the  plaintiffi,  it  is  falaelj  alleged  in  the  notice  of  sale  that 
there  is  dae  thereon  nearly  $8,000,  a  sum  greater  than  the 
yalne  of  the  premises ;  and  this,  in  order  that  Blakeman  may 
purchase  the  premises,  divested  of  the  plaintiffs'  lien,  for 
which  he  had  negotiated  before  the  foreclosure  was  com- 
menced. 

Blakeman,  Whedon  and  Turner,  appear  to  have  regarded 
this  mortgage  as  a  formal  paper  that  could  be  handed  from 
hand  to  hand,  and,  however  often  satisfied  by  the  accomplish- 
ment of  all  the  purposes  for  which  it  was  delivered,  to  have 
new  efficacy  at  each  successive  delivery  as  a  continuance  of 
its  original  lien,  no  matter  what  intermediate  rights  had 
accrued  to  others.  And,  after  it  had  been  given  up  to  the 
mortgagor  as  paid  and  satisfied,  and  had  so  remained  for  nine 
months,  they  conceive  the  idea  that  it  may  be  used,  not  as  a 
security  for  a  new  debt,  but  for  the  mere  purpose  of  the  false 
representation  that  it  is  a  subsisting,  valid  instrument,  by 
means  whereof  the  plaintiffs,  deceived  into  submission  to  the 
apparent  lien,  may  be  deprived  of  their  security. 

It  would  not  be  creditable  to  the  administration  of  justice 
if  such  a  scheme  could  be  successful ;  and  it  is  clear,  I  think, 
that  the  rules  of  law  and  principles  of  equity  are  not  inef- 
fectual for  its  prevention. 

Nor  do  I  think  any  extended  discussion  of  the  subject 
necessary.  It  is  the  just  and  proper  pride  of  our  matured 
system  of  equity  jurisprudence  that  fraud  vitiates  every 
transaction;  and,  however  men  may  surround  it  with  forms, 
solemn  instruments,  proceedings  conforming  to  all  the  details 
required  in  the  laws,  or  even  by  the  formal  judgment  of 
courts,  a  court  of  equity  will  disregard  them  all,  if  necessary, 
that  justice  and  equity  may  prevail. 

No  uncertain  or  difficult  questions  of  equity  are,  however, 
involved  in  this  case.  The  mortgage  in  the  hands  of  Blake- 
man, when  he  attempted  to  foreclose  it,  was  mere  waste 
paper.  It  had  long  been  fimctvs  officii.  The  power  of  sale 
contained  therein  was  at  an  end. 

Unless,  then,  the  form  of  a  foreclosure,  which  Blakeman 
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set  on  foot  for  the  fraudulent  purpose  stated,  gave  him  some 
new  rights,  the  mortgage,  and  what  he  did  under  it,  remain 
as  to  him  but  waste  paper  still. 

What  says  the  statute  t  Simply  and  only  that  a  sale  duly 
advertised  and  conducted,  made  to  a  purchaser  in  good  faith^ 
shall  be  equivalent  to  a  sale  under  a  decree  of  foreclosure  in 
equity.  (Laws  of  1844,  chap.  346,  §  4 ;  3  B.  S.,  6th  ed.  861, 

§8.) 

I  have  no  occasion,  perhaps,  to  say,  that,  upon  the  facts 
found  in  this  case,  no  court  of  equity  would  hesitate  to  open 
a  decree  and  set  aside  a  purchase  by  a  complainant.  Here 
there  is  no  decree  to  be  opened ;  the  plaintiffs'  only  recourse 
is  to  an  action.  There  is  no  occasion  to  consider  this,  be* 
cause  the  statute  declaring  the  effect  of  the  advertisement 
and  sale  to  Blakeman,  gives  no  ground  of  claim  to  him,  that 
he  acquired  any  rights  thereby.  He  has  no  color  of  pretense 
to  be  a  bona  fide  purchaser. 

The  case  of  Cameron  v.  Irwin  (6  HiU,  272)  justifies  a 
doubt  whether,  under  circumstances  such  as  these,  the  power 
of  sale  having  been  extinguished  by  payment  of  the  mort- 
gage, even  a  hovui  fide  purchaser  would  have  acquired  title. 
But  the  defendant,  Blakeman,  is  no  such  purchaser.  Indeed, 
I  greatly  doubt  whether  the  holder  of  the  mortgage,  him- 
self, directing  the  foreclosure  for  his  own  benefit,  can  ever 
become  the  purchaser  so  as  to  preclude  inquiry  into  any 
question  of  antecedent  fraud,  so  long  as  the  property  remains 
in  his  hands.  But,  here,  every  step  taken  by  Blakeman  ia 
infected  by  the  false  and  fraudulent  endeavor  to  cut  off  the 
plainti£&'  lien  by  artifice  and  misrepresentation,  using  the 
forms  of  law  to  conceal  the  truth  and  effect  the  object. 

This  apparently  harsh  language  is,  I  think,  not  an  exagger- 
ated statement  of  the  true  aspect  of  the  case  in  a  court  of 
equity.  It  may  be,  that  Blakeman  and  Turner  were  blinded 
by  interest  or  misled  by  the  want  of  correct  information,  aa 
to  the  effect  of  their  acts,  and,  in  a  sense,  they  may  have 
honestly  supposed  that  it  was  not  wrong  to  try  to  cut  off  the 
plaintiffs'  judgment  without  paying  it ;  but  the  transaction 
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must  be  tested  by  its  own  merits  or  demerits,  as  the  case 
may  be. 

My  conclasion  is,  that,  even  without  invoking  those  prin- 
ciples of  equity  which,  were  tlie  language  of  the  statute  less 
explicit,  would  forbid  the  acquisition  of  title  by  Blakeman 
to  the  prejudice  of  the  plaintiffs  by  such  means,  the  statute 
gives  no  effect  to  the  foreclosure,  whatever,  in  favor  of  the 
fraudulent  party,  and  that,  as  to  Blakeman,  the  lien  of  the 
plaintiflfe'  judgment  is,  in  equity,  wholly  unimpaired. 

3.  To  what  relief,  if  any,  were  the  plaintiffs  entitled  in 
this  action  f 

It  is  suggested,  that,  if  the  foreclosare  and  purchase  by 
Blakeman  are  not  effectual  to  cut  off  the  lien  of  tiie  plaintiffs' 
judgment,  there  was  no  foundation  for  this  action,  because 
the  plaintiffi  might  proceed  to  sell  by  execution,  and  collect 
their  judgment  out  of  the  real  estate. 

To  this,  there  are  two  answers,  either  of  which  seems  to 
me  sufficient, — first,  the  proceedings  for  the  foreclosure  were 
regular ;  there  is  nothing  on  the  face  of  the  mortgage  or  of 
the  proceedings  to  indicate  that  the  title  acquired  by  Blake- 
man was  not  entirely  free  of  the  plaintiffs*  lien.  It  was  the 
clear  right  of  the  plaintiffs  to  file  their  biU  to  remove  this 
apparent  legal  impediment,  and  practically  fatal  hindrance, 
to  the  collection  of  their  judgment.  The  practice  of  the 
court  jbo  entertain  such  bills  for  the  benefit  of  judgment  cred- 
itors to  set  aside  fraudulent  conveyances  or  assignments, 
petitions,  mortg^es  and  collusive  judgments,  is  familiar  to 
the  courts  and  to  counsel.  Second,  it  is  not  clear,  that  those 
who  subsequently  purchased  from  Blakeman  in  good  faith, 
without  notice  of  any  fraud,  are  not  to  be  regarded  as  within 
the  equity  of  the  statute  which  makes  the  title  of  a  Ixmajide 
purchaser  at  the  sale  equivalent  to  that  acquired  under  a 
decree.  That  view  of  these  rights  was  taken  in  the  court 
below,  and  is  not  inconsistent  with  the  grounds  upon  which 
it  is  denied  that  Blakeman  acquired  any  title  which  t;an  avail 
him  against  these  plaintifb,  and,  notwithstanding  the  doubt 
expressed  in  Cameron  v.  Iruom  {yibi  svpra)^  whether  even  a 
hanafide  purchaser  would  acquire  title,  there  was  still  ground 
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for  invoking  tho  jurisdiction  of  a  court  of  equity  as  to  those 
porchaBcrB,  to  the  end,  that,  if  they  were  regarded  as  entitled 
to  protection  as  bona  fide  purchasers, 'the  unpaid  purchase- 
money  might  be  held  to  stand  subject  to  the  phuntifb'  lien 
in  the  place  of  the  land  they  had  so  purchased* 

The  question  then  recurs,  to  what  relief  are  the  plaintiffs 
entitled  ?  The  answer  has  been,  I  think,  correctly  given  in 
the  Supreme  Court.  It  is,  in  effect,  that,  as  to  Blakeman, 
they  arq  entitled  to  subject  to  their  lien  all  the  proceeds  of 
the  sale  of  the  lands  upon  which  their  judgment  was  a  lien. 
This  does  to  him  no  wrong,  and  it  only  gives  to  the  plaintifia 
their  equitable  right.  It  takes  from  Blakeman  the  fruits  of 
his  fittud,  and  it  gives  to  the  plainti£b  that  which,  but  for  the 
fraud,  they  could  obtain  by  enforcing  their  lien.  In  short, 
the  defendant,  by  device  held  fraudulent  as  to  the  plaintiffii, 
has  converted  into  money,  bonds  and  mortgages,  and  an 
executory  contract  of  sale,  the  9ubject-matter  in  contest ;  and, 
in  equity,  that  into  which  the  land  has  been  by  such  means 
converted,  stands,  in  the  hands  of  the  fraudulent  parly,  in  the 
place  of  the  land  itself. 

This  principle,  too,  is  familiar,  and  is  acted  upon  daily  in 
administering  equitable  relief  to  judgment  creditors,  impeach- 
ing fraudulent  assignments  and  transfers  of  real  and  personal 
estate  alike. 

No  right,  legal  or  equitable,  of  the  purchasers  is  affected 
by  subjecting  the  purchase-money  to  the  plaintifb'  claims, 
for  in  the  destination  of  that  money  they  have  no  interest, 
and  there  is,  therefore,  on  the  merits,  no  equitable  ground, 
whatever,  for  their  appeal ;  and  Blakeman  cannot  complain 
that  the  court  below  gave  efScacy  to  his  own  conveyances 
and  contracts  with  the  other  defendants,  suffering  them  to 
operate  in  their  favor  as  he  intended,  and  still  insists,  they 
should. 

The  very  able  and  ingenious  argument  submitted  on  behalf 
of  the  appellants  rightly  states,  that  a  judgment  creditor  ha5% 
simply  a  lien  on  the  land,  which  can  ripen  into  title  only  by 
a  ssJe  and  conveyance.  But  the  case  relied  upon  (OoUumb 
V.  Headj  24  N.  Y.  615)  by  no  means  shows,  that  a  court  of 
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equity  will  not  arrest  the  proceeds,  where  the  fraudulent  con- 
yeyance  has  been  so  fiir  effectual,  as,  in  favor  of  s^hana  fide 
purchaser,  to  withdytw  the  land  itself  from  the  operation  of 
the  lien. 

The  legitimate  result  of  the  appellants'  argument  is  this : 
'!The  judgment  creditors  have  a  lien  on  the  land ;  .if,  by  a 
fraudulent  device  through  the  forms  of  law,  I  can  clothe 
hma  fide  purchasers  with  a  title,  I  can  hold  the  proceeds  or 
fruits  of  the  fraud,  and  set  the  creditors  at  defiance."  I 
think  the  rights  of  creditors  cannot  be  defeated  by  such 
meani,  and  that  the  power  and  jurisdiction  of  courts  of 
equity  are  efficient  to  prevent  it 

It  is  true,  that,  ordinarily,  the  proper  and  the  adequate 
relief  is  to  declare  the  fraudulent  conveyance  void.  This  is 
all  that  is  necessary  for  the  plaintiffs'  protection  or  redress. 
It  does  not  follow,  that,  where  the  intervening  right  of  a 
hona  fide  purchaser  renders  that  decree  inappropriate,  the 
plainti£b  are  remediless,  and  the  defendants  are  to  profit  bj 
their  own  wrong. 

The  rule,  where  judgment  creditors  acquire  a  lien  upon 
real  estate,  and  file  a  bill  to  reach  it,  is  clearly  and  compre- 
hensively stated  in  Cooke  v.  Smith  (8  Sandf.  Oh.  338) :  ''  A 
creditor  who,  by  his  judgment  in  respect  of  real  estate,  his 
execution  issued  as  to  movables,  and  his  execution  returned 
as  to  things  in  action,  is  entitled  to  file  a  bill  to  set  aside  a 
fraudulent  conveyance,  sale  or  assignment,  may  follow  the 
proceeds  of  the  property  transferred,  into  the  hands  of  any 
number  of  intermediate  assignees,  and  until  the  property  or 
its  proceeds  lodge  in  the  hands  of  a  hona  fide  creditor  who 
has  received  it  and  applied  it  upon  his  debt,  or  of  a  lonafide 
purchaser  without  notice  of  the  fraud." 

To  the  objection  that  a  receiver  should  not  have  been  ap- 
pointed, and  Blakeman  directed  to  convey  to  him  the  lands 
not  yet  eonveyed  to  the  purchasers,  it  is,  I  think,  sufficient 
to  say,  that  the  power  of  the  court  is  ample,  where  the  ap- 
pointment of  a  receiver  is  necessary  in  order  to  carry  into 
execution  and  enforcement  the  equitable  rights  established 
by  the  decree.    No  doubt,  that,  after  the  decree  in  this  case 
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had  declared  the' plaintiffi  to  have  a  valid  gnhsisting  liea 
upon  the  land  by  virtne  of  their  judgment,  unimpaired  by 
the  attempted  foreclosure,  but  neverth^lesB  subject  to  the 
rights  acquired  by  the  subsequent  purchaser  by  his  contract 
with  Blakeman,  —  the  plaintiffs  might  have  issued  execution 
and  sold  that  portion  of  the  land  subject  to  such  contract ; 
but,  the  court  having  jurisdiction  of  the  whole  subject  of  the 
relief,  and  a  receiver  being  eminently  proper  for  the*  collec- 
tion of  the  bonds  and  mortgages  owing  by  the  purchasers  of 
other  portions  of  the  land  already  conveyed  by  Blakeman, 
there  was  great  reason  for  acting  distinctly  in  affirmance  of 
the  contract  of  sale,  and  requiring  the  purchaser  who  had 
not  received  a  deed  to  pay  to  the  receiver;  and  yet  this 
could  not  be  done  in  justice  to  such  purchaser,  without  assur- 
ing to  him  a  conveyance  when  his  payments  were  completed, 
and  this  required  that  the  court  should  require  Blakeman  to 
convey  to  the  receiver. 

It  is  an  error  to  say  that  the  plaintiffs  were,  in  case  of  such 
a  contract,  shut  up  to  the  exercise  of  their  purely  legal  rights, 
to  wit,  a  sale  and  execution,  subject  to  the  contract ;  they 
were,  in  this  respect,  in  the  same  condition  as  a  judgment 
creditor,  whose  judgment  is  recovered  after  a  hona  fide  con- 
tract of  sale  has  been  made — both  hold  judgment  liens, 
subject  to  the  contract  Of  such  a  creditor,  Dxnk),  J.,  says 
in  Mayer  v.  Hinman^  in  this  court  (8  Kern.  184);  ^'The 
creditor  had,  at  law^  the  right  to  acquire  the  legal  title  to  the 
land  by  means  of  a  sheriff's  sale,  and  a  purchase  by  himsdf ; 
but  in  equity^  his  rights  were  limited  to  the  future  payments 
to  be  made  by  the  plaintiff"  (the  purchaser). 

These  payments  the  plaintiflb  here  in  a  court  of  equity 
have  secured,  and  is  the  only  mode  in  which  »the  purchaser 
could  be  also  properly  protected,  and  the  rights  of  the  plaint- 
iff enforced  if  the  purchaser  should  not  perform  his  contract. 

I  do  not  find  any  thing  in  the  decree  appealed  from,  which 
requires  Blakeman  to  pay  over  the  rents  and  profits  of  the 
premises,  or  value  of  their  use  while  in  possession,  though 
the  argument  for  the  appellant  seems  to  assume  that  it  is  so 
adjudged.    The  decision  in  CMwmb  v.  Bead  (24  N.  T.  515), 
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would  condemn  Buch  a  requirement^  since,  notwithstanding 
the  plaintifis'  lien,  the  judgment  debtor  might  hare  enjoyed 
such  rents  until  a  sale  or  bill  filed  to  reach  them. 

But  in  regard  to  the  increased  value  of  the  property  since 
the  attempted  foredosure,  the  decree  is  right  If  the  prop- 
erty had  been  retained  by  Blakeman  in  his  own  hands,  the 
decree  would  have  declared  that  foreclosure  void  and  inope- 
rative as  against  the  plaintifik ;  and,  in  that  case,  their  lien, 
always  good  as  against  Blakeman,  would  have  attached  to 
whatever  enhanced  value  had  accrued  to  the  land,  and  that 
value  would  have  been  secured  to  the  plaintiffi. 

That  is  awarded  to  them,  down  to  the  time  of  the  respective 
sales  by  Blakeman,  and  no  substantial  reason  can  be  given 
why  Blakeman,  and  not  the  plaintifiTs,  is  entitled  to  it. 

I  think  the  judgment  must  be  aflJrmed. 

Judgment  afSrmed. 

Vol.  IV.       65 
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Jamba  S.  L.  Cummins,  Trastee,  etc.,  Bespondent,  v.  William 

y.  Baskalow,  Appellant. 

AOSKEMEZVT.  ALLBOATION  OF  OOBBUFT  AOBBEXBNT ;  WHEN  TO  BB  XHTEB- 
F08ED.  PlEADOIOB.  DBFBHSB.  AKSWER.  AFFBAL  REVIEW.  TBUSTEE 
OF  EXPRESS  TRUST  UHDER  SECTION  118,  CODE.     JODTDER  OF  PARTIES. 

Where  a  contract  for  the  deliveiy  o£  arms  to  the  government,  specifying 
the  time  of  snch  delivery,  ia  eabeeqnently  modified,  at  the  request  of  the 
contractors,  hy  an  order  extending  the  time  in  which  to  deliver  the  arms^ 
and  expressly  stating,  that  all  the  other  terms  and  conditions  of  the 
original  order  (or  contract)  are  to  remain  unchanged,  and  which  is  subse- 
quently still  further  modified  by  an  order  limiting  the  number  of  anna 
to  be  accepted,  and  that  number  is  delivered  and  paid  for  accordingly,  — 
Md,  that  the  transaction  had  its  inception  in,  and  was  predicated  upon, 

. '  not  a  new  and  different  order  or  contract,  but  upon  the  original  order  or 
contract,  which  was  at  no  time  abrogated,  but  was  kept  alive  and  contin- 
ued in  force  by  the  subsequent  orders  —  though  in  a  modified  form  — 
nntil  the  final  delivery  of  the  arms. 

The  agreement  of  the  contractors,  among  themselves,  as  to  the  share  of  the 
profits  of  each,  respectively,  mafie  in  consideration  of  the  original  order, 
will  be  enforced  upon  the  completion  of  the  contract  under  its  modified 
terms. 

Where  the  share  of  one  of  the  parties  in  the  profits  of  the  contract  was  in 
consideration  of  his  services  in  procuring  the  contract  from  the  govern- 
ment, and  the  agreement  calls  for  the  exercise  of  no  illegal  or  improper 
influence  on  his  part,  such  will  not  be  presumed,  so  as  to  vitiate  the 
agreement  as  being  corrupt  and  against  public  policy. 

Where,  in  an  action  upon  a  contract  to  recover  the  plaintifiT's  share  of  the 
profits  accruing  thereunder,  it  is  sought  to  defeat  a  recovery,  by  an  alle- 
gation that  the  contract  was  void,  as  being  corrupt  and  against  public 
policy,  such  defense  should  be  interposed  in  the  answer,  or  at  least  raised 
in  some  legitimate  form  upon  the  trial.  This  court  cannot  take  cognizance 
of  a  defense  interposed  for  the  first  time  upon  the  hearing  of  the  appeal. 

For  what  constitutes  a  trustee  of  an  express  trust,  within  the  meaning  of 
section  113  of  the  Code,  so  as  to  authorize  an  action  to  be  brought  by  the 
trustee  without  joinder  of  the  beneficiary  of  the  trust,  see  statement 
(p.  515),  and  opinion  (p.  524). 

Appeal  from  judgment  of  General  Term  of  Superior  Court 
of  the  city  and  coutity  of  New  York,  afl^ming  judgment  of 
Special  Term  in  favor  of  the  plaintiff. 

The  action  was  brought  to  compel  defendant  to  pay  over 
certain  profits  on  a  contract  with  the  United  States  govern- 
ment, and  the  issue  joined  therein,  was  tried  before  Chief 
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Justice  Bobwobth,  Janaary  22,  1863.  It  appeared  upon  the 
trial  that  one  Halderman,  by  his  efforts,  obtained  from  the 
war  department  an  order  in  favor  of  the  defendant,  who  had 
made  written  application  therefor,  for  twenty-six  thousand 
Enfield  rifles,  on  the  2d  of  November,  1861,  to  be  delivered 
as  follows :  Three  thousand  in  sixty  days,  three  thousand  in 
ninety  days,  and  four  thousand  per  month  thereafter.  Hal- 
derman  brought  the  order  to  New  York,  and  the  following 
contract  was  entered  into : 

"  New  York,  Nov.  12, 1861. 

"  John  Halderman  has  procured  for  me  an  order  from  the 
war  department,  dated  Nov.  2d,  1861,  for  twenty-six  thousand 
stand  of  arms. 

"  I  hereby  agree  to  pay  to  John  Halderman  or  his  assigns, 
upon  each  delivery  to  the  government,  one-fourth  of  the  profit 
realized  upon  each  delivery,  in  cash. 

"  The  expense  of  the  agent  going  abroad  not  to  be  counted 
as  part  of  the  cost  of  the  arms. 

"  That  is,  John  Halderman  or  his  assigns  are  interested 
with  me  to  the  amount  of  one-fourth  in  this  matter,  one-fourth 
being  given  to  the  capitalist  who  furnishes  the  money  for 
that  consideration,  and  one-half  being  the  share  of  Kirkpatrick 
and  myself.  The  net  profit  will  be  the  difference  between 
the  cost  of  the  arms  delivered  to  government  and  the  price 
received  for  them. 

"W.  V.  BARKALOW." 

On  the  13th  of  November,  1861,  Halderman  assigned  the 
contract  to  the  plaintiff  in  trust  for  his  wife  to  reimburse  her 
for  moneys  due  her  for  advances  made  him  by  Mrs.  Beigars, 
and  given  to  his  wife  by  Mrs.  Beigars.  On  the  18th  of 
November,  1861,  one  Kirkpatrick,  who  was  interested  with 
the  defendant  in  the  contract,  started  for  Europe  to  fill  the 
order.  He  was  unsuccessful,  and  returned  on  the  3d  of 
January,  1862.  On  the  6th  of  January,  1862,  Kirkpatrick, 
in  the  name  of  defendant,  made  application  for  a  new  order 
for  twenty-five  thousand  rifles  at  new  terms  of  delivery.  In 
this  application  no  answer  was  made,  and  on  the  15th  of 
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Janoaryy  1862,  the  defendant  made  an  application  to  the 
war  department  for  an  extension  of  the  time  of  deliveiy  under 
the  original  order  of  November  3,  1861,  and  stating  ^^  this 
is  the  onlj  particular  in  which  I  wish  to  hare  the  order 
changed."  On  the  same  day  it  was  reoonomended  by  the 
assistant  secretary  of  war,  that  the  extension  be  granted  on  the 
14th  of  January.  An  order  extending  the  time  of  delivery 
was  made  under  order  of  November  2,  1861,  whidi  stated 
^^  all  the  other  terms  and  conditions  of  the  order  of  the  2d 
of  November,  1861,  to  remain  unchanged."  Soon  after  fol- 
lowed an  order  suspending  all  contracts,  and  an  order  for  a 
commission,  with  a  report  in  favor  of  receiving  eight  thousand 
rifles  under  the  order,  and  the  delivery  and  acceptance  of 
the  same  by  the  government  The  facts  in  reference  to  the 
proceedings,  so  far  as  material,  some  of  which  are  not  herein 
fully  stated,  are  adverted  to  in  the  opinion.  The  defendant 
gave  evidence  also  of  conversations  between  himself  and 
Halderman,  and  Kirkpatrick  and  Halderman,  tending  to 
show  statements  by  Halderman  to  the  effect  that  he  did  not 
consider  the  order  of  any  value,  and  that  he  refused  to  make 
efforts  to  procure  its  extension,  which  testimony  was  con- 
tradicted by  the  plaintiff's  evidence.  The  judge  gave  judg- 
ment for  Uie  plaintiff  and  found,  among  other  things,  that 
the  defendant  under  the  order  of  November  2, 1861,  and  of 
the  extension  of  January  14, 1864,  as  modified  by  the  report 
and  decision  of  the  commissioners,  and  the  defendant's  accept- 
ance thereof,  delivered  eight  thousand  rifles,  and  received 
$160,000  in  payment  for  the  same,  and  directed  an  accounting 
before  a  referee.  It  appeared  upon  the  accounting,  that  the 
firm  of  McLean  &  Co.,  advanced  the  money  for  the  purchas- 
ing of  the  rifles,  and  were  to  receive  one-half  the  profits. 
The  balance  the  referee  divided  equally  between  the  defend- 
ant Kirkpatrick  and  the  plaintiff,  deducting  $500  and  interest 
paid  to  Halderman,  and  reported  in  favor  of  the  plaintiff  for 
$6,183.40.  The  plaintiff  excepted  to  the  report,  but  excep- 
tions were  overruled,  and  report  confirmed,  and  final  judg- 
ment entered  in  favor  of  the  plaintiff.  The  defendant 
excepted  to  the  findings  of  the  court,  but  the  exceptions 
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relate  mainly  as  to  whether  riflee  were  delivered  tinder  first 
order.  The  General  Term  affirmed  the  judgment^  and  the 
defendant  appeals  to  this  coort 

James  T.  Brady ^  for  the  appellant. 

I.  We  say  that  the  defendant's  answer  was  folly  maintained 
by  proof. 

1.  The  agreement  between  him  and  Halderman  is  fonnded 
exclnsiyely  on  the  first  order  and  its  fulfillment.  It  shows, 
toOy  that  it  was  eontemplated  that  a  "capitalist"  should 
advance  the  money  to  buy  the  arms,  receiving  one-quarter 
of  the  profits  for  doing  so,  Halderman  to  have  one-quarter 
also,  and  the  other  half  "being  the  share  of"  Eirkpatrick 
and  defendant. 

2.  Defendant's  first  proposition  to  the  government  is  at 
folio  87.  His  references  were  Governor  Sprague,  Secretary 
Ghase,  and  Secretary  Smith,  and  the  application  made  with 
a  letter  of  introduction  from  Thomas  A.  Scott,  acting  secre- 
tary of  war,  to  General  Ripley,  chief  of  ordnance. 

The  application  was  rejected. 

8.  Defendant's  second  proposition  was  made  to  Mr.  Scott, 
October  30, 1861.  This  being  referred  to  the  ordnance  office, 
the  order  of  November  2, 1861,  was  offered  to  defendant,  and, 
accepted  by  him. 

4.  This  order  falling  through,  defendant  made  the  third, 
and  an  entirely  new  application,  on  the  6th  of  January,  1862. 

6.  In  the  whole  transaction,  Mr.  Kirkpatrick  was  the  effi- 
cient party,  as  will  be  seen  from  the  fact  that  he  went  to 
England  to  fill  the  first  order,  but  was  prevented  by  the  effect 
of  the  Queen's  proclamation. 

Eirkpatrick's  testimony:  He  shows  that  Halderman  not 
only  did  not  procure  the  order  or  effect  the  sale  of  the  rifies 
to  the  government,  but  allq^  that  it  could  not  be  effected, 
and  in  this  connection  stated  several  untruths  about  alleged 
interviews  with  officers  of  the  government,  which  had  never 
happened. 

n.  The  original  order  was  not  continued  in  force.  Gene- 
ral Ripley  extended  the  time  for  the  delivery  of  the  twenty- 
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six  thousand  rifles,  but  expressly  reserved  *'all  the  other 
terms  and  conditions  of  the  order  of  November  2,  1861." 

IIL  If  Kirkpatrick's  statement  were  tme,  Halderman  was 
merely  employed  to  use  his  influence  with  the  government. 
If  this  were  so,  the  contract  was  against  public  policy^  and  void. 

rV.  Halderman's  testimony  does  not  overcome  either  of 
the  propositions  above  stated.  He  pretended  that  he  was 
two  months  in  Washington,  laboring  to  obtain  the  first  order, 
whereas,  we  see  from  the  date  of  the  application,  that  the 
order  was  issued  three  days  afterward. 

He  attempts  to  convert  the  new  order  into  a  renewal  of 
the  first. 

He  says  Colonel  Scott  promised  that  he  would  grant  the 
application,  though  the  first  order  had  failed,  ^^  when  there 
was  a  probability  of  the  arms  being  delivered." 

Yet  he  says  that  the  first  he  knew  of  what  he  calls  the 
renewal,  was  when  the  correspondence  was  published,  which 
includes  defendant's  letter  of  January  6, 1862. 

A  part  of  his  history  is  given  at  foL  133.  His  great 
"influence"  at  Washington  was  illustrated  by  his  failure  to 
get  his  brother  appointed  in  the  army ;  after  which  he  wan- 
dered around  Washington,  having  ^^  never  entered  upon  any 
regular  employment  there." 

All  the  while  he  pretends  to  have  been  toiling  for  defend- 
ant, he  was  in  fact  trying  to  get  a  contract  for  Springfield 
muskets,  in  connection  with  a  gentleman  named  ^'  Muir." 

He  pretends  that  he  saw  Oolonel  Scott  between  the  2d  and 
13th  of  January,  and  yet  the  latter  told  him  nothing  of  the 
defendant's  new  application,  dated  January  6, 1862. 

Y.  The  assignment  to  plaintiff  did  not  constitute  him 
trustee  of  an  express  trust  within  the  meaning  of  the  Code, 
nor  was  it  bona  fide. 

YI.  The  findings  of  the  court  are  erroneous,  and  were 
correctly  excepted  to. 

WiUia/nh  Allen  Buder^  for  the  respondent. 

I.  The  several  findings  of  fact  by  the  court  at  Special  Term 
upon  the  conflicting  evidence  are  conclusive,  and  they  are 
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fully  supported  by  the  evidence.  The  original  order  of  No- 
vember 2y  1861,  was  not  abrogated  by  the  government  of  the 
United  States,  nor  by  the  war  department  thereof,  and  the 
8,000  rifles  delivered  by  the  defendant,  were  so  delivered 
under  the  said  original  order,  as  extended  and  modified. 

I.  The  defense  set  up  in  the  answer,  that  the  order  of  No- 
vember 2, 1861,  for  26,000  rifles  was  abrogated  by  the  gov- 
ernment, and  a  new  and  different  order  given  for  8,000  rifles, 
wholly  failed.  The  evidence  showed,  beyond  question,  that 
the  original  order  was  kept  alive  and  continued  in  force,  and 
was  the  order  under  which  the  delivery  was  finally  made. 

This  is  the  only  finding  of  fact  to  which  exception  is 
taken. 

II.  The  plaintiff,  being  interested,  as  assignee  of  Haider- 
man,  under  the  agreement  with  defendant,  in  one-fourth  part 
of  the  profits  realized  upon  each  delivery  imder  the  ^er  of 
November  2, 1861,  was,  therefore,  entitled  to  an  accounting 
and  to  that  proportion  of  the  profits  on  the  8,000  rifles  actually 
delivered.  The  enlargement  by  the  war  department  of  the 
time  for  the  delivery,  and  the  modification  by  the  commission 
in  respect  to  the  number  of  rifles,  did  not  affect  the  plaintiff's 
rights.  {Keati/ng  v.  Price^  1  Johns.  Oas,  22 ;  Muzzy  v.  Whilr 
ney,  10  Johns.  226.) 

Even  if  a  new  order  had  been  substituted,  that  could  not 
affect  the  right  of  the  plaintiff  to  the  stipulated  compensation 
for  services  rendered  to  Halderman  in  procuring  the  original 
order,  if,  as  the  result  of  it,  any  proflts  were  realized.  (  WU- 
kinson  v.  Mwrtiny  8  Carr.  &  P.  1.) 

III.  The  mode  of  ascertaining  the  amount  of  profits  to 
which  the  plaintiff  was  entitled  was  correctly  prescribed  by 
the  judgment.  It  followed  the  rule  fixed  by  the  parties  in 
the  contract,  which  expressly  provided  that  the  ^^net  'profit 
will  he  the  diferenoe  hetioeen  the  cost  qf  the  a/nne  delivered 
to  ffovemmentj  and  the  price  received  from  themJ^^ 

IV.  The  reference  was  in  all  respects  properly  directed. 
(Code,  §  271.)  The  referee's  report  was  more  favorable  to 
the  defendant  than  is  warranted  by  the  letter  of  the  contract, 
or  by  the  literal  terms  of  the  decision  of  the  court.    It  is  not 
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excepted  to  bj  the  defendant.    It  is^  thereforei  not  a  subject 
of  review  on  thiB  appeal 

Y.  The  objection  that  the  contract  between  Halderman 
and  defendant  was  void  npon  its  face,  as  being  against  pntlic 
policy,  is  wholly  untenable,  and  cannot  be  considered  on 
this  appeal. 

1.  This  point  was  not  raised  by  the  answer ;  it  was  net 
taken  at  the  trial,  and  no  proof  was  offered  to  sustain  it,  nor 
request  made  either  for  a  dismissal  of  the  complaint,  or  for 
judgment  on  any  such  ground.  Nor  is  it  raised  by  any  ex- 
ception in  the  case.  The  opinion  of  the  coort  below  shows 
that  it  was  not  even  stated  in  the  points  at  General  Term, 
but  was  suggested  in  oral  argument.  It  cannot  be  raised  now. 
({IngereoU  v.  Bodwidcj  22  N.  Y.  425 ;  Grant  v.  Mor^e^  id. 
328;  Carman  v.  PuUz^  21  id.  647;  Lyon  v.  JfUcAM,  36 
^id.  683») 

2.  But  on  the  merits  the  intimation  of  improper  ^^in- 
fluence," is  wholly  without  foundation.  What  Halderman 
agreed  to  do,  and  did,  was  simply  to  avail  himself,  as  he  had 
a  right  to  do,  of  his  good  repute  with  the  officers  of  the 
government  charged  "with  the  daty  of  purchasing  arms,  to 
make  a  fair  presentation  of  the  facts  of  the  case,  and  urge 
the  making  of  the  contract. 

No  corrupt,  secret  or  questionable  means  were  used,  and 
the  case  is  wholly  fi^ee  from  any  suspicion. 

8.  The  sound  distinction  taken  by  this  court,  in  a  recent 
case,  between  open  dealings  with  the  government  by  agents 
in  the  course  of  commercial  transactions  and  the  exercise  of 
influence  to  secure  l^slative  or  other  governmental  action 
on  the  score  of  personal  favoritism,  applies  to  this  case.  {I/yan 
v.  MUohea,  86  N.  T.  285.) 

4.  Even  if  the  objection  could  be  taken,  there  was  no  vice 
an  the  contract  on  its  face.  It  called  for  no  service  or  action 
on  the  part  of  Halderman,  nor  for  the  use  of  any  influence 
whatever,  but  was  simply  an  engagement  on  the  part  of  the 
defendant  to  account  for  a  stipulated  portion  of  expected 
profits  in  consideration  of  past  services  rendered  by  Halder- 
man and  referred  to  by  way  of  redtaL    It  cannot  be  implied 
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from  the  contract  that  the  consideration  thus  recited  was  in 
any  manner  tainted  bj  any  corrupt  element,  and  no  proof 
was  offered,  or  finding  requested,  by  which  such  cormpt 
element  could  be  imported  into  the  contract. 

YI.  Certain  objections  were  taken  on  the  argument  below, 
which  are  not  the  subject  of  any  exception,  and  cannot  be 
raised  on  this  appeal. 

1.  7?hat  there  was  a  want  of  consideration,  or  failure  of 
consideration.  This  is  disposed  of  by  the  finding  of  fact, 
that  the  order  of  November  2, 1861,  was  procured  by  Haider- 
man  on  an  agreement  by  defendant,  that  Halderman  should 
be  compensated  therefor,  as  in  and  by  the  written  agreement 
provided.  To  this  finding  there  is  no  exception,  and  the 
evidence  fully  supported  it 

2.  That  the  plaintiff  had  not  legal  capacity  to  sue.  This 
objection  was  not  taken  by  demurrer,  and  was,  therefore, 
waived.  (Code,  §  144,  subd.  2,  §  148.) 

The  plaintiff  was  a  trustee  of  an  express  trust,  and  the 
action  was  properly  brought  in  his  name.  (Code,  §  13S.) 

8.  That  Kirkpatrick  was  a  necessary  party  defendant. 

This  objection  was  not  taken  by  the  answer,  and  is  waived. 
(Code,  §  148.)  It  would  have  been  untenable,  if  taken,  as  the 
contract  of  defendant  was  a  personal  undertaking,  for  which 
he  is  properly  made  individually  responsible. 

KiLLSR,  J.  This  action  was  brought  by  the  plaintiff  as 
the  assignee  of  one  Halderman,  to  recover  one-fourth  of  cer- 
tain profits  realized  by  the  defendant  upon  a  contract  or 
order  made  by  the  government  of  the  United  States,  with 
him,  for  the  delivery  of  Enfield  rifles.  It  is  not  denied  that 
Halderman  obtained  an  order  from  the  government  for  the 
purchase  and  delivery  of  rifles ;  but  it  is  claimed  that  no 
rifles  ^¥ere  ever  delivered  under  said  order,  which  was  abro- 
gated by  the  government ;  that  rifles  were  delivered  under 
another  and  a  new  and  different  order,  in  which  Halderman 
had  no  interest,  and  with  which  he  had  no  connection.  The 
agreement  between  Halderman  and  the  defendant  shows, 
upon  its  face,  that  it  was  based  upon  the  order  made  by  the 
Vol.  IV.       66 


I* 


522  CuiaaNS  v.  Babkalow.  [Sept., 

Opinion  of  the  Conit,  per  MTt.T.»a,  J. 

ordnance  department,  on  the  2d  day  of  November,  1861, 
which  was  accepted  bj  the  defendant,  and  nnlesB  the  rifles 
were  delirered  nnder  this  order  the  plaintiff  cannot  recoTer. 
The  Special  Term  fonnd  that  the  rifles  were  delivered  nnder 
and  in  execution  of  said  order,  and  the  extension  and  modifi- 
cation of  it  made  by  the  government,  and  this  finding  is 
abundantly  supported  by  the  evidence.  It  must  be  con- 
clusive, unless  it  is  entirely  without  evidence  to  sustain  it. 
That  such  is  not  the  case  is  apparent  by  a  recurrence  to  the 
leading  facts  relating  to  the  order  in  question. 

It  appears  that  the  contract  between  Halderman  and  the 
defendant  was  entered  into  on  the  12th  of  November,  soon 
after  the  order  was  made,  and  the  defendant  immediately 
sent  an  agent  to  England  to  fill  the  order.  The  agent 
returned,  being  unable  to  forward  the  rifles,  by  reason  of  the 
Queen's  proclamation  prohibiting  the  shipment  of  arms,  and 
the  defendant  made  another  application  to  the  government, 
stating  the  facts,  and  that  he  had  thus  been  prevented  from 
making  the  delivery  according  to  the  terms  of  the  order,  and 
as  the  non-fulfillment  of  the  order  did  not  occur  in  conse- 
quence of  any  fault  on  his  part,  asking  for  a  new  order.  Ko 
answer  was  made  to  this  application,  but  soon  afterward 
another  application  was  presented,  asking  for  an  extension 
of  the  time  for  delivering  under  the  aforesaid  order.  The 
application  stated  that  this  was  the  only  change  desired,  and 
was  granted.  After  this,  a  general  order  was  issued  by  the 
war  department,  suspending  the  execution  of  all  contracts 
for  arms,  and  a  commission  on  ordnance  and  ordnance  stores 
was  appointed  to  make  investigations  in  regard  to  them. 
The  defendant  applied  to  the  commission  to  continue  the 
order,  and  they  reported  in  favor  of  receiving  eight  thousand 
rifles  under  the  order,  and  that  the  defendant  had  notified 
the  commission,  in  writing,  of  his  acceptance  of  this  as  per- 
fectly satisfactory.  The  eight  thousand  rifles  were  delivered 
afterward  and  accepted  by  the  government.  It  is  very  evi- 
dent, from  the  facts  stated,  that  the  proceedings  of  the 
defendant  were  all  predicated  upon  the  original  order,  which 
was  never  at  any  time  abrogated,  and  which  was  kept  alive 
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and  continned  in  force  until  the  rifles  were  actnallj  deliv- 
ered. 

The  delivery  of  the  rifles  was  had  by  virtue  of  this  order 
alone,  and  all  that  transpired  intermediate  its  date  and  its 
final  consummation  related  to  carrying  into  efiect  that  order, 
and  was  not  in  the  nature  of  a  new  and  different  order  from 
the  one  obtained  by  the  plaintiff's  assignor.  The  defense 
interposed,  in  my  opinion,  is  not  established  by  the  proof, 
which,  at  most,  shows  only  an  extension  or  a  modification 
of  the  contract,  as  to  the  time  within  which  it  was  to  be  per- 
formed, and  in  no  other  material  or  essential  part. 

It  is  claimed  by  the  defendant  upon  his  points,  that,  if  the 
statements  of  Eorkpatrick,  who  was  sworn  and  testified  as  a 
witness  on  the  part  of  the  defendant,  and  was  a  partner  in 
the  contract,  were  true,  Halderman  was  merely  employed 
to  use  his  influence  with  the  government,  and  that,  if  such 
was  the  case,  the  contract  was  against  public  policy,  and 
void.  It  is,  perhaps,  a  sufficient  answer  to  this  position  to 
say,  that ,  the  statements  of  Kirkpatrick,  as  a  witness,  are 
denied  by  Halderman,  so  that  there  would  be  a  conflict  upon 
this  point  in  the  testimony  which  the  court  alone  could  de- 
termine if  deemed  important,  or  if  called  upon  to  do  so,  and 
which  has  been  disposed  of  by  the  findings  in  the  case.  It 
may  also  be  remarked,  that  the  contract  was  entered  into 
with  Halderman  after  he  had  procured  the  order  and  the  ser- 
vices in  obtaining  it  had  been  rendered,  and  that  there  is 
nothing  to  show  any  undue  or  improper  influence  exercised 
in  procuring  it,  or  any  efforts  made  by  him  which  were  not 
entirely  fair  and  honest.  Nor  does  his  subsequent  conduct 
indicate  that  he  did  any  thing  more  than  to  make  a  pre- 
sentation of  the  facts  in  obtaining  an  extension  of  the  time 
and  a  modification  of  the  terms,  so  as  to  enable  the  defendant 
to  fulfill  the  contract. 

The  transaction  appears  to  have  been  an  open  one,  and  the 
defendant  paid  Halderman  $500  on  the  agreement,  thus  sig- 
nifying that  it  was  satisfactory  and  met  his  approval.  In 
fact  the  contract  itself  on  its  face  contained  no  such  defect. 
It  called  for  no  illegal  or  improper  action  on  the  part  of  Hal- 
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derman ;  it  demanded  the  use  of  no  improper  inflnenoe ;  it 
was  a  simple  promise  in  consideration  of  s^^vices  previously 
rendered  by  Halderman,  which  were  entirely  legitimate,  to 
account  for  a  certain  share  of  the  profits  ultimately  realized; 
it  contained  within  itself  no  illegal  or  corrupt  element  whiA 
stamped  it  as  vicious  and  incapable  of  enforcement,  and  no 
proof  was  given  to  show  that  it  was  thus  tainted  before  it 
was  executed* 

Independent  of  these  views,  which  efiectually  dispose  of 
this  branch  of  the  case,  it  may  be  added  that  no  such  defense 
was  interposed  in  the  answer,  and  no  such  question  raised 
upon  the  trial.  No  motion  was  made  for  a  nonsuit  or  request 
to  dismiss  the  complaint  upon  any  such  ground.  Nor  is 
there  any  finding,  or  any  exception  taken,  which  presents 
the  point.  If  the  defendant  had  intended  to  raise  any  such 
question,  he  should,  at  least,  have  requested  the  court  below 
to  have  made  a  finding  of  fact,  as  to  whether  or  not  the  ser^ 
vices  rendered  consisted  merely  of  the  use  of  his  influence 
with  the  government  in  securing  the  contract,  and  whether 
they  were  of  an  improper  or  unlawful  character.  The  prao- 
tice  is  well  settled  in  such  cases,  and  there  is  an  utter  failure 
to  comply  with  it  here.  {Ingum  v.  Bostwickj  22  N.  Y.  425; 
Orant  v.  Money  id.  823 ;  Carman  y.  PvUzy  21  id.  547;  Lyon 
Y.  MUchdl,  86  id.  688.) 

I  think  that  the  plaintiff  was  a  trustee  of  an  express  trust, 
within  the  meaning  of  the  Code,  section  118.  The  assign- 
ment of  the  demand  of  Halderman  against  the  defendant 
to  the  plaintiff  was  for  the  benefit  of  another,  and  the  action 
was  properly  brought  in  the  name  of  the  plaintiff. 

There  is  no  force  in  the  objection  that  the  assignment  was 
not  hona  fide.  There  was  not  a  particle  of  evidence  to  im» 
peach  its  good  faith ;  and  the  testimony  shows  an  ample  and 
full  consideration,  and  an  existing  indebtedness,  which  it  was 
entirely  proper  to  secure  and  satisfy  in  this  manner. 

I  discover  no  error  in  any  of  the  findings  to  which  ex- 
ceptions have  been  taken,  and  am  in  favor  of  the  affirmance 
of  the  judgment,  with  costs  of  appeal. 

Judgment  affirmed. 
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SABA.H  A.  MA.TrHEWS,  Bespondeiit,  v,  Saoket  L.  Dubyee, 

Appellant. 

DowEB.    Inchoate  bight  of  doweb  of  the  wife.    Fobfeiture  ob 

WAITEB  OF  BIGHT  OF  DOWEB.  DSHAin).  PbAGTICE.  ReMEDT.  RxTLE 
OONGEBNING  FOBFEITUKE  OF  RIGHT  OF  ACTION.  EXCEPTION.  AfFEAL 
BEVIEW. 

The  inchoate  right  of  dower  of  the  wife  is  as  much  entitled  to  protection 
aa  the  vested  rights  of  the  widow ;  and  her  right  of  dower  in  the  surpliis 
remaining  after  the  payment  of  mortgages  foreclosed  npon  lands  in  which 
she  had  a  dower  right,  sabject  to  the  prior  lien  of  the  mortgages,  cannot 
be  affected  by  the  question,  whether  the  sales  upon  the  foredoeure  suits 
took  place  before  or  after  the  death  of  her  husband.  {MUU  y.  Van  Voor- 
hiM,  dO  N.  Y.  413.) 

Ndther  does  she  waive  or  lose  her  right  of  dower  in  such  surplus,  nor  her 
right  of  action  to  recover  the  same  from  a  trustee  of  her  husband's  cred- 
itors (to  whom,  by  order  of  the,  court,  the  same,  after  foreclosure,  was, 
upon  application  of  the  trustee,  paid  over),  hj  reason  of  her  neglect  or 
omission  to  assert  her  claim,  either  during  the  pendency,  of  the  foreclosure 
suits,  or  upon  the  application  of  the  trustee  for  distribution  to  him  of  such 
surplus,  or  in  a  suit  subeequentlj  brought  by  such  trustee  against  the 
creditors  of  her  husband  to  settle  the  order  of  payment  and  enable  him 
to  close  his  trust,  to  which  suits  in  foreclosure  and  for  a  settlement  she 
was  made  a  party  defendant,  and  served  with  a  summons,  but  failed  to 
appear. 

A  demand  for  *' dower"  made  on  a  party  holding  ftmds  in  which  the  claim- 
ant has  a  dower  interest  is  good.  It  need  not  state  the  precise  amount 
claimed. 

The  rule,  that,  where  a  party  to  an  action  can  enforce  a  remedy,  but  neg- 
lects to  do  so,  he  cannot  resort  to  a  new  and  independent  action  to  accom- 
plish the  same  result,  can  be  invoked,  only  where  the  right  in  question 
not  only  exists,  but  where  there  is  full  opportunity  to  assert  the  right, 
and  ask  for  the  remedy,  in  an  action  affording  opportunity  to  present  the 
claim ;  and  where  an  issue  is  or  .can  be  legitimately  framed  to  try  it,  and 
the  court  has  jurisdiction  both  of  the  parties  and  of  the  subject-matter. 

An  exception  to  the  finding  of  the  amount  of  dower  interest  due  to  the 
widow  in  the  surplus  after  foreclosure  and  sale  of  her  husband's  estj^te, 
without  indicating  in  what  respect  the  same  was  erroneouSi  presents  no 
legal  proposition  to  this  court  for  review. 

The  able  dissenting  opinion  of  Woodruff,  J.,  concurred  in  by  two  of  the 
judges,  will  doubtless  serve,  in  the  minds  of  some,  to  render  the  dedsion 
less  authoritative  as  a  final  and  controlling  determination  of  the  issues 
involved,  than  it  would  otherwise  be  regarded.  At  least,  very  slightly 
altered  dreumstances  will  seem  to  justify  an  effort  to  overrule  this  decis* 
ion,  or  to  have  its  application  confined  to  cases  strictly  parallel. 
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This  action  was  brongbt  to  recover  dower  in  surplus  fimds, 
arising  from  sales  under  decrees  of  foreclosure. 

Plaintiff  is  widow  of  Charles  S.  Matthews,  deceased,  who 
owned  in  fee  simple,  during  the  marriage,  the  real  estate 
^described  in  the  pleadings. 

These  lands  were  subject  to  three  mortgages,  in  two  of 
which  the  plaintiff  joined,  the  third  being  for  part  of  the 
purch  ase-money . 

On  the  30th  of  September,  1857,  the  husband  of  plaintiff 
made  a  general  assignment  to  the  defendant,  Dnryee,  in 
trust  for  the  benefit  of  creditors,  in  which  plaintiff  did  not 
join. 

In  1858  and  1859,  these  mortgages  were  severally  foreclosed 
by  actions  in  the  Supreme  Court,  and  this  plaintiff  and  her 
husband  were  made  parties  defendant,  but  did  not  appear. 

The  lands  were  sold  under  the  decrees  of  foreclosure,  and 
a  surplus  of  $11,007.87  was  realized,  over  and  above  the 
mortgage  debts  and  costs. 

The  defendant,  during  the  life-time  of  plaintiff's  husband, 
applied  to  the  court  for  the  surplus  fund,  and  the  whole 
amount  was  paid  over  to  him  in  1858  and  1859,  and  still 
remains  in  his  hands. 

In  1859  the  defendant,  Duryee,  brought  an  action  in  the 
Supreme  Court  to  obtain  the  advice  of  the  court  as  to  the 
rights  and  priorities  of  ceiiiain  creditors,  and  enable  him  to 
close  the  trusts,  etc.,  under  the  assignment,  in  which  action 
this  plaintiff  was  made  a  party  defendant,  but  has  not  ap- 
peared.   That  action  is  still  pending. 

Charles  S.  Matthews,  the  husband  of  plaintiff,  died  Feb- 
ruary 1, 1861,  leaving  plaintiff,  his  widow,  and  C.  S.  Matthews^ 
Annie  E.  Hays,  and  Sophia  S.  Matthews,  his  children. 

Duryee  alone  answered  in  this  action. 

Plaintiff  demanded  her  dower  of  the  defendant,  Duryee, 
before  this  action  was  brought,  and  he  refused  to  pay  on  such 
demand. 

The  cause  was  tried  at  Special  Term  in  New  York  city, 
in  October,  1862,  before  Hon.  B.  TV.  Peckham,  and  judgment 
rendered  in  favor  of  plaintiff,  for  the  value  of  her  dower  in 
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the  surplnB  fand.    It  was  admitted  on  the  trial,  that  plaintiff 
was  forty-five  years  of  age  on  the  10th  day  of  September,  1861. 
On  appeal  by  defendant,  Duryee,  to  the  General  Term, 
the  judgment  was  afiirmed,  and  he  appeals  to  this  court. 

Marshy  Ooe  <&  WaUie^  for  the  appellant.* 

I.  By  the  proceedings  in  the  forecloenre  actions,  and  the 
proceedings  in  said  action  in  relation  to  the  surplus  moneys, 
the  plaintiff  is  precluded  from  maintaining  the  present 
action  for  dower  in  such  surplus. 

1.  She  was  a  party  defendant  to  the  foreclosure  actions, 
and  duly  served  with  summons  therein.  She  did  not  appear. 
This  omission  was  from  her  own  choice,  and  cannot  preju- 
dice the  rights  of  other  parties.  She  had,  in  that  action, 
three  different  modes  of  protecting  her  interest.  She  availed 
herself  of  none  of  them,  but  neglected  them  all. 

(a)  She  might  have  appeared  and  answered  in  that  action  ; 
and,  in  her  answer,  set  up  her  inchoate  right  of  dower;  and 
the  court,  by  the  decree,  would  have  protected  her  interest 
and  provided  for  it.  She  could  thus  have  appeared  and 
answered,  without  the  appointment  of  guardian  or  next 
friend.  (Code,  §  115.) 

(ft)  Or,  she  might  simply  have  put  in  an  appearance, 
without  answer ;  and  then,  under  rule  seventy-six,  she  would 
have  been  entitled  to  actual  notice  of  all  proceedings  in 
relation  to  the  surplus. 

{6)  Or  she  might  have  filed  a  notice  of  claim  to  her  interest 
in  such  surplus  moneys,  with  the  clerk  where  the  reports  of 
sale  were  filed,  in  the  manner  pointed  out  by  the  said  rule. 

{d)  Indeed,  she  has  since  had  one  other  opportunity  to  set 
up  her  claim.  (See  post,  subd.  5  of  this  point.) 

*  At  tlie  risk  of  seeming  to  incumber  this  volnme  needlessly  with  mia- 
▼ailing  argoments,  the  questions  herein  discussed  are  themselves  of  such 
interest,  and  are  so  thoroughly  considered,  as  to  justify  the  insertion  of  the 
argument  entire.  It  has  this  use  at  least — if  the  best  and  strongest  pre 
sentation  of  a  ease  prove  thus  unavailing  —  surely  no  less  substantial  argu- 
ment may  be  relied  upon  hereafter  to  reverse  the  decision.      Rbfortbr. 
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2.  On  the  sale  under  this  decree  of  foredoBore,  the  Boiplus 
moneys  were  paid  into  conrt,  pnrsnant  to  the  statute. 

The  statute  in  this  respect  is :  ^^  And  if  there  shall  be  any 
surplus,  it  shall  be  brought  into  court  for  the  use  of  the 
defendant,  or  of  the  person  who  may  be  entitled  thereto, 
subject  to  the  order  of  the  court.  (2  N.  Y.  Statutes  at  Large, 
p.  200,  §  159 ;  rule  72  accords.) 

Such  an  order  was  duly  obtained  in  this  case,  on  notices 
filed  with  the  derk  where  each  of  the  reports  were  filed, 
directing  the  payment  of  such  surplus  to  the  defendant  as 
assignee  of  the  mortgagor ;  all  which  proceedings  were  regular 
according  to  the  rules  and  practice  of  this  court. 

Now  tlie  plaintiff  had  a  right,  under  rule  76,  to  have  filed 
with  the  clerk  where  such  reports  were  filed,  a  notice  claim- 
ing an  interest  in  such  surplus  moneys,  and  she  would  have 
her  rights  adjudged  —  either  on  a  reference  to  be  obtained 
by  herself,  or  on  notice  of  the  reference  procured  on  defend* 
ant's  notice — but  she  did  not  file  such  claim.  TTpon  those 
£Etcts,  we  say, 

8.  That  the  plainti£^  by  neglecting  to'  appear  in  said  fore- 
closure suit,  and  by  n^lecting  to  file  her  claim  for  such 
surplus,  has  lost  her  rights  therein.  The  law  holds  her  to 
the  abandonment. 

(a)  The  proper  course  for  the  plaintiff  to  pursue  was  either 
to  make  her  claim  in  the  foreclosure  action,  or  on  application 
for  the  distribution  of  the  surplus  money. 

The  recent  cases  which  have  more  particularly  established 
the  wife's  right  to  dower  in  such  surplus  moneys  have  been 
decided  on  her  application  while  such  moneys  were  still  in 
the  custody  of  the  court.  {DerUon  r.  Nany^  8  Barb.  618 ; 
Yartie  v.  Underwood^  18  Barb.  661.) 

Q>)  The  fact  that  the  plaintiff  remained  inactive  and  silent 
so  long,  when  she  had  every  opportunity  of  making  her 
claim,  will  be  construed  by  law  into  an  abandonment,  or  the 
prosecution  of  her  claim  now  as  a  fraud  upon  the  rights  of 
third  parties,  to  whom  the  moneys  were  legally  awarded. 
{Daugrey  v.  Topping^  4  Faige,  94.) 

Where  real  estate  of  a  decedent  was  sold  under  a  sur- 
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logate's  order — the  order  declaring  that  a  clear  and  satis- 
fiictory  title  was  to  be  given,  the  administratrix  being  the 
widow — then  making  no  claim  for  dower,  held  that  it  woald 
be  a  frand  upon  the  purchaser  to  allow  her  to  prosecute  her 
daim  after  sale,  and  the  court  enjoined  her  from  so  doing. 

(e)  It  is  immaterial  whether  the  plaintiff  had  notice  of  the 
proceedings  in  relation  to  the  surplus  moneys  or  not.  She 
was  a  party  to  the  original  foreclosure  actions,  and  by  not 
appearing  waived  her  right  to  notice. 

On  her  own  application,  while  said  moneys  were  still  in 
the  custody  of  the  court,  she  could  have  had  her  rights  and 
interests  tiierein  passed  upon  and  decided.  She  did  not 
choose  to  make  such  application ;  and  now,  after  a  judicial 
investigation  and  determination  on  which  she  had  every  right 
and  opportunity  fo  be  heard,  she  comes  and  asks  the  court  to 
grant  her  the  very  thing  that  has  by  its  determination  been 
already  denied  her. 

The  general  rule  is,  that  where  a  party  to  an  aAtion  can 
enforce  a  remedy  therein,  but  neglects  to  do  so,  he  cannot 
resort  to  a  new  action  for  the  same  relief  without  excusing 
his  neglect  ( Van  Ffoe*  v.  darkj  34  How.  190 ;  88  Barb. 
816,  318 ;  and  see  Garfield  v.  Monger y  IS  Johns.  847.) 

That  matter  which  would  have  been  a  defense  to  an  action 
cannot  be  made  subject  of  a  subsequent  suit 

4.  The  order  of  the  court,  disposing  of  these  surplus 
moneys,  is  conclusive  on  all  parties,  and  cannot,  in  this 
action,  be  disturbed. 

(a)  It  was  made  in  due  form,  under  and  by  virtue  of  the 
statute  above  cited*  (2  Stat  at  Large,  200,  §  159.)  And  also 
in  accordance  with  the  rule  of  this  court|  which  provides  a 
mode  of  carrying  out  the  statute. 

(ft)  This  statute  expressly  makes  the  surplus^  money  paid 
into  court  subject  to  the  order  of  the  coort  The  court,  here, 
made  their  order  in  due  form,  and  in  all  respects  according 
to  its  rules  and  practice. 

{e)  On  the  judgment,  as  it  now  stands,  there  are  two  judg- 
ments of  this  oourty  relating  to  the  same  ftmd,  in  hostility  to 
each  other. 

Vol.,  IV.       67 
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(d)  The  only  mode  of  changing  the  disposition  of  thi& 
fund,  as  made  by  the  order  in  the  foredosore  case,  was  eith^ 
to  move  in  that  action,  to  open  or  amend  that  order,  or  to 
appeal  therefrom.  It  cannot  be  assailed  bj  a  new  actioiu 
(See  cases  before  cited.) 

(e)  This  order  of  the  court  disposing  of  the  surplus  moneys, 
is  in  the  nature  of  a  former  adjudication,  and  as  such  con- 
cludes the  plaintiff  and  protects  the  defendant.  {Acker  t. 
Ledyard^  4  Seld.  62.) 

Where  it  was  held  that  an  order  directing  moneys  collected 
by  a  sheriff,  about  which  there  was  dispute,  to  be  paid  into 
court,  protected  the  sheriff  in  an  action  by  a  party  who 
claimed  to  be  entitled  thereto,  although  she  established  her 
right  at  the  triaL 

The  court  holding  that  she  should  have  made  application 
to  the  court  for  the  money,  as  here  she  should  have  made 
application' for  her  interest  in  the  surplus.  {Demarest  v.  Darg^ 
29  How.  ^66 ;  McLean  v.  TcmypTdm^  18  Abb.  24.) 

(/)  In  Butt  v.  Bigler  (16  Abb.  177-183),  this  court  at 
General  Term  held  an  order  of  the  court  made  at  Special  Term 
conclusive  on  every  one  who  had  a  right  to  make  a  defense 
or  control  the  proceedings,  whether  nominally  parties  or  not, 
and  that,  having  neglected  to  oppose  the  motion,  they  could 
not  maintain  an  action  for  the  relief  they  should  have  sought 
in  the  motion.  (See  also  McLean  r.  T(ynypTdn%^  supra.) 

5.  The  plaintiff,  by  bringing  this  action,  affirms  the  orders 
by  which  the  surplus  moneys  were  paid  to  the  defendant 

Her  whole  and  only  claim  is  based  on  the  fact  that  said 
surplus  moneys  were  paid  to  the  defendant  pursuant  to  those 
orders. 

The  plaintiff,  therefore,  claims  the  benefit  of  the  orders 
as  against  the  defendant,  and  to  avoid  them  as  against  herselfl 

This  cannot  be  done.  The  orders  are  a  whole,  and  are 
good  as  a  whole. 

There  is  no  pretense  that  they  were  in  any  way  irregular. 
The  court  has  found  them  to  be  regular. 

The  orders  being  regular  bind  all  parties  to  the  actions  in 
which  they  were  made,  until  modified  or  set  aside. 
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The  only  remedy  to  which  the  plaintiff  was  entitled,  if  to 
any  remedy,  was  an  application  to  the  favor  of  the  court  to 
have  such  orders  modified  as  to  her  alleged  claim.  (Judge 
SuTHEBLAim's  opiniou.) 

6.  The  plaintiff  should  have  set  up  her  claim  in  the  action 
brought  by  the  defendant  for  the  settlement  and  closing  tip 
of  his  matters  as  assignee. 

(a)  In  this  action  the  claim  and  rights  of  the  plaintiff  could 
have  been  fully  passed  upon  and  decided. 

It  is  the  fourth  opportunity  and  mode  that  has  been 
afforded  her  of  asserting  her  claim,  but  she  has  neglected  so 
to  do,  and  must  be  held  to  have  abandoned  her  daim  for 
dower. 

(ft)  The  pendency  of  that  action  should  be  a  bar  to  the 
present  one. 

The  same  question  is  being  litigated  there  as  here,  i.  e.y 
the  right  of  the  plaintiff  to  dower  in  said  surplus. 

II.  There  is  no  evidence  or  admission  in  the  case  that  the 
defendant,  Duryee,  had,  at  the  time  of  the  commencement 
of  this  action,  or  since,  sufficient  funds  in  his  hands  to  pay 
the  plaintiff's  claim,  or  any  funds. 

1.  The  action  is  not  brought  against  the  defendant  per<» 
sonally,  but  on  the  assumption  that  the  plaintiff  is  entitled 
to  a  certain  interest  in  the  surplus  moneys,  and  is  entitled  to 
follow  them  wherever  they  may  be.  Hence,  if  the  defendant, 
in  performance  of  his  trust,  had  paid  said  moneys  to  any  per- 
sons, they,  and  not  the  defendant,  would  be  proper  parties 
to  the  action. 

2.  Indeed,  this  action  is  an  action  in  rem.  It  is  for  the 
admeasurement  of  dower.  It  is  for  the  thing  itself.  Her 
right  was  to  one-third  of  the  land  or  its  p^ceeds. 

III.  The  judgment  for  the  specific  sum  of  $2,840.35  is 
erroneous,  and  cause  for  reversal.    Because — 

1.  It  does  not  appear  firom  the  case  on  what  basis  the 
judge  made  his  calculation.  For  aught  that  appears,  it  may 
have  been  a  mere  arbitrary  decision,  and  the  judge  might  as* 
well  have  fixed  upon  $5,000,  or  any  other  sum. 
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If  it  Hhall  be  said  tliat  it  was  an  attempt  to  get  at  her 
lights  on  the  annaitj  prtDciplea  eetabliBhed  b;  tlie  ei^ty- 
fonrth  rale  of  thia  conrt,  then  the  jadgment  is  erroDeotu, 
because  there  n  not  proved  any  agreement  or  ooDseDt  to 
accept  a  gross  sum  in  lien  of  her  doww  interest,  as  required 
by  aaid  rnle. 

2.  The  judge  foand  the  sum  of  $2,255.21  to  be  the  amomt 
of  ber  dower  right  in  said  sDTplns  funds  at  the  time  of  tlw 
trial. 

And  then  allowed  interest  on  that  sum  from  the  com 
mencement  of  the  action. 

This  is  manifestly  erroaeons. 

rV.  No  safficient  demand,  before  suit,  was  proved  on  the 
trial.  The  demand  simply  was  "  of  her  dower  in  the  sm^Ins 
fond." 

"  Dower,"  whieh  she  demanded,  is  a  right  or  title,  and 
not  soBceptible  of  deUvery.  It  was  not  possible  to  comply 
with  her  demand. 

Tlie  demand  should  have  been  for  payment  of  one-third 
part  of  the  sarplns  money  then  in  the  hands  of  the  defendant 

y.  The  admitted  creditors  of  Matthews  shonld  have  been 
made  parties  defendant. 

1.  They  have  an  interest  in  the  matter  adverse  to  that  d 
the  plaintiff,  and  also  have  a  right  to  be  beard  on  the  appli- 
cation of  the  plaintiff,  for  the  disposition  of  the  fond  whidi 
is,  prima  faoie,  for  their  benefit. 

W.  Oleaton,  for  the  respondent. 

I.  The  plaintiff  is  entitled  to  be  endowed  of  the  surplns 
which  remains  after  paying  the  mortgage  debts  and  costs. 
{Hateiey  v.  BroiSford^  9  Paige,  300.) 

The  sarplns  stands  in  the  place  of  the  land,  after  enongh 

has  been  carved  ont  to  pay  the  mortgage  debts.  (TorMf  r. 

^  1  Johns.  Ch.  44;  Dmton  v.  iTimny,  18  Barb.  618; 

tie  V.  Underwood,  id.  561 ;  MilU  v.  Van  Yoorhiea,  83  id. 

1  30  N.  Y.  413.) 

is  not  materia]  whether  the  foreclosnre  sales  were  befwe 
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the  wife  are  as  much  entitled  to  protection  as  the  vested 
rights  of  the  widow."  (MHU  v.  Van  Voorhies,  20  N.  Y. 
412,  420.) 

It  is  conceded  by  defendant,  that  plaintiff  was  entitled  to 
dower  in  this  snrplns  fond ;  bnt  it  is  insisted  on  the  part  of 
the  defendant  that  the  plaintiff  has  been  deprived  of  this 
right  by.  her  omission  to  assert  it  in  certain  suits  and  pro- 
ceedings mentioned  in  the  answer. 

n.  The  right  of  the  plaintiff  to  recover  dower  in  this  fimd 
has  neither  been  lost  nor  impaired  by  any  of  the  actions  or 
proceedings  mentioned  in  defendant's  answer. 

1.  The  right  which  the  plaintiff  seeks  to  enforce  by  this 
accrued  on  the  death  of  her  hasband,  February  1,  1861. 

The  actions  and  proceedings  referred  to  in  the  answer  w^e 
all  commenced  during  the  life  of  the  husband ;  and  all  termi- 
nated before  his  death  except  the  suit  brought  by  the  defend- 
ant  to  determine  the  rights  and  priorities  of  creditors,  and 
this  was  pending  and  at  issue  nearly  two  years  before,  and 
at  the  time  of  his  decease. 

The  defendant  still  holds  the  fund  as  trustee  for  the  parties' 
legally  entitled  to  it. 

The  defense  relied  upon  is  therefore  simply  this ;  that  the 
plaintiff  has  lost  or  waived  her  right  to  be  endowed  of  the 
estate  of  her  deceased  husband,  because  she  failed  to  assert 
her  inchoate  right  of  dower  before  his  death. 

The  vested  right  of  the  widow  to  be  endowed  of  the  estate 
of  her  husband,  is  paramount  to  the  claims  of  the  creditors 
of  the  husband ;  and  it  is  respectfully  submitted  that  there 
is  no  rule  of  law  or  equity  which  required  the  plaintiff  in 
this  action  to  assert  her  right  of  dower  during  the  life  of  her 
husband,  at  the  risk  of  being  deprived  of  that  right  upon  his 
decease. 

2.  The  plaintiff's  right  of  dower  was  not  a  proper  subject 
for  adjudication  in  the  foreclosure  suits.  {Lewis  v.  Smiihy  S 
Sold.  502.) 

The  mortgagees  had  no  interest  in  conflict  with  plaintiff's 
dower  right  in  the  surplus  fund,  and  she  lost  no  right  by 
omitting  to  appear  in  those  actions. 
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4.  The  plaintiff  had  no  notice  of  the  proceedings  of  defend- 
anty  to  poBseflB  himeelf  of  the  snrplns  fand  in  question. 

The  defendant  was  adjudged  to  be  entitled  to  this  snrploB 
onlj,  as  against  those  who  were  legally  before  the  conrt  in 
those  proceedings.  Nothing  has  been  adjudged  as  to  the 
rights  of  the  plaintiff.  Neither  the  defendant  nor  the  credit- 
CMS  have  parted  with  anything,  nor  have  they  sustained  any 
injury  by  reason  of  the  plaintiff's  omission  to  assert  her 
rights  in  those  proceedings. 

5.  The  plaintiff  was  not  called  upon  to  aseert  her  right 
of  dower  in  the  action  brought  by  defendant  to  determine 
the  priorities  of  creditors,  etc. 

Because,  the  complaint  in  that  suit  contains  no  all^ationa 
in  regard  to  her  dower  right  in  the  surplus  fund — no  allu- 
sion is  made  to  her  right  as  dowress,  in  any  of  the  actions  or 
proceedings  which  are  relied  upon  to  defeat  her  recovery  in 
this  suit. 

^^  The  dowress  is  in  the  care  of  the  law,  and  a  favorite  of 
the  law."  (44  Barb.  370 ;  1  Story's  Eq.  §  629.) 

And  it  would  be  a  strange  application  of  this  rule,  to 
require  the  dowress  to  assert  her  claim  in  every  action  in 
which  she  was  named  as  a  defendant,  whether  any  allusion 
was  made  to  her  right  or  not. 

III.  The  plaintiff's  only  remedy  to  recover  her  dower  in 
this  fund  is  by  suit. 

The  proceedings  by  which  the  defendant  possessed  himself 
of  the  fund  were  terminated  during  the  life  of  plaintiff's 
husband.  The  court  had  parted  with  the  custody  of  the 
fund.  The  death  of  the  husband  rendered  it  necessary  to 
bring  in  his  heirs,  or  representatives,  because  they  were 
interested  in  the  surplus,  and  had  the  right  to  contest  the 
plaintiff's  claim  to  dower. 

The  remedy,  by  motion,  to  open  the  proceedings  for  dis- 
tribution of  the  surplus,  was  inadequate,  because  the  fund 
was  not  in  the  custody  of  the  court,  and  because  the  necessary 
parties  could  not  be  brought  in  by  motion. 

But  if  this  were  otherwise,  the  plaintiff  has  the  right  to 
choose  her  own  remedy.    It  does  not  lie  with  the  defendant 
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to  insist  thaty  because  the  plaintiff  might  have  adopted  some 
other  remedy,  she  must  be  defeated  in  this  action. 

The  plaintiff  had  a  clear  right  of  action  against  the  de- 
fendant,  which  arose  after  he  obtained  possession  of  the 
fond. 

He  held  a  fund,  to  part  of  which  she  was  entitled.  He 
refused  to  paj  her  upon  demand,  and  it  is  difficult  to  under- 
stand why  she  should  be  deprived  of  the  usual  and  ordinary 
remedy  in  such  cases. 

lY.  The  denmnd  of  dower  was  sufficient.  But,  whether 
this  be  so  or  not,  is  only  material  upon  th^question  of  costs. 
It  was  admitted  upon  the  trial  that  plaintiff  demanded  her 
dower. 

V.  The  creditors  of  the  husband  were  not  necessary  par- 
ties. Their  interests  are  represented  by  the  defendant.  Cred- 
itors are  necessary  parties  only  when  the  object  of  the  action 
is  to  carry  out  the  assignment.  (  Wakeman  v.  Orover^  4  Paige, 
23;  11  Wend.  187;  4  How.  379.) 

VI.  The  facts  were  admitted  from  which  plaintiff's  dower 
could  be  computed  and  ascertained.  She  was  45  years  of  age 
on  the  10th  of  September,  1861.  The  computation  was  made 
in  accordance  witJi  the  84th  rule  of  the  Supreme  Oourt;  and 
the  present  value  of  plaintiff's  dower  right  was  found  to  be 
$2,225.21.    * 

The  plaintiff  is  satisfied  with  this  sum,  and  it  does  not  lie 
with  the  defendant  to  complain. 


Bacon,  J.  That  the  plaintiff  is  endowable  of  the  surplus 
which  remained  after  the  payment  of  the  mortgages  which 
had  been  foreclosed,  is  too  well  settled  to  be  questioned. 
{Hmoley  v.  Bradford^  9  Paige.  200 ;  Vartie  v.  Underwood^ 
18  Barb.  561.)  Nor  will  her  right  be  affected  whether  the 
sales  upon  the  foreclosure  suits  took  place  before  or  after  the 
death  of  her  husband,  for  it  has  been  decided  in  this  court 
that  the  inchoate  right  of  dower  of  the  wife  is  as  much 
entitled  to  protection  as  the  perfected  or  vested  rights  of  the 
widow.  {MiUa  v.  Van  Voarhies,  20  N.  Y.  412.)  Indeed 
these  propositions  are  not  denied  by  the  counsel  for  the 
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defeodaot,  bat  the  groand  of  defense  heiee  is,  that  she  has  lost 
her  right  to  make  such  claim  in  this  suit  bj  reason  of  her 
omission  to  assert  it  either  daring  the  pendency  of  the  fbre- 
dosore  suits  or  upon  the  application  after  the  sale  lor  the 
distribution  of  the  surplus,  or  in  the  suit  subsequntlj  brought 
by  the  defendant  against  the  creditors  of  the  husband  to  settle 
the  order  of  payment,  and  enable  him  as  assignee  of  tlie 
deceased  husband  to  dose  his  trust*  To  both  suits  the  plaint- 
iff was  made  a  party,  and  a  summons  was  served  upon  her, 
but  in  neither  did  die  appear,  or  put  in  any  answer.  The 
question  is,  whether,  by  reason  of  such  non-appearance  in 
these  actions,  and  by  her  failure  to  file  a  notice  and  make  a 
daim  for  the  surplus  moneys,  she  is  precluded  firom  main- 
taining the  present  action  claiming  dower  in  the  surplus. 

The  judge,  before  whom  the  cause  was  tried,  finds  the 
fact^  upon  which  the  defendant's  counsel  bases  his  daim  to 
defeat  the  action ;  and  he  also  finds,  that  she  had  no  notice 
of  the  proceedings  in  relation  to  the  distribution  of  the  sur- 
plas  money  except  the  service  of  the  summons  in  the  fore* 
closure  suits;  that  the  suit  of  the  defendant  against  the 
creditors  of  Matthews,  to  which  the  plaintiff  was  made  a  party, 
was  for  the  purpose  of  obtaining  the  advice  and  direction  of 
the  court  as  to  certain  claims  of  creditors  to  priority  of  pay- 
ment, and  to  enable  him  to  distribute  the  proceeds,  and  that 
such  action  was  still  pending  and  undetermined.  It  appears 
further  in  the  case,  that  the  defendant,  Duryee,  still  has  the 
fund  in  his  hands  undistributed  to  any  of  the  partiee  for 
whose  benefit  the  trust  was  created. 

The  age  of  the  plaintiff  was  admitted  on  the  trial,  and  dso 
that  she  had,  before  the  commencement  of  the  suit,  and  after 
the  death  of  her  husband,  demanded  from  the  defendant  her 
dower  in  the  surplus  funds,  which  the  defendant  had  refused 
to  pay.  The  judge  held,  as  conclusions  of  law,  that  dje  was 
entitled  to  dower  as  claimed,  and  he  determined  the  amount, 
and  that  she  was  not  precluded  from  maintaining  this  suit 
by  reason  of  the  failure  to  appear  and  answer  in  the  fore- 
closure suits,  or  to  make  a  claim  under  the  proceeding  to 
distribute  the  surplus,  and  notwithstanding  the  pendency  of 
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the  action  of  the  defendant  against  the  creditors  of  Matthews, 
to  which  she  was  made  a  party. 

I  am  of  opinion  that  neither  of  the  objections  to  the  main- 
tenance of  this  suit  can  be  maintained : 

L  The  foreclosure  suits,  as  well  as  the  proceeding  in  refer- 
ence to  the  surplus,  and  the  suit  of  the  defendant  against 
the  creditors,  were  all  pending  during  the  lifb-time  of  the 
husband,  and  all  but  the  last  terminated  prior  to  his  death. 
In  the  foreclosure  suits  the  plaintiff's  right  of  dower  was  in 
no  respect  in  issue,  and  proved  no  subject  of  adjudication. 
She  had  united  in  two  of  the  mortgages,  and  the  third  was 
for  the  purchase-money,  as  against  these  she  had  no  dower 
right  to  assert.  Whether  she  might  have  a  claim  in  any 
event,  could  only  be  determined  after  the  termination  of  these 
suits,  and  if  no  surplus  remained  after  the  sale,  her  right 
would  never  arise;  as  matters  stood  at  the  commencement, 
and  during  the  progress  of  these  suits,  she  had  no  claim  what- 
ever to  assert,  and  she  was  in  truth  a  merely  formal  party  to 
the  suit,  and  any  judgment  rendered  therein  could  in  no  way 
pass  upon  or  affect  rights  which  might  thereafter  arise. 

n.  The  proceeding  by  which  the  defendant  possessed  him- 
self of  the  surplus  moneys  is  not  a  bar  to  this  suit.  She  had 
no  notice  of  that  proceeding  save  the  service  of  the  summons 
in  the  foreclosure  suits,  and  that,  clearly,  was  not  sufficient 
at  that  time ;  her  right  was  still  inchoate,  nor  was  it  possible 
then  to  determine  her  interest  even  if  she  had  appeared.  In 
that  proceeding  the  defendant  was  adjudged  to  be  entitled  to 
the  surplus  only  as  to  those  who  were  properly  before  the 
court  upon  the  hearing.  There  is  nothing  in  the  nature  of 
an  estoppel  to  forbid  the  assertion  of  the  claim  now  made  in 
this  suit.  The  defendant  has  parted  with  nothing,  nor  has 
he  been  induced  to  take  any  action  by  reason  of  her  failure 
on  that  occasion  to  assert  any  right  she  may  be  supposed  to 
have  had.  He  stands  as  a  naked  trustee  with  no  personal 
interest  to  be  affected,  no  loss  to  be  incurred  from  any  decision 
that  shall  be  made  touching  the  distribution  of  the  funds  in 
his  hands.  The  creditors  have  no  rights  superior  to  the  equity 
of  the  plaintiff.  She  is  a  dowress,  a  favorite  of  the  law,  and 
Vol.  IV.       68 
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in  a  position  where  her  rights  can  now  be  fhlly  protected 
and  enforced. 

III.  Neither  can  it  be  sncceeefiilly  contended  that  the 
gait  of  the  defendant  against  the  creditors  of  the  hnsband, 
to  which  both  the  plaintiff  and  her  hnsband  are  made  parties, 
operates  to  prevent  him  from  maintaining  the  present  action. 
The  object  of  that  snit,  as  stated  in  the  answer  in  this  case, 
and  as  found  by  the  court,  was  to  enable  the  defendant  to 
close  his  trast  under  the  assignment,  and  obtain  the  adrioe 
of  the  court  as  to  the  order  of  payment.  Why  the  plaintiff 
was  made  a  party  does  not  appear,  and  it  is  certain  that  there 
was  no  allegation  in  the  complaint  in  that  action  in  regard  to 
her  dower  right  in  the  surplus  moneys,  and  no  issue  what- 
ever has,  or  could  be  raised,  whereby  that  subject  oould  be 
brought  into  contestation,  or  any  adjudication  whatever 
rendered  to  determine  her  right.  While  it  is  true,  as  a 
general  rule,  that  where  a  party  to  an  action  can  enforce  a 
remedy,  but  neglects  to  do  so,  he  cannot  resort  to  a  new  and 
independent  action  to  accomplish  the  same  result,  yet  this 
rule  can  only  be  invoked  where  the  right  not  only  exists,  bat 
where  there  was  a  fiill  opportunity  to  assert  the  right,  and 
ask  for  the  remedy,  in  an  action  presenting  or  affording  the 
opportunity  to  present  the  claim,  and  where  an  issue  is,  or 
can  be  legitimately  framed  to  try  it,  and  the  court  has  juris- 
diction both  of  the  parties  and  of  the  subject-matter. 

The  defendant's  counsel  claims,  that,  by  bringing  this  action, 
the  plaintiff  afiirms  both  the  regularity  and  the  binding  force 
of  the  orders  by  which  the  surplus  money  was  paid  to  the 
defendant,  and  that  the  result  would  be  that  she  will  thus 
claim  the  benefit  of  the  orders  as  against  the  defendant,  and 
avoid  them  as  respects  herself.  No  such  result  follows  from 
this  action.  It  does  not  question  the  regularity  of  the  orders 
BO  far  as  respects  the  parties  concerned  in  and  bound  by 
them,  and,  so  far  as  she  is  affected,  there  is  no  necessity  for 
questioning  the  orders,  for  the  only  effect  of  them  has  been 
to  bring  the  money  into  the  hands  of  the  defendant  as  a 
trustee  for  distribution  to  the  parties  entitled  to  share  in 


1868.] 


MaTTHKWS  Vk  DUBYBX. 


589 


Opinion,  per  Woodbuvf,  J.,  disienting. 


them,  and  the  object  and  resolt  of  this  action  is  to  determine 
the  amount  of  the  plaintiff's  interest  therein. 

It  18  insisted  that  the  amount  found  by  the  judge  for  the 
dower  interest  of  the  phiintiff  was  erroneous.  The  counsel 
should  have  shown  in  what  respect  it  is  erroneous.  It 
appears  to  have  been  made  in  conformity  with  the  eighty- 
fourth  rule  of  the  Supreme  Court,  and  the  exception  is 
simply  to  the  finding,  without  indicating  in  what  respect,  if 
any,  the  judge  erred  in  the  computation.  Such  an  exception, 
if  the  judge  was  right  in  his  general  conclusion,  presents  no 
l^al  proposition  that  this  court  is  called  to  review. 

The  demand  of  dower,  before  the  commencement  of  the 
action,  was  sufficient.  It  might,  indeed,  have  been  made 
precise  and  specific,  by  claiming  one-third  part  of  the  surplus 
moneys  then  in  the  hands  of  the  defendant.  But  the  defend- 
ant was  not  misled  by  the  character  of  the  demand.  He 
knew  very  well  what  it  was  the  plaintiff  sought,  and  not  only 
indicated  no  intention  of  complying,  but,  as  the  case  shows, 
admitted  on  the  trial  that  he  refused  to  pay  the  same,  or  any 
part  thereof. 

I  am  unable  to  see  that  any  error  was  committed  upon  the 
trial,  or  in  the  judgment  rendered,  and  am  accordingly  of 
opinion  that  it  should  be  affirmed,  with  costs  out  of  the  ftmd. 


WooDBTJFF,  J.  (dissenting).  I  do  not  think  it  necessary 
to  determine,  on  this  appeal,  the  effect  of  a  foreclosure  of  a 
mortgage,  given  by  a  husband  and  wife,  upon  the  inchoate 
right  of  dower  of  the  wife  in  the  equity  of  redemption.  Con- 
flicting views  upon  the  subject  have  been  expressed. 

On  the  one  hand,  that,  as  a  consequence  of  the  original 
making  and  delivery  of  the  mortgage,  and  one  which  the  par- 
ties must  have  contemplated  as  the  result,  if  the  mortgage 
debt  is  not  paid,  and  by  force  of  the  power  of  sale,  the 
surplus  of  the  proceeds  remaining  after  a  sale  and  satisfaction 
of  the  decree  becomes  personal  property,  and  payable  to  the 
husband  or  to  those  who  claim  in  his  right.  As  to  which, 
see  Terry  v.  ITetUan  (6  Johns.  Ch.  457,  where  Chancellor 
Kkst  says  this  is  dear) ;  Bdl  v.  77ie  Mayor j  etc.  (10  Paige 
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65,  opinion  of  Yice-Cbancellor  Rugolxs)  ;  jPiy>gt  v.  Pea^odt 
(4  Edw,  Oh.  678,  696). 

On  the  other  hand,  that  the  inchoate  right  of  the  wife  to 
dower  attaches  to  the  snrplns  which,  pro  Aacvieey  h  still  to 
be  deemed  real  estate,  and  entitles  her  to  daim  that  audi 
inchoate  and  contingent  right  be  recognized  and  protected  bj 
a  reservation  of  one-third  of  such  snrplns,  nntil  it  shall  be 
known  whether  she  will  survive  her  hnsband,  and  that  in 
case  she  so  snrvive,  she  may,  as  widow,  receive  the  thereafter 
accruing  income  of  tfUch  one-third  during  her  life. 

Afl  to  which,  see  the  analogy  claimed  to  exist  in  case  of 
a  sale  in  partition  {Jcbdctcn  v.  EHwcards^  7  Paige,  408, 
409),  which,  however,  lacks  the  aigument  derivable  from  the 
existence  of  the  power  of  sale  by  force  of  the  mortgage  exe- 
cuted by  the  wife,  or  to  which  the  seizure  of  the  husband  and 
all  right  of  dower  was  subject,  if  purchased  subject  to  the 
mortgage — and,  more  directly  to  the  point  in  question, 
Denton  v.  Ifanny  (8  Barb.  618),  and  Vartie  t.  Underwood 
(18  id.  664). 

The  views  expressed  in  this  court  in  the  case  of  Mooro  v. 
The  Mayor  J  etc.  (8  N.  Y.  110),  go  very  far  to  sustain  the 
ConcluBions  first  above  stated.  Oabdinxb,  J.,  says:  '^  In  con- 
sidering whether  a  wife  can,  even  for  public  purposes,  be 
deprived  of  her  inchoate  right  of  dower  without  her  consent 
and  without  compensation,  though  a  possibility  which  may 
be  released,  it  is  not,  it  is  believed,  the  subject  of  grant  or 
assignment,  nor  is  it  in  any  sense  an  interest  in  real  estate. 
It  is  not  of  itself  property,  the  value  of  whidi  can  be  esti* 
mated,  but  an  inchoate  right,  which,  on  the  happening  of 
certain  events,  may  be  consummated  so  as  to  entitle  the 
widow  to  demand  and  receive  a  freehold  estate  in  the  land, 
if  she  survived  her  husband.  *  *  While  living,  he,  as 
owner,  is  entitled  to  and  represents  the  absolute  fee.  *  * 
Although  the  husband  cannot  deprive  the  wife  of  dower  by 
alienating  the  land  during  coverture ;  yet  he  may  forfeit  it,  as 
for  treason,  and  she  will  be  concluded.  In  the  case  under 
consideration,  the  land  was  taken  against  the  consent  of  the 
husband  by  an  act  of  soyereignty  for  the  public  benefit.    The 
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only  person  owning  and  representing  tbe  fee  was  compensated 
by  being  paid  its  fnll  value ;  the  wife  had  no  interest  in  the 
land,  and  the  possibility  which  she  did  possess  was  incapable 
of  being  estimated  with  any  degree  of  accuracy.  Under 
these  circumstances  the  legislature  had  the  power,  which  I 
think  they  rightfully  exercised,  to  direct  that  the  yalue  of 
the  entire  fee  should  be  paid  to  the  husband."  The  opinion 
of  Mason,  J.,  was  to  the  like  effect.  The  unanimous  affirm- 
ance of  the  judgment  would  seem  to  be  an  adoption  of  these 
views. 

Nor  is  this  at  all  inconsistent  with  the  cases  by  which  it 
is  well  settled  in  this  State,  that  a  widow  has  dower  in  tlie 
equity  of  redemption  of  lands  under  mortgage,  and  that  a 
foreclosure,  though  in  the  life-time  of  her  husband,  will  not 
operate  as  a  bar  to  such  dower ;  it  leaves  her  contingent  right 
wholly  unaffected.  The  statute  gives  such  foreclosure,  and 
a  conveyance  thereunder,  no  greater  effect  than  a  convey- 
ance by  the  mortgagor  and  mortgagee,  and  to  bar  other  par* 
ties  of  title  subject  to  the  mortgage,  and  a  conveyance  by 
the  husband  would  not  extinguish  her  inchoate  right.  (See 
ZeuM  V.  Smithy  9  N.  Y.  502 ;  MiO^  v.  Van  Vorhiea,  20 
id.  412.) 

But  without  further  comment  upon  the  questions  stated, 
I  am  clearly  of  opinion  that  the  proceedings  in  the  foreclosure 
suit  touching  the  surplus  moneys  are  condusive  upon  the 
plaintiffl  In  respect  to  any  claim  to  have  any  portion  thereof 
reserved  to  await  the  contingent  survivorship,  she  had  her 
day  in  court,  and  by  a  lawful  judicial  proceeding  in  the 
action,  in  a  court  having  jurisdiction  of  the  subject  and  of 
the  parties  to  the  action,  it  was  determined  that  the  defend- 
ant was  entitled  to  the  surplus  moneys,  and  that  determina- 
tion was  carried  into  execution  by  the  payment  of  the  moneys 
to  him.  Wliile  the  order,  then  made,  remains  in  force,  not 
modified  nor  reversed,  I  think  it  conclusive,  and  no  action 
can  be  sustained  to  impeach  it,  by  proving  that  if  the  plaint- 
iff's rights  had  been  properly  represented,  the  determination 
would  have  been  different,  not  allqpng  any  special  ground 
for  interposition  by  an  independent  suit  (if  in  any  case  a  new 
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Bait  in  the  same  court  can  ever  be  proper  for  the  pnipose 
except  as  a  bill  of  review). 

The  statute  treating  ^^  of  the  powers  and  proeeedings  of 
the  court  upon  biUs  for  the  foredosnre  or  eatisfiMstion  of 
mortgages"  (2  R  8.  191,  part  3,  chap.  1,  tit  2^  art  6^  pn>- 
Tides  that  the  surplus  shall  be  '^  brought  mto  court  for  the 
use  of  the  defendant,  or  of  the  person  who  may  be  entitled 
thereto,  subject  to  the  order  of  the  court"  (§  160.)  If  it  be 
not  applied  for  within  three  months,  it  shall  be  put  out  at 
interest  *  *  for  the  benefit  of  the  defendant,  his  rqure- 
sentatives  or  assigns,  ^^  to  be  paid  to  them  by  the  order  of 
such  court."  (§  160.) 

By  this  statute  (apart  from  its  necessary  jurisdiction  over 
moneys  brought  into  court  in  due  course  of  proceedings 
within  its  jurisdictiou)  the  court  have  complete  jurisdiction 
of  the  surplus  money,  and  authority  to  distribute  and  pay 
the  same  by  its  order.  This  was  jurisdiction  of  the  subject- 
matter,  and  authorized  the  court  to  prescribe  its  own  manner 
of  proceeding  to  determine  to  whom  it  should  be  paid,  and 
this  was  regulated  by  its  rules.  By  the  rules  in  force  when 
the  order  was  made  touching  the  disposition  of  the  moneys 
in  question,  any  party  to  the  suit  *  *  (whether  he  had 
appeared  or  not)  was  at  liberty  to  institute  a  summary  pro- 
ceeding to  determine  to  whom  the  moneys  should  be  paid 
and  have  an  order  of  reference  for  the  purpose,  and  any  party 
to  the  suit  *  *  *  (whether  he  had  appeared  or  not)  was 
at  liberty  to  file  a  notice  of  his  claim  if  he  saw  fit  to  assert 
any  title  or  right  to  the  surplus  moneys  or  any  part  thereof 
And,  therefore,  every  party  who  appeared  in  the  action,  and 
every  person  who  had  filed  such  notice,  was  entitled  to  notice 
of  the  application  for  the  reference,  and  to  attend  on  the 
reference,  and  to  notices  of  subsequent  proceedings  relative 
to  such  surplus.  (Rule  76  of  Bules  of  Supreme  Court  of  1858.) 
The  report  of  the  referee  is  to  be  filed,  and  if  no  exceptions 
are  filed,  it  ^^  shall  become  absolute  and  stand  in  all  things 
confirmed."  The  order  for  the  payment  of  the  moneys  in 
conformity  with  the  report  follows.  The  proceeding  is  sup- 
plemental to  a  decree  in  a  suit  to  which  the  present  plaintiff 
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waft  a  party.  It  is  not  claimed,  that  it  was  not  in  all  respects 
daly  and  regularly  conducted.  The  order  was  one  which 
the  court  had  full  authority  to  make  in  that  proceeding.  If 
the  defendant  in  that  suit  (Mrs.  Matthews)  did  not  appear 
before  the  referee  and  make  the  claim  to  have  a  portion  of 
the  moneys  reserved  to  meet  the  contingency  of  her  surviv- 
ing her  husband,  it  was  not  because  she  had  not  full  oppor- 
tunity.  K  she  had  no  notice  of  the  reference,  it  was  because 
she  neglected  to  appear  in  the  action  or  to  file  a  notice  that 
she  claimed  to  be  entitled  to  the  surplus  or  some  part  thereof. 
If  it  be  said,  that,  being  a  married  woman,  she  did  not  know 
what  was  necessary  for  her  own  protection,  and  that  her  hus- 
band neglected  her  interests  in  order  that  his  debts  might  be 
paid,  we  can  only  say,  that,  while  we  regret  that  the  depend- 
ent condition  of  a  married  female,  in  general  very  little  in- 
formed of  the  best  mode  of  protecting  her  rights,  often  exposes 
her  to  loss,  when  those  in  whom  she  confides  are  negligent  or 
unfaithful,  the  course  of  judicial  proceeding  cannot  be  sub- 
verted or  its  determinations  held  inoperative,  where  there  is, 
in  truth,  no  fraud  nor  other  undue  advantage  taken.  A 
married  woman  when  duly  called  into  court  must  pay  atten- 
tion to  the  summons, — otherwise  there  would  be  no  mode  of 
determining  rights  in  any  case  where  a  married  woman 
claimed  an  interest.  If  fnrad  be  practiced  or  other  undue 
advantage  be  taken,  there  is-  abundant  remedy,  and  the  court 
which  had  been  thereby  induced  to  make  an  order  to  her 
prejudice  would  be  |Mrompt  to  give  redress  or  relief  as  the 
case  may  require. 

The  question  recurs,  what  is  the  effect  of  the  adjudication 
in  the  proceedings  for  aseertaining  the  title  to  the  surplus  t 
And,  in  considering  that,  it  should  be  borne  in  mind  that,  as 
a  summary  proceeding  is  an  action  after  judgment,  it  is  the 
subject  of  appeal  to  the  (General  Term  of  the  Supreme  Oourt. 
Such  appeals  have  heretofore  been  entertained,  and  I  perceive 
no  reason  to  doubt  that  a  further  appeal  will  lie  to  this  court. 
(See  81  N.  T.  417.) 

On  what  ground  is  it  held  of  no  effect  as  a  determination 
of  the  title  to  the  surplus! 
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It  iB  Bnggested,  that,  in  the  foreclosure  sait  the  rights  of  the 
defendants  inter  sese  were  not  the  subject  of  litigation.  The 
contingent  right  of  this  plaintiff  to  dower  was  not  aAd  conld 
not  be  inquired  into ;  and,  as  she  had  no  defense  to  the  fore* 
closure  and  could  not  impeach  the  mortgage,  she  was  not 
called  apon  to  appear  or  answer,  and  her  rights  have,  there- 
fore, ^'  not  been  passed  upon."  This  seems  to  pie  to  be  the 
whole  question :  Whatever  proceedings  the  statute  authorized, 
in  the  first  instance,  by  waj  of  foreclosure,  and  next,  as  sup- 
plemental thereto  in  the  order  disposing  of  the  surplus,  she 
was,  when  made  a  party  to  the  action,  called  upon  to  meet, 
in  the  manner  prescribed  by  the  established  practice  and 
rules  of  the  court.  A  party  is  taken  to  know,  and  must  be 
deemed  to  know,  all  the  consequences  of  a  due  and  regular 
course  of  proceeding,  from  the  moment  he  is  duly  served 
with  process  requiring  his  appearance  therein,  and  so  far  as 
his  rights  may  be  affected,  he  is  bound  to  avail  himself  of  the 
prescribed  and  customary  modes  of  protecting  those  rights. 
Having  an  opportunity  to  appear  for  that  purpose,  stands,  as 
to  the  effect  of  the  proceeding  as  respects  any  collateral 
inquiry  into  its  effect,  in  the  place  of  actual  appearance. 
To  say  that  the  finding  of  the  referee  and  the  order  of  the 
court  thereupon  did  not  adjudge  the  defendant  to  be  entitled 
to  the  surplus,  except  as  against  those  who  actually  appeared 
before  him  as  parties,  wotQd  subvert  the  plainest  principles 
governing  the  effect  of  formal  judicial  inquiry  and  determi- 
nation ;  and  changing  the  form  of  the  proposition,  by  saying 
that  it  adjudged  the  defendant  entitled  only  as  against  those 
who  were  l^ally  before  him  as  parties,  only  raises  the  ques- 
tion, who  are  to  be  deemed  parties  for  the  purposes  of  the 
proposition  f 

The  statute,  and  the  established  practice  and  rules  of  the 
comt,  were  notice  to  the  plaintiff,  from  the  moment  the  suit 
was  conmienoed  by  service  of  the  summons  upon  her,  that,  if 
she  claimed  any  right  to  the  surplus  or  any  part  thereof,  she 
must  appear  in  the  action  or  file  notice  of  her  claim ;  and,  in 
a  legal  sense,  every  step  in  the  action  and  in  the  proceedings 
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for  the  diBpoBition  of  the  sarplus  was  taken  with  that  notice 
in  fall  operation  upon  the  plaintiff. 

If  the  argument  urged  by  the  respondent  has  any  force, 
where  does  it  stop  ? 

It  is  not  confined  to  the  peculiar  case  of  the  present  plaintiff. 
Judgment  creditors,  junior  incumbrancers,  even  the  husband 
himself  may,  on  like  supposed  grounds,  neglect  to  appear  in 
the  action,  neglect  to  file  any  notice  that  they  claim  to  be 
entitled  to  the  surplus,  and  after  a  reference  has  been  had 
and  the  power  of  the  court  conferred  by  the  statute  has  been 
zeroised  by  an  order  paying  out  the  money,  and  such  ordar 
has  been  completely  executed,  they  may  commence  their 
independent  suits  against  the  recipient,  and  hold  all  the  pro- 
ceedings a  nullity  as  to  any  effect  upon  their  title.  This  is 
to  make  the  proceedings  a  farce,  and  the  power  of  the  court 
to  order  payment  of  the  money  a  mere  authority  to  appoint 
a  custodian  to  hold  the  surplus  in  trust  for  the  benefit  of 
whom  it  may  concern. 

Such  is  not  the  effect  of  the  proceeding. 

In  what  I  have  said  I  raise  no  question  of  the  power  of 
the  Supreme  Court  to  open  the  inquiry  where  a  default  is 
excused  and  injustice  appears  to  have  been  done;  or  of  its 
power,  after  the  money  has  been  paid  according  to  the  order, 
to  compel  the  recipient  to  bring  it  back  into  court  for  a  just 
distribution.  But  so  long  as  that  order  stands  unrevoked, 
unreversed  and  in  ftiU^  force,  a  party  to  the  foreclosure  cannot 
maintain  an  action  to  recover  the  money  or  any  interest 
therein,  against  him  to  whom  by  such  order  it  has  been 
awarded  and  to  whom  it  has  been  paid. 

I  think  the  judgment  herein  must  be  reversed ;  but  the 
action  being  one  in  which  costs  are  discretionary,  and  the 
questions  such  that  the  plaintiff  had  judgment  of  the  Supreme 
Oourt,  at  Special  Term  and  in  General  Term,  in  her  favor, 
the  reversal  should  be  without  costs. 

Hasok,  J.  I  concur  in  the  opinion  of  Woodbxjff,  J^  in 
this  case. 

Gboveb,  J.,  also  concurred  with  Woodbitff,  J. 

Judgment  aflbmed* 
Vol.  IV.       69 
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Japhet  M.  Thobp  €t  al.f  Appellants,  v.  Asaus  Boes,  Bee- 

pondent. 

AOBKKMicwT.    Implied  fbomisb.    Patmbkt  of  xorst  iob  ahothxe's 

TJBB.  BXIKBDT.  PaBOL  ETIDKNCB,  ADMISSION  OF  TO  TABT  TEEMS  OF 
WHITrER  AGBEEMXRT,  OB  TO  ESTABLISH  A  RSW  AED  BBPAEATE  FRIOE 
OB  OORCUEBEKT  AOBEEMERT.  JUDOMXHT  AFFIBMBD,  IF  COBBECT 
IKDEFEKDEKT  OF  SUCH  TESTDCOITY. 

Where  full  and  complete  pezforaumoe  of  a  eontrmct,  hy  parties  ready  and 
willing  to  perform  aooording  to  agreement,  is  frustrated  by  the  neglect 
or  refnaal  of  the  other  party  to  the  contract  to  lemore  certain  obstacles 
to  complete  performance,  which  it  was  hisdntj  to  xemore, — saehnegleel 
or  refusal  constitutes  a  perfect  ezcose  for  non-performance,  and  the  parties 
so  performing  to  the  extent  of  their  ability  can  reoorer  the  foil  Talne  of 
their  contract. 

Th^  cannot  themselyes  incnr  the  expense  of  remoTing  snch  obstacles,  and 
then  recorer  from  the  other  party  the  amount  so  expended,  as  that  would 
be  to  impose  npon  him  an  obligation  which  he  nerer  agreed  to  assume. 

[The  last  proposition  embraces  the  real  point  determined  in  the  case,  as  the 
action  was  brought  to  recorer  moneys  expended  in  the  manner  and  far 
the  purpose  indicated.  The  Ast  proposition,  however  true  and  distinctly 
afflimed,  is  merely  a  dittum,  as  no  such  case  was  before  the  court ;  the 
pl^nnny  were  not  seeking  full  payment  on  a  contract  unftdfilled  by  rea- 
son of  the  neglect  of  the  defendant ;  but  additional  payment  for  expenses 
incurred  by  them  in  fulfilling  the  contract,  which  they  allege  it  was  his 
duty  to  incur,  or  to  assume.  The  first  proposition,  therefore,  only  serres 
to  point  out  to  the  plaintjfib  a  remedy  of  which  it  was  then  too  late  to 
avail  themselyes.] 

The  principle  of  the  second  and  essential  proposition  may  be  otherwise 
stated,  thus : 

The  payment  by  the  plaintiflb  of  any  sum,  which,  by  the  terms  of  their 
contract,  they  were  not  bound  to  pay,  in  order  to  fully  execute  their  agree- 
ment with  the  defendant,  and  whidi  he  has  refused  to  pay,  is  volimtBiy 
upon  their  part»  and  without  authority  from  the  party  sought  to  bo 
diarged,  and  imposes  upon  him  no  legal  obligation  to  refund. 

A  request  to  pay,  or  a  promise  to  refund,  cannot  be  impUed  from  a  r0r«erf 
Impair. 

It  will  be  obserred,  that  both  prevaling  and  dissenting  opinions  concur  in 
this,  that  error  was  committed  by  the  referee  in  the  admission  of  evidenee 
to  prove  a  different  contract  tmm  that  entered  into  in  writing,  and  whidi 
was  put  in  proof  upon  the  trial.  Dwight,  J.,  dissenting,  finds,  that  the 
judgment  was  controlled  or  influenced  by  this  evidence,  and,  on  thai 
ground,  would  reverse  the  judgment  and  grant  a  new  trial ;  WoomuiT, 
J.,  whUe  opposing  the  grounds  upon  which  the  decision  of  the  referee 
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and  of  the  Sapreme  Comt  was  placed,  reachea  the  lame  oondodoa 
— advene  to  a  reooveiy — npon  Other  groands  brought  toTiewIn  the 
eaae,  which  se^  abova 

A.  C.  Morris^  for  the  appellaiitB.  < 

Thk  plaintiffi  are  masons^  and  made  a  contract^  in  writing, 
with  the  defendant  to  do  the  mason  work  upon  three  build- 
ings which  the  defendant  was  erecting  npon  lots  Kos.  42  and 
44  Ooavemeur  street,  in  the  city  of  New  York. 

This  contract,  among  other  things,  required  the  plaintifb 
to  laj  drain  pipes  upon  the  two  lots  and  connect  them  with 
the  sewer  in  the  street. 

By  a  city  ordinance,  no  connection  can  be  made  with  a 
sewer  except  by  a  plumber  specially  licensed  for  that  purpose, 
who  must  first  obtain  a  permit  from  the  Croton  Water  Board, 
and  pay  a  fee  of  $10  for  each  house  connected.  The  custom 
is  for  the  plumber  to  pay  the  fee  when  he  applies  for  the 
license.  • 

There  were,  upon  the  two  lots  connected,  five  houses. 

The  plainti£b  employed  a  licensed  plumber  to  make  the 
connection,  who  paid  the  Groton  Water  Board  fees,  amount- 
ing to  $50,  which  was  afterward  repaid  by  the  plaintiffs  to 
die  plumber. 

The  defendant  refused  to  repay  this  to  the  plainti£B»,  and 
they  brought  suit. 

Upon  the  trial  before  the  referee  the  plaintiffs  proved  these 
facts  and  rested. 

The  defendant's  counsel  then  called  Angus  Boss,  the' defend- 
ant, who,  under  objection  and  exception  of  the  plaintifb' 
counsel,  was  allowed  to  testify  to  a  conversation  between 
himself  and  one  of  the  plaintiffs  the  day  before  the  contract 
was  signed,  in  which  conversation,  as  he  testified,  the  terms 
of  the  contract  were  discussed,  and  the  plaintiffs  agreed  to 
pay  the  Oroton  Water  Board  fee  for  connecting  with  the 
sewer. 

He  was  followed  by  William  H.  Hanlon,  who,  under  the 
same  objection  and  exception,  testified  to  the  same  fact 

After  tiiis  testimony  was  taken,  the  plaintifBs'  counsel 
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moved  to  strike  it  oat  as  inconsistent  with  the  written  eon- 
tract.  The  motion  was  denied,  and  the  plaintiffs'  counsel 
excepted. 

The  referee,  upon  the  evidence  of  these  two  witnesses,  con- 
tradicted by  the  testimony  of  the  plaintiff,  found  in  favor  of 
the  defendant,  holding  that  there  was  a  double  contract,  one, 
in  writing,  for  the  work,  and  the  other,  by  parol,  to  pay  the 
Croton  Water  Board  fee. 

The  plaintiffi  appealed  to  the  General  Term,  which  affirmed 
the  judgment  of  the  referee. 

I.  The  law  will  imply  a  promise  on  the  part  of  the  defend- 
ant to  repay  to  the  plainti&  the  Croton  Water  Board  fee, 
which  they  necessarily  paid  to  enable  them  to  complete  the 
work  called  for  by  their  contract. 

The  plaintiff  did  what  was  shown  to  be  customary  and 
indispensable:  they  employed  a  licensed  plumber  to  make 
the  connection  with  the  sewer. 

The  authority  to  the  plumber  to  p%y  the  fees  was  not 
•expressed,  but  involved  in  the  employment. 

The  same  as  the  law  would  imply  a  promise  on  the  part  of 
the  plaintiflb  to  repay  the  fee  to  the  plumber,  it  will  imply  a 
promise  on  the  part  of  the  defendant  to  repay  it  to  the 
plaintii&. 

II.  The  evidence  of  the  conversation  which  took  place  the 
-day  before  the  signing  of  the  written  contract  should  have 
been  excluded,  imder  the  well  settled  rule  which  excludes 
evidence  of  all  conversation  and  negotiations  preliminary  to 
the  execution  of  a  written  agreement  for  the  purpose  of  vaiy- 
ing  or  adding  to  the  agreement  (2  Phil,  on  Ev.  666,  Isaac 
IJdwards'  ed.  et passim;  Boyle  v.  Agawam  Canal  Company j 
22  Pick.  S81 ;  Rich  v.  Jaoksm^  4  Brown  Ck  615,  and  the 
case  of  Jackson  v.  Rich^  in  the  Com.  Pleas  there  referred  to; 
Brigham  v.  BogerSy  17  Mass.  571.) 

The  testimony  of  the  defendant  and  his  witness  Hanlon, 
is  not  of  a  distinct  and  separate  agreement  in  relation  to  the 
'Croton  Water  Board  fee  (as  such  it  would  be  wholly  without 
consideration) ;  on  the  contrary,  the  testimony  shows  that  the 
question  of  the  payment  of  this  fee  was  discussed  as  part  of 
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the  contract  in  reference  to  the  mason  work,  the  day  before 
the  written  contract  was  signed. 

It  is  to  be  gathered  from  this  testimony  (which  shows  that 
the  contract  was  signed  the  next  day  withoat  further  nego^ 
tiation),  that,  at  the  time  of  the  conversation,  the  work  to  be 
done  had  been  specified,  and  the  snm  of  $4,700  proposed  by 
the  plaintiffi  as  its  price,  and  that  the  defendant  required 
that  the  plaintiffs,  for  this  $4,700,  should,  in  addition  to  doing 
the  work  specified,  pay  the  Croton  Water  Board  fee.  If  the 
plaintiffi  assented  to  the  payment  of  this  fee,  they  virtnally 
consented  to  receive  for  their  work  $4,650,  instead  of 
$4,700. 

It  would  be  impossible  to  sastain  the  agreement  to  pay  the 
Croton  Water  Board  fee,  except  as  part  of  the  agreement  to 
do  the  mason  work,  if  for  no  other  reason,  because  it  would, 
standing  by  itself,  be  wholly  without  consideration,  ahd  this 
the  defendant  would  have  found  if  the  plaintiffs  had,  when 
they  had  reached  this  point  of  the  work,  stopped  because  of 
the  non-payment  of  the  fee  by  the  defendant. 

III.  Of  course  there  can  be  no  pretense  that  the  defendant, 
either  by  his  pleading  or  his  testimony,  has  presented  a  case 
for  reforming  the  written  agreement.  {Lymom  t.  Mutual 
Instirance  Ccm/pany^  17  Johns.  373 ;  2  Johns.  Ch.  274,  585, 
et  jpamm.) 

rV.  With  all  respect  to  the  learned  judge  who  delivered 
the  opinion  of  the  court  below,  the  case  of  Hich  v.  Jacksony 
above  cited,  is  not  only  in  point,  but  it  was,  in  its  origin,  on 
all  fours  with  the  present  case. 

The  suit  was  first  brought  in  the  Common  Pleas  by  Jack- 
son against  Bich,  and  was  (as  in  the  present  case)  upon  an 
implied  assumpsit  of  the  defendant  to  repay  to  the  plaintiff 
£16  8s.,  which,  as  the  tenant  of  the  defendant,  he  had  been 
obliged  to  pay  for  taxes,  in  defense  of  his  possession. 

No  express  agreement  was  attempted  to  be  shown,  the 
plaintiff  relying  simply  upon  his  right  as  tenant  to  defend 
his  possession. 

As  in  the  present  case,  the  defendant  offered  witnesses  to 
show,  that,  in  a  preliminary  negotiation  for  the  lease  under 
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which  the  plaintiff  held,  it  was  agreed  that  the  plaintiff 
shonld  pay  all  taxes. 

The  plaintiff  prodaced  the  lease,  which  was  silent  abont 
the  taxes,  and  the  oonrt  exdaded  the  testimony  as  varying 
the  written  contract. 

The  case  of  Rick  v.  Jackson  (with  the  title  reversed),  was 
a  suit  in  chanceiy,  brought  by  the  landlord,  upon  his  defeat 
in  the  Common  Pleas,  to  reform  the  lease,  by  inserting  in  it 
the  agreement  on  the  part  of  the  tenant  to  pay  the  taxes.. 
There  was  no  pretense  of  fraud  or  mistake,  and  the  plaintiffs 
£uled  in  chancery,  where  it  is  an  established  principle  that 
equUas  seg[uiiur  legum^  for  the  same  reason,  to  wit,  that  the 
written  agreement  meiged  all  preliminary  conversations  and 
n^;otiations. 

It  will  be  noticed  that  in  this  case  the  court  did  not  fall 
into  the  error  of  therleamed  referee  in  the  court  below,  who 
says :  ^^  The  law  will  not  imply  a  promise  on  the  part  of  the 
defendant  to  pay  for  that  which  he  refused  to  pay  for,  and 
which  the  plaintifb  expressly  agreed  to  pay  for."  The  learned 
referee  seems  unconscious  that  he  is  here  begging  the  whole 
question.  The  plaintiffi  deny  that  they  agreed  to  pay  the 
fee,  and  refer  to  the  written  agreement  as  conclusive  that  they 
did  not. 

The  learned  judge,  while  adopting  the  ingenious  notion  of 
the  referee,  of  two  contracts,  admits  that  tiie  agreement  to 
pay  the  Croton  Water  Board  fee  does  diminish  the  plaintiffs' 
compensation  under  their  contract ;  but  says  that  this  is  only 
incidentally.  When  the  plaintiffs  took  the  precaution  to  put 
their  agreement  in  writing,  they  sapposed  that  they  were 
securing  to  themselves  the  compensation  of  $4,700  for  their 
work,  and  whether  this  compensation  is  to  be  reduced  $50, 
directly  or  incidentally,  they  cannot  help  feeling  aggrieved. 

The  learned  judge  puts  the  following  case :  ^^  A  builder 
enters  into  a  written  agreement  with  me  to  build  a  house, 
specifying  all  the  particulars.  The  house  is  finished,  and  I 
pay  him  the  agreed  compensation.  He,  afterward,  demands 
payment  of  his  lawyer's  fee.  I  refuse,  on  the  ground  that  it 
was  agreed  by  the  parties,  before  the  written  agreement  was 


r 

1868.] 

t 

*                                                                                          4 

Thosp  v.  Robs. 

s 

551 

Argnment  of  Connwl. 

I  . 


signed)  diat  he  was  to  pay  all  legal  expenses.    Is  not  this,  he 
asks,  a  distinct  agreement  from  the  written  one?" 

The  case  is  not  clearly  pnt.  I  will  answer  the  question 
with  the  following  cases : 

1.  A  builder,  about  contracting  with  A  to  build  him  a 
house,  proposes  to  employ  a  lawyer  to  draw  the  papers,  and 
upon  A's  objecting  to  the  expense,  promises  to  pay  the  whole 
of  it  himself.  So  far  from  this  being  a  distinct  agreement 
from  the  building  contract,  it  is  no  agreement  at  all.  In  a 
suit  brought  by  the  builder  against  A  for  his  share  of  the 
expense,  A  would  rely,  not  upon  the  builder's  agreement  to 
pay  the  whole,  but  upon  the  absence  of  any  agreement  upon 
his  (A's  part)  to  pay  any  part 

2.  The  parties  go  to  a  lawyer  to  have  the  agreement  put 
in  writing,  with  the  understanding  that  each  shall  pay  his* 
share  of  the  expense.  The  terms  of  the  building  contract 
are  discussed.  A  gives  a  specification  of  the  work  to  be  done^ 
and  the  builder  names  the  price,  $4,700.  A  says,  ^'  Yon  pay 
the  lawyer's  expenses,  and  I  agree."  The  builder  assents 
and  settles  the  lawyer's  bi]l  on  the  spot,  and  then  the  contract 
is  put  in  writing.  Here,  again,  we  find  no  agreement  about 
lawyer's  fees. 

Take  the  case  last  supposed,  up  to  the  point  of  A's  pro- 
posing that  the  builder  pay  the  lawyer's  fee.  Instead  of 
paying,  the  builder  replies,  ^^  Well,  I  suppose  I  will  have  to 
stand  it."  Here  we  have  an  executory  agreement  on  the  part 
of  the  builder  to  release  A  from  an  obligation  to  pay  his  share 
of  the  lawyer's  charges.  By  what  consideration  is  this  agree- 
ment supported!  Clearly  by  the  consideration  of  the  build- 
ing contract  of  which  it  forms  part.  If  omitted  from  the 
writing  it  would  be  impossible  to  enforce  it,  and  A  would 
have  no  defense  to  a  suit  brought  by  the  builder  for  his,  A's, 
share  of  the  expense. 

Y.  The  extraordinary  astuteness  by  which  the  learned 
referee  escapes  from  a  well  settled  and  most  beneficial  rule 
of  law  finds  no  excuse  in  any  particular  merit  of  the  defend- 
ant's case. 

1.  The  reason  why  the  $S0  fee  was  not  demanded  from 
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the  defendant  at  the  time  he  paid  the  price  in  fall  nnder  the 
contract,  Ib  perfectly  apparent:  the  plomber'a  bill  had  not 
then  been  sent  in  to  the  plaintiffs. 

2.  The  plaintiffs  deny  that  they  ever  agreed  to  pay  this  fee ; 
and  the  testimony  of  the  defendant  and  his  witness  Hanlon, 
in  regard  to  the  allied  conversation,  is  vague  and  unsatisfae- 
tory,  the  witnesses  contradicting  each  other  in  almost  eveiy 
detail. 

A,  B.  MtUardy  for  the  respondent. 

I.  The  appellants'  claim  is  not  founded  upon  the  written 
contract,  but  upon  the  respondent's  obligation  to  pay  money 
paid  by  the  appellants  for  the  respondent's  benefit  at  his 
request.    The  appellants  took  this  position  on  the  trial. 

n.  The  evidence  to  which  the  appellants  excepted  was  not 
offered  to  add  to  or  vary  the  written  agreement,  and  did  not 
have  that  effect.  The  sole  purpose  of  that  evidence  was  to 
show  a  parol  contract  in  regard  to  tapping  the  sewer.  This 
is  the  ground  assumed  by  the  referee  in  his  finding. 

III.  The  plaintiffs  failed  to  prove  a  request  by  the  defend- 
ant that  the  plaintiffi  should  pay  for  tapping  the  sewer. 

Assuming  the  evidence  objected  to  had  been  rejected,  the 
plaintiffi  could  not  recover.  (See  Henn,  Glass  Faetory  v. 
Beedy  6  Cow.  588 ;  Mvrray  v.  Bogart^  14  Johns.  818 ;  Ifenr 
derJxmk  v.  HophimSy  8  id.  249 ;  Spencer  v.  Somitoga  cfe  Wash- 
ington B,  B.  Company  J  12  Barb.  382 ;  Harper  v.  Lecbl^  10 
How.  Pr.  276.) 

WooDBUFF,  J.  The  judgment  herein  cannot,  I  think,  be 
sustained  upon  the  grounds  upon  which  the  decision  was 
placed  by  the  referee,  or  by  the  Supreme  Court,  to  wit,  that 
the  parol  agreement  of  the  plaintifis  to  pay  the  license  fee 
for  tapping  the  sewer,  made  cotemporaneously  with  the 
execution  of  the  written  agreement,  was  binding  upon  them 
though  not  included  in  the  writing,  because  it  was  a  separate 
or  collateral  undertaking. 

The  defendant  agreed,  in  writing,  to  pay  to  the  plainti£& 
$4,700,  and  no  more. 
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The  plainti£&,  on  the  other  hand,  agreed,  by  the  writing, 
that  for  that  $4,700  they  wbnld  do  and  perform  certain  work, 
labor,  etc.,  mentioned  therein. 

Now  to  permit  the  defendant  to  show,  that  it  was  at  the 
time  of  the  making  of  the  agreement  Vjerbally  stipulated 
that  for  that  same  $4,700  the  plaintiffs  should  do  or  pay 
any  thing  which  the  writing  did  not  expressly  nor  impliedly 
embrace  and  bind  them  to  do  or  pay,  is  to  allow  the  written 
contract  to  be  altered  by  parol.  Just  as  much  so  as  it  would 
be  altered  by  permitting  the  plaintifib  to  prove  that,  besides 
the  payment  of  the  $4,700,  the  defendant  was  to  do  or  pay 
something  else  as  a  further  compensation  for  what  tho 
plaintiff,  by  the  writing,  agreed  on  their  part  to  do. 

Whatever  the  plainti£&  were  bound  to  do,  was  to  be  paid  for 
by  the  $4,700.  Whatever  the  defendant  was  bound  to  p^y 
was  to  be  recompensed  by  just  what  the  plaintifb  agreed  to  do. 
And  to  each  of  them  the  writing  is  the  sole  and  exclusive 
evidence.  It  was  not,  therefore,  competent  to  show  by  parol, 
that  for  this  same  $4,700  the  plaintiffs  were  also  to  do  some- 
thing which  the  written  agreement  did  not  bind  them  to  do. 

It  is  insisted  that  the  fair  interpretation  of  the  vn'iting 
bound  the  plaintiffl  to  perform  the  work  of  tapping  the  sewer, 
and  therefore,  by  implication,  botmd  them  to  pay  tho  license 
fee,  without  the  prepayment  of  which  they  could  not  perform 
the  work. 

I  express  no  opinion  upon  the  construction  of  the  contract 
in  that  respect,  or  on  the  supposed  implication. 

My  conclusion  is,  that  the  judgment  should  be  afiSrmed 
upon  this  very  brief  statement  of  the  right  and  duty  of  the 
parties,  viz. : 

The  plaintiffs  were  bound  by  the  true  meaning  and  effect 
of  the  written  agreement,  to  procure  the  license  to  tap  the 
sewer,  and  pay  therefor,  or  they  were  not  so  bound. 

If  they  were  bound  by  the  writing  to  procure  the  license 
and  pay  therefor,  then  of  course  they  cannot  recover  it  from 
the  defendant. 

If  they  were  not  so  bound,  then  they  have  paid  the  money 
without  the  defendant's  request,  and  without  any  authority  to 
Vol.  IV.       70 
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pay  money  on  his  acoonnt ;  it  was  a  Tolontaiy  psTment^  and 
impoeed  on  him  no  I^al  obligation  to  refund. 

It  is  askedf  were  the  plaintiflb  (if  not  themaelTes  bonnd  to 
pay  the  license  fee),  bound  to  Buffer  the  performance  of  the 
work  to  be  defeated  by  the  defendant's  non-payment  of  the 
license  fee,  and  so  lose  the  profits  of  their  contract  t 

By  no  means.  Doing  on  their  own  part  all  that  they  were 
bound  by  their  contract  to  do,  or  all  that  they  could  lawiuDy 
do,  if  the  defendant  failed  to  remove  any  obstade  to  the 
complete  performance  which  it  was  his  duty  to  remove,  his 
n^lect  or  refusal  would  be  to  them  a  perfect  excuse,  and 
they  could  recover  all  the  value  of  their  contract. 

If  a  builder  contracts  with  another  to  build  for  him  a 
house  upon  a  specified  lot  of  land,  but  finds  when  he  begins 
to  build,  that  another  is  in  possession,  and  is,  in  feet,  the 
owner,  the  builder  cannot  purchase  the  lot  for  the  contract- 
ing party  and  recover  from  him  the  price  paid,  on  the  idea 
that  without  such  purchase  he  could  not  perform  his  con- 
tract and  realize  the  profits  thereof 

Or  if  he  finds  the  lot  in  the  possession  of  a  tenant  under  an 
unexpired  lease,  he  cannot  purchase  the  unexpired  term  and 
charge  the  purchase  money  to  the  contracting  owner  of  the  fee. 

And  so,  generally,  where  one  has  contracted  to  perform 
work,  etc.,  of  the  description  in  question,  if  he  find  obstacles 
in  the  way  which  cannot  be  removed  without  the  payment 
of  money,  and  it  is  the  duty  of  the  party  contracted  with  to 
remove  such  obstacles,  and  so  enable  him  to  perform  his  con- 
tract, he  may  require  such  party  to  remove  them,  and  if 
such  party  refuse  he  will  be  excused  pro  tanto  from  the  per- 
formance of  his  contract,  and  may  recover  his  full  profits, 
but  he  cannot  volunteer  to  pay  tho  money  himself,  and  then 
compel  the  others  to  repay  that  which  he  had  refused  to  pay. 
It  would  be  strange  if  a  request  that  the  plaintiff  pay  mon^ 
could  be  implied  from  the  reftasal  of  the  defendant  to  pay  it. 

Upon  this  ground  the  judgment  must  be  aflirmed. 

DwiOHT,  J.  (dissenting).  Action  for  tnoney  paid  by  the 
plaintiffs  for  the  use  of  the  defendant.    The  plaintifb,  who 
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were  masouB,  entered  into  a  written  contract  with  the  defend- 
ant to  erect  and  finish  certain  brick  honsee  on  lots  beldnging 
to  the  defendant  in  tiie  city  of  New  York.  The  plaintiflb 
were  to  fumish  all  the  materials  and  do  all  the  labor  for  a 
specified  price,  in  gross,  viz.,  the  sum  of  $4,700.  The  specifi- 
cations required  the  construction  of  fiye  drains  to  connect  as 
many  vaults,  on  the  premises,  with  the  sewer  in  the  street. 
An  ordinance  of  the  city  required  that  a  fee  of  ten  dollars 
for  each  drain  should  be  paid  to  the  Croton  Aqueduct  Board 
for  the  privilege  of  tapping  the  sewer.  The  plaintiffi  hired 
a  licensed  plumber  to  tap  the  sewer  for  the  five  drains.  The 
plumber  paid  the  fees,  amounting  to  fifty  dollars,  the  plaint- 
iffs reimbursed  him  the  amount  and  brought  this  action  to 
recover  the  same  from  the  defendant  On  the  trial,  before  a 
referee,  the  plaintifis  proved  the  written  contract,  the  ordi- 
nance of  the  city,  and  the  payment  of  the  fees,  and  rested. 
The  defendant  then  offered  evidence  of  a  conversation, 
between  one  of  the  plaintiflb  and  himself,  relative  to  the  pay- 
ment of  the  fees  in  question,  which  occurred  before  the  exe- 
cution of  the  contract  in  proof.  The  plaintifb  objected  to 
the  evidence  as  incompetent,  because  it  tended  to  add  to  or 
vary  the  written  contract ;  the  objection  was  overruled  and 
the  plaintifib  excepted.  The  evidence  thus  admitted  was  to 
the  effect,  that,  as  the  negotiations  between  the  parties  were 
closing,  the  architect,  who  was  to  draw  the  contract  and 
specifications,  being  present,  one  of  the  plaintifb  said  to  the 
defendant,  **  Now,  Mr.  Boss,  you  ought  to  pay  for  the  tapping 
of  the  sewers."  The  defendant  answered,  ^^  No,  I  will  not 
pay  for  anything."  The  architect  then  said  to  ihe  plaintiff 
present,  ^^  What  do  you  say,  Mr.  Thorp  t  I  want  ihis  thing 
fairly  understood."  Thorp  answered,  ^^  Well,  I  suppose  I 
will  have  to  stand  it,"  and  the  architect  replied,  ^^  Wdl  I  will 
draw  up  the  contract"  The  contract,  as  drawn  and  exe- 
cuted, made  no  reference  to  the  payment  of  the  fees  in 
question. 

The  referee  found  the  facts  as  above,  and  reported  in  favor 
of  the  defendant.  Judgment,  accordingly,  was  affirmed  at 
the  Oeneral  Term,  and  the  plaintiffi  appeal  to  this  court. 
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It  ifi  dear  that  the  evidence  of  the  parol  agreement,  pjre- 
liminary  to  the  written  contract,  was  improperly  admittecL 
The  rnle  is  elementary,  that  the  written  agreement  most  1>e 
taken  to  be  the  repository  and  evidence  of  the  final  intention 
and  understanding  of  the  parties.  No  matter  what  the  pre- 
vious negotiations  or  agreements  may  have  been,  the  parties 
will  be  held  to  have  finally  agreed  and  decided  npon  the 
covenants  and  conditions  expressed  in  the  written  agreemoit. 
By  the  contract  in  this  case,  the  plaintiflb  agreed  to  do  certain 
things  for  a  stipulated  price.  The  specifications,  attached, 
stated  in  detail  what  it  was  they  agreed  to  do.  They  were  to 
furnish  all  the  materials,  and  do  all  the  work  required,  to 
erect  and  finish  the  buildings  according  to  the  specifications. 
The  building  of  the  drains  and  the  work  of  connecting  them 
with  the  sewer,  was  embraced  in  the  specifications.  The 
efiect  of  the  parol  agreement,  admitted  in  evidence,  was  to 
charge  the  plaintifis  with  the  additional  obligation  to  pay 
the  Croton  Aqueduct  Board  for  the  privilege  of  tapping  the 
sewer.  This  payment  was  not  called  for  by  the  terms  of  the 
written  contract,  neither  was  it  within  its  legal  construction. 
It  was  no  part  of  the  work  of  erecting  and  finishing  the  build- 
ings, nor  of  constructing  the  drains,  nor  of  connecting  them 
with  the  sewer.  It  was  not  the  payment  of  a  fee  for  license 
to  do  the  work.  The  plaintifis  employed  for  that  purpose  a 
plumber  already  licensed  to  do  all  branches  of  work  in  his 
line.  The  fees  in  question,  which  were  required  by  law  to 
be  paid  before  the  connection  with  the  sewer  would  be  pea^ 
mitted  to  be  made,  were  evidently  imposed  for  the  defend- 
ant's privilege  of  draining  his  premises  into  and  through  the 
public  sewer.  The  payment  of  such  a  charge  was  wholly 
without  and  beyond  the  scope  of  the  plaintiffi'  undertaJdng 
in  their  written  contract,  and  to  require  it  of  them  would  be 
to  impose  upon  them  an  obligation  not  expressed  in  nor  to 
be  implied  f]X)m  that  writing.  How  then  can  it  be  said  that 
the  parol  agreement,  admitted  in  evidence,  did  not  vary  the 
written  agreements!  The  view  urged  by  the  respondent 
here  and  taken  in  the  court  below  is,  that  this  was  a  distinct 
and  independent  agreement,  relating  to  matter  not  embraced 
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in  the  written  contract,  and  therefore  not  in  conflict  there- 
with. Bnt  it  is  not  bo.  Though  it  do  not  contradict  the 
written  agreement,  yiz.,  by  negativing  any  thing  which  is 
there  affirmed,  it  clearly  does  add  to  the  written  agreement, 
viz.,  by  affirming  what  is  not  there  affirmed.  The  question 
is,  what  have  the  plaintiffis  nndertaken  to  do  in  the  matter 
of  the  erection  and  finishing  of  these  houses }  To  put  the 
answer  to  that  question  beyond  all  doubt  or  cavil,  they  have 
entered  into  a  written  contract  with  specifications,  and  the 
rule  is  inflexible,  that,  except  for  the  purpose  of  reforming 
that  contract  on  the  ground  of  fi'aud  or  mistake,  no  court 
will  go  behind  the  contract  itself  to  inquire  what  may  have 
been  the  previous  negotiations,  understandings  or  even  agree- 
ments between  the  parties.  The  referee,  therefore,  erred  in 
admitting  the  evidence  objected  to  by  the  plaintiffl,  and  for 
that  reason  the  judgment  should  be  reversed  and  a  new  trial 
granted. 

Hunt,  Ch.  J.,  and  Oboveb,  Masoist,  Oleiuls  and  Bacon,  J  J., 
concurred  with  Woodeufp,  J. 

Judgment  affirmed  with  costs. 
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Ahbbobs  OraMj  Bespondent,  v.  Thb  Umas  Bask  of  Boch- 

Appellant 


Saub.   Pabtrbbship.    Biohtb  akd  UABiLiTm  ov  ymsmoL   Aaaaw- 

WOT  FOB  BBHBflT  09  CBBDITOBS.     PaBOL  BViUKBOB.     QUBVfJUB  OF 
LAW. 

Under  a  Mle  of  the  entire  nndivided  interest  of  the  Te&dor,  In  %  eeitein 
pertnership  and  the  propertj  thereof,  in  terms  emhradng,  besides  enu- 
merated srtieles» '' all  other  property  and  Tslnable  thing  or  things  bekn^ 
ing  to  said  ilntty  of  eveij  kind  and  natvre ; "  the  halanne  of  a  hsnk 
aooonnt  to  tlie  credit  of  the  said  firm,  hot  unknown  to  all  of  the  paitiea 
at  the  time  of  tlie  sale  and  transfer,  it  to  be  regarded  as  among  the  piop* 
erties  subject  to  snch  sale  and  transfer,  snd  tlie  Tendee  succeeds  to  the 
rights  therein  of  the  vendor. 

A  subsequent  assignment  l^the  firm,  of  which  the  Tendee,  bjTirtoe  of  his 
purchase  and  agreement,  becomes  a  member,  for  the  beoellt  of  eraditsnv 
pasMs  to  the  assignee  such  bank  account^  though  without  Imowledgp  of 
such  account  bj  the  parties ;  and  the  assignee  maj  maintain  an  action 
against  the  bank  to  recorer  the  balance  standing  to  the  credit  of  the  flim. 

Parol  proof  of  an  inrentory  of  the  assets  of  the  firm  made  at  the  time  of 
the  sale  by  one  partner  of  his  interest  in  the  partneiship  and  propertj  is 
inadmissible  to  vazy  or  restrict  the  genersl  operation  of  the  written 
agreement 

The  written  agreement  between  the  parties  haying  expressed  a  conveyance 
of  all  the  interest  of  the  retiring  member,  there  is  no  question  of  fact  to 
be  submitted  to  a  Juiy  as  to  what  tlie  parties  intended  to  eonvey,  and 
no  parol  proof  upon  that  point  is  admissible ;  what  was  the  paopetij 
belonging  to  the  firm  and  conveyed  by  the  agreement  is  a  question  of 
law  for  the  court. 

Dictum.  Tlie  vendee  having  agreed  to  assume  the  vendor's  proportion  of 
all  the  existing  debts  of  the  firm,  his  liability  cannot  be  limited  to  an 
amount  merely  supposed,  at  the  time,  to  embrace  all  of  such  debC%  hut 
is  determined  by  the  actual  indebtedness^  be  the  same  more  or  less  than 
what  is  undentood  to  be  the  amount  of  such  debts. 

Pbiob  to  the  month  of  September,  1859,  the  firm  of  Boach 
&  Mattison  carried  on  the  tin,  copper  and  sheet  iron  busineeB^ 
at  the  city  of  Bochester.  On  the  6th  daj  of  September, 
1859,  Mattison  sold  ont  all  his  interest  in  the  oopartnerahip 
property  to  Calvin  Whaples,  by  an  instrument  which  trans- 
ferred all  his  interest  in  the  property  and  effects  of  the  firm, 
^Hhat  is  to  say,  the  one  undivided  half  of  all  and  singular 
the  said  goods,  working  tools,  notes  and  bills  receivable,  and 
all  other  property  or  valuable  thing  or  things  belonging  to 
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said  firm^  of  ereiy  name  and  kind."  The  assignment  waa 
subject  to  the  payment  of  one-half  of  the  firm  debts,  which 
Whaples  then  expressly  agreed  to  pay. 

Whaples  immediately  entered  into  copartnership  with 
Boach,  taking  the  place  of  Mattison  in  the  firm.  Whaples 
&  Boach  continued  the  business  until  January,  1860,  when 
they  fiedled,  and  made  a  general  assignment  to  the  plaintiff  of 
all  the  copartnership  property.  At  the  time  of  the  sale  to 
,  Whaples,  Boach  &  Mattison  had  an  account  with  the  defend- 
ant, and  there  was  a  balance  owing  them  of  $165.  None  of 
the  parties  were  aware  of  this  balance  until  the  spring  of 
1862,  when  the  plaintiff  ascertained  the  fact  and  demanded 
payment.  The  bank  refused,  claiming  that  it  did  not  belong 
to  the  plaintiff.  On  the  trial,  it  was  shown  that  an  inventory, 
in  writing,  was  made  at  the  time  of  the  sale  to  Whaples. 
The  defendant  offered  to  prove  the  contents  of  the  inventory 
by  parol.  The  court  excluded  the  testimony.  The  defendant 
then  offered  to  prove,  by  parol,  that  the  ssJe  was  made  with 
reference  to  the  inventory,  and  that  the  inventoiy  was  sup- 
posed to  contain  all  the  property  sold.  This  proof  was 
rejected. 

The  defendant  then  offered  to  show,  by  parol,  that  Mattison 
did  not  intend  the  sale  to  Whaples  to  transfer  the  money  in 
Union  Bank.    This  testimony  was  excluded. 

At  the  close  of  the  testimony,  the  counsel  for  the  defendant 
requested  the  court  to  nonsuit  the  plaintiff,  upon  the  grounds, 
'^  first,  that  the  money  or  credit  in  controversy  did  not  pass  to 
Whaples  or  to  the  plaintiff;  second,  that  it  was  not  intended 
to,  and|  therefore,  did  not,  do  so;  third,  that  the  plaintiff 
had  failed  to  establish  any  right  or  title  thereto."  The  mo- 
tion was  denied,  and  the  defendant  excepted. 

The  counsel  for  the  defendant  then  requested  the  court  to 
submit  each  of  the  following  questions  to  the  jury:  First, 
whether  it  was  the  intention  of  Mattison  and  Whaples,  in 
the  sale  by  the  former  to  the  latter,  to  transfer  the  fund  or 
credit  in  questic^i  to  Whaples.  Second,  whether  the  sale,  as 
made,  was  not  by  the  mutual  mistake  of  these  parties,  arising 
from  their  ignorance  of  its  existence  and  other  circumstances. 
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The  court  declined,  and  the  defendant  excepted.  The  jniy 
found  a  verdict  for  the  plaintiff  by  the  direction  of  the  oonrt 
The  General  Term  affirmed  the  rulings  below  and  judgment 
was  entered  for  the  plaintiff,  from  which  the  defendant  now 
appeals  to  this  court. 

JSiward  SarriSy  for  the  appellant. 

I.  The  plaintiff  showed  no  title  to  th»  money  in  question, 
and  the  motion  for  a  nonsuit  should  have  been  granted  upon 
that  ground. 

The  plaintiff,  as  assignee  of  Whaples  &  Boach,  acquired 
title  to  their  copartnership  property  only.  Such  is  the  state- 
ment in  the  case. 

Assuming  that  the  bill  of  sale  from  Mattison  to  Whaples 
was  broad  enough  to  cover  the  money  in  question,  yet  it  is 
quite  evident  that  Whaples  never  allowed  this  money  to  pass 
to  the  firm  of  Whaples  &  Roach ;  he  knew  nothing  of  it ; 
nor  did  Roach,  and  there  is  nothing  in  the  articles  of  copart- 
nership between  Whaples  &  Roach  to  indicate  any  intention 
on  the  part  of  either  of  the  partners  to  transfer  the  money  in 
question  to  the  firm  of  Whaples  &  Roach.  There  is  no  lan- 
guage used  broad  enough  to  include  that  money,  unless  it  is 
by  the  use  of  the  word  ^^  accounts ;"  but  as  language  is  to  be 
understood  in  its  ordinary  meaning,  it  is  submitted  that 
the  parties,  by  the  use  of  the  word  ^'  accounts,"  meant  the 
amounts  due  firom  persons  who  had  dealt  with  tiie  firm  up<m 
credit.  Neither  is  there  any  thing  in  the  partnership  articles 
to  indicate  what  should  be  the  capital  of  the  firm  of  Whaples 
&  Roach.  They  merely  agreed  to  continue  the  business  of 
the  old  firm  of  Mattison  &  Roach,  nor  was  there  any  lan^ 
gnage  used  by  which  it  can  be  said  that  Whaples  agreed  to 
put  the  money  in  question  into  the  firm.  We  must  there- 
fore look  to  what  the  partners  actually  did,  in  order  to  asoef- 
tain  what  was  the  capital  of  the  firm  of  Whaples  &  Roach. 

Whaples,  before  buying,  caused  an  inventory  to  be  taken. 
That  inventory  did  not  embrace  the  money  in  question,  and 
it  was  the  property  embraced  in  the  inventory  that  he 
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actually  put  into  the  firm  of  Whaples  &  Roach,  as  partner- 
flhip  property. 

U.  If  it  should  be  held  that  it  was  not  error  to  refuse  a 
nonsuit,  then  it  should  have  been  submitted  to  the  jury  to 
say,  as  a  question  of  fact,  whether  or  not  it  was  the  intention 
of  the  parties,  that  the  firm  of  Whaples  &  Boach  should 
acquire  the  title  to  the  money  in  question. 

We  say  that  that  question  should  have  been  submitted  to 
the  jury,  because  it  is  quite  evident,  from  the  evidence,  that 
the  sale  by  Mattison  to  Whaples,  and  the  formation  of  the 
partnership  between  Whaples  &  Boach,  were  one  transac- 
tion, and  in  that  case  the  bill  of  sale  and  partnership  articles 
should  be  read  as  one  instrument  (2  Denio,  130),  and  looked 
upon  as  one  transaction.  There  can  be  no  doubt  but  that 
Whaples  understood  that  he  was  to  acquire  title  only  to  such 
property  as  was  actually  put  into  the  firm  of  Whaples  & 
Boach.  At  all  events,  the  bill  of  sale  and  articles  of  copart- 
nership must  be  read  in  the  light  of  surrounding  circum- 
stances, and  when  so  read,  it  cannot  be  said  that  the  meaning 
of  the  parties  is  so  clearly  expressed  in  the  writings,  as  to 
leave  no  doubt  that  the  money  in  question  was  embraced. 
And  in  such  a  case  extrinsic  evidence  is  admissible  as  to  the 
intention  of  the  parties,  and  what  was  their  intention  then 
becomes  a  question  for  the  jury.  {Petit  r.  Shepherd,  82  N.  Y . 
79,  and  cases  cited.) 

QI.  It  was  necessary  for  the  plaintiff  to  show  tliat  the 
money  in  question  had  become  the  money  of  Whaples  & 
Boach,  but  as  the  articles  are  silent  as  to  what  the  capital  of 
the  firm  should  be,  or  at  all  events,  as  they  do  not  show  that 
the  money  in  question  should  be  transferred  to  the  firm,  it 
was  competent  for  the  defendant  to  show  what  was  in  fact 
the  property  of  the  firm,  and  for  that  purpose  the  conversa- 
tion between  Whaples  and  Boach  should  have  been  received, 
and  the  court  erred  in  excluding  the  evidence. 

c/1  G.  Coehrtmey  for  the  respondent. 

I.  The  written  instrument   executed  by  Mattison  and 
Whaples,  is  dear,  plain,  and  unambiguous. 
Vol.  IV.       71 
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By  it,  all  the  copartnership  property  was  sold,  and  was 
designed  to  be  sold,  to  Whaples.  And,  although  Uie  parties 
did  not  know,  at  the  time,  of  a  partiealar  item  of  property, 
it  wonld  pass  by  the  assignment.  {Couch  v.  Delaplaine,  2 
Comst.  397.) 

The  evidence  offered  by  the  defendant  tended  directly  to 
contradict  the  language  and  legal  effect  of  the  writing. 

II.  Conceding  this,  the  defendant  claims  that  the  evidence 
was  admissible  for  the  purpose  of  showing  a  mistake. 

Mistakes  are  of  four  classes : 

1.  A  mistake  in  the  form  of  a  contract,  by  reason  of  which 
the  real  agreement  between  the  parties  is  not  expressed. 

2.  A  mistake  in  regard  to  the  effect  of  the  contract 

8.  A  mistake  in  regard  to  the  consideration  of  the  contract, 
or  the  facts  upon  which  it  is  based,  the  parties  acting  upon 
an  assumed  state  of  facts  which  did  not  exist. 

4.  A  mistake  in  regard  to  the  subject  of  the  contract,  or 
the  matters  upon  which  it  operates. 

There  can  be  no  pretense  here  that  there  was  any  mistake 
embraced  in  the  first  class.  The  written  contract  expresses 
exactly  what  the  parties  agreed  upon.  Mattison  intended 
iiiat  Whaples  should  take  his  place  in  the  firm,  with  all  his 
trights  and  liabilities.  It  was  not  understood  that  any  thing 
.should  be  reserved. 

If  there  was  a  mistake  of  the  second  class,  that  was  a  mis- 
iti&e  of  law. 

If  there  was  »  mistake  in  regard  to  the  mattem  embraced 
on  the  other  classes,  no  one  but  a  party  or  privy  to  the  con- 
)tract  can  ask  relief  and  that  must  be  done  in  the  proper 
.:a<ition.  The  most  that  can  be  claimed  is,  that  if  the  fact  had 
%een  known,  peradventure,  the  contract  might  not  have  been 
made.  But,  notwithstanding  the  mistake,  the  party  may  pre- 
fer to  allow  the  contract  to  stand.  A  mistake  is  in  the  nature 
of  a  fraud  which  the  party  may  take  advantage  of  or  not^  at 
his  option.  In  this  case  tiie  parties  are  content  that  the  con- 
tract should  remain.  Strangers  to  the  contract  claim  that  the 
pasties  labored  under  a  mistake  in  making  it.  If  strangers, 
«even  in  a  common  law  action,  can  upset  a  contract  which  the 
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parties  have  taken  no  steps  to  disturb,  no  man  can  tell  whether 
ho  has  an  existing  contract  or  not,  and  the  question  in  all 
cases  will  be,  not  what  the  contract  was,  bat  what,  in  the 
opinion  of  others,  it  ought  to  have  been. 

III.  There  was  no  mistake  here  for  which  any  party  could 
daim  relief.  The  subject  of  the  contract  was  the  one-half 
of  a  copartnership  business,  the  purchaser  taking  the  one-half 
of  all  the  stock  and  property,  and  assuming  one-half  of  all 
the  liabilities.  The  interest  sold  was  estimated  at  $1,600, 
and  may  have  embraced  property  to  the  amount  of  $20,000. 
The  firm  then  had  an  account  with  the  Union  Bank,  but 
neither  of  the  parties  took  the  trouble  to  ascertain  how  it 
stood.  There  was  in  fact  a  balance  owing  the  firm  of  $165, 
one-half  of  which  passed  by  the  assignment. 

This,  we  submit,  was  no  mistake.  It  was  one  of  the  risks 
always  contemplated  in  contracts  of  this  description,  and 
necessarily  incident  to  the  contract.  The  party  bought  all 
debts  and  assumed  all  liabilities.  If  some  particular  debt 
happened  to  be  less  and  another  more  than  the  parties  sup- 
posed, it  would  not,  in  the  absence  of  fraud,  affect  the  agree- 
ment. If  there  had  been  a  balance  owing  to  the  bank, 
Whaples  would  have  been  liable  for  it.  (Story's  Eq,  Jur. 
§188h.) 

In  order  to  entitle  a  party  to  relief  the  mistake  must  be  of 
a  material  and  fundamental  character,  and  not  a  mere  mistake 
in  r^ard  to  some  detail  which  would  not  have  prevented  the 
contract  if  known.  (Id.  §§  138,  i.  141.) 

And  the  fact  must  have  been  such  that  it  would  not  have 
been  ascertained  with  reasonable  diligence.  In  this  case  it 
was  only  necessary  to  look  at  the  bank  book  in  the  party's 
own  possession.  (Id.  §§  146, 150, 151.) 

lY.  This  is  not  a  case  where  any  party  can  treat  the  con- 
tract as  a  nullity.  If  one  party  claims  relief  he  must  act 
promptly,  and  the  other  party  must  be  put  in  statu  quo. 

It  would  be  an  alarming  doctrine  if  a  party,  after  making 
a  written  bill  of  sale,  on  a  good  consideration,  of  all  his  prop- 
erty of  a  certain  description,  could  go  and  carry  off  all  such 
atf  he  did  not  recollect,  or  claimed  that  he  did  not  recollect, 
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at  the  time.  Thus  the  title  wonld  in  all  cases  depend,  not 
npon  the  plain  terms  of  the  written  agreement,  but  npon 
recollection.  Mr.  Whaples  bought  half  of  all  the  copartner- 
ship property,  or  nothing.  He  has  a  right  to  that,  or  a  right 
to  be  released  from  the  whole  contract.  He  has  a  right  to 
show  that  the  liabilities  assnmed  by  him  were  mnch  more 
than  was  supposed  at  the  time.  If  one  party  has  the  right 
to  take  property  not  recollected,  the  other  party  must  have 
the  right  to  be  released  from  the  payment  of  debts  not  recol- 
lected. If  the  contract  is  to  changed  at  all,  the  whole  case, 
and  all  the  parties  must  be  before  the  court.  Otherwise  the 
parties  cannot  be  put  back  in  their  former  position.  (Story's 
Eq.  Jur.  §  138,  i.) 

Y.  This  is  a  collateral  action  at  law.  Neither  of  the  par- 
ties to  the  contract  is  a  party  to  it.  No  mistake  is  set  up  in 
the  answer,  or  relief  demanded.  The  contract  is  evidence  of 
the  title  of  the  plaintiff,  but  the  consideration  or  motives  of 
the  parties  to  it,  or  the  question  whether  they  acted  ignorantly 
or  mistakenly  in  making  the  contract,  is  entirely  immaterial 
in  this  action. 

YI.  Parol  evidence  of  the  contents  of  the  inventoiy  and 
of  the  intent  of  Mattison,  was  properly  excluded,  and  there 
was  no  question  to  submit  to  the  jury. 

Hunt,  Ch.  J.  The  first  question  that  arises  upon  the 
motion  for  the  nonsuit  is,  whether  the  transfer  from  Mattison 
to  Whaples  covered  the  demand  in  question.  The  transfer 
conveyed  the  one  undivided  half  of  all  the  property  or  f  alu- 
able  things  of  the  firm  of  Boach  <S?  Mattison  of  any  name 
and  kind.  By  the  same  instrument  Whaples  undertook  to 
pay  the  one-half  of  all  the  debts  of  the  said  firm.  An 
inventory  was  made,  which,  it  was  supposed,  contained  a 
statement  in  substance  both  of  the  assets  and  the  debts  of 
the  firm.  There  was,  however,  no  covenant  or  restriction 
which  limited  the  effect  of  the  agreement  to  the  securities, 
or  the  debts  specified  in  the  statement.  The  sale  was  of  the 
entire  interest  in  the  partnership  property.  The  purchaser 
was  to  receive  the  one  undivided  half  of  the  firm  property. 
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whether  more  or  less,  as  he  was  to  pay  the  one-half  of  its 
debts,  whether  they  should  prove  to  be  larger  or  smaller  than 
was  supposed.  If  an  additional  debt  against  the  firm  had  been 
presented,  it  would  have  been  the  duty  of  Whaplos  to  have 
assumed  the  place  of  Mattison  with  reference  to  it.  So  I  can- 
not doubt  that  the  credit  in  question,  although  unknown  both 
to  Mattison  and  Whaples,  passed  under  the  transfer  described. 
{Conch  V.  Delaplaine^  2  Comst.  397.)  The  contract  was  clear 
and  unambiguous.  No  parol  evidence  of  the  intention  of 
the  parties  was  competent  to  enlarge  or  restrict  its  meaning. 
(Story  on  Oont.  §  235.)  Nor  does  the  question  of  fraud  or 
mistake  arise*  Both  the  buyer  and  the  seller  are  content 
with  the  transaction,  so  far  as  the  case  shows,  and  it  is  not  in 
the  power  of  strangers  to  require  its  rescission  or  its  altera- 
tion. (Story  Eq.  Jur.  §  138, 141.)  There  was  nothing  to  sub- 
mit to  the  jury  on  this  point.  It  was  properly  ruled  as  a 
question  of  law. 

The  defendant  further  insists  that  Whaples  never  trans- 
ferred this  credit  to  the  new  firm  of  Whaples  &  Eoach, 
and  that  therefore  the  same  never  passed  under  their  assign- 
ment to  the  plaintiff.  The  latter  assignment  was  of  partner- 
ship property  simply,  and  if  the  claim  in  question  had  not 
been  made  over  to  the  new  firm,  it  certainly  would  not  pass 
under  such  an  assignment.  On  this  subject  Whaples  testi- 
fied that  after  receiving  the  transfer  from  Mattison,  he 
immediately  entered  into  copartnership  with  Mr.  Boach,  and 
says,  "I  put  into  the  business  the  property  I  received  from 
Mattison."  This  evidence  was  given  without  objection,  and 
is  quite  consistent  with  the  written  agreement  between  Koach 
and  Whaples.  A  transfer  of  "  the  property  received  fi-om 
Mattison,"  means  a  transfer  of  the  whole  of  such  property, 
and  includes  all  that  in  fact  or  in  law  passed  under  the 
assignment  of  Mattison.  In  his  printed  argument,  the 
appellant  insists  that  he  was  at  least  entitled  to  have  this 
question  submitted  to  the  jury.  This  is  an  after  thought. 
The  course  of  the  trial  and  the  opinion  of  the  court  below 
give  strong  reason  to  believe  that  the  contest  on  the  trial  was 
confined  to  the  effect  of  the  transfer  from  Mattison,  and  that 
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it  was  virtnallj  conceded  that  the  credit  in  qneetion  pafised 
under  the  partnership  assignment,  if  it  was  the  property  of 
Whaples.  The  defendant  desired  a  submission  to  the  joiy 
of  the  question  whether  it  was  the  intention  of  Mattison 
and  Whaples  that  this  credit  shonld  pass  under  the  sale  by 
the  former  to  the  latter,  but  he  made  no  such  request  as  to 
the  effect  of  joint  assignment  by  Whaples  A  Boach.  There 
is  no  reference  to  this  question,  even  as  a  proposition  of  law, 
except  upon  a  liberal  construction  of  the  request  for  a  nonsuit 
on  the  ground  "  that  the  money  or  <»*edit  in  controversy  did 
not  pass  to  Whaples  or  to  the  plaintiff!"  If  it  did  not  pass 
to  Whaples,  it,  of  course,  never  could  have  reached  the 
plaintiff,  who  claimed  through  him,  and  this  language  would 
be  satisfied  by  limiting  the  objection  to  the  Whaples  title 
alone.  Admitting  it,  however,  to  have  been  intended  to 
embi'ace  an  allegation  that  this  money  or  credit  was  not 
included  in  the  transfer  by  Whaples  &  Eoach,  as  partners,  to 
the  plaintiff,  the  case  is  not  aided.  There  was  clear  and 
undisputed  evidence  that  it  was  so  embraced,  and  the  defend- 
ant simply  asked  a  ruling  upon  the  question  as  one  of  law, 
and  did  not  ask  that  it  should  be  submitted  to  the  jury. 

The  principles  laid  down  show  that  the  rulings  at  the  trial 
were  correctly  made. 

The  judgment  should  be  a£Srmed  with  costs. 

Miller,  J.  The  bill  of  sale  executed  by  Mattison  to  Whaples^ 
conveyed  and  transferred  to  the  latter  all  the  interest  of  Mat- 
tison in  the  partnership  property  and  effects,  being  the  undi- 
vided half  of  all  the  property  and  things  in  action  enumerated 
in  the  instrument,  and  ^^  all  other  property  and  valuable  thing 
or  things  belonging  to  said  firm,  of  every  kind  and  nature." 
This  language  is  broad  and  comprehensive,  and  clearly 
embraced  the  entire  interest  of  Mattison  in  the  copartnership 
property.  It  did  not  limit*  the  effect  of  the  bill  of  sale, 
because  the  parties  did  not  know  that  there  was  a  balance 
of  the  price  on  deposit  with  the  defendant  It  would  pass 
by  the  assignment  the  same  as  if  this  particular  item  had 
been  known  by  the  parties,  and  such  was  clearly  their  inten- 
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tion.  It  is  not  to  be  assumed  that  in  case  of  a  transfer  of 
property,  in  which  the  instrument  shows  a  clear  and  plain 
intention  to  embrace  everything  owned  by  the  party,  that  an 
exception  is  to  be  made  in  favor  of  any  particular  kind  or 
species  of  property.  If  such  were  the  rule  it  would  not  be 
difficult  in  many  cases  to  vary  and  contradict  the  express 
terms  of  a  written  instrument  in  violation  of  the  principle 
so  long  and  so  well  established,  that  parol  evidence  cannot 
be  introduced  to  contradict  a  writing.  When  such  a  design 
is  in  contemplation  it  is  the  plain  duty  of  the  parties  to 
express  it  in  the  writing,  and  in  case  of  a  failure  to  do  so, 
to  abide  by  the  consequences  of  their  n^lect. 

The  fact  that  an  inventory  was  taken  of  the  property,  does 
not,  by  any  means,  alter  the  effect  and  meaning  of  the  written 
contract  of  the  parties.  Upon  sales  of  this  description  it  is 
not  uncommon  to  make  an  inventory  of  the  property  intended 
to  be  sold,  and  it  is  usual  for  the  parties  to  embrace  every 
article  of  property  known  to  them ;  but  unless  the  contract 
expressly  provided  that  the  inventory  is  to  control,  it  cannot 
be  so  construed,  as  it  is  to  be  supposed  if  such  was  the  design 
that  the  bill  of  sale  would  have  contained  phraseology  which 
limited  the  sale  to  the  inventory.  Such  is  not  the  case  here, 
but  language  of  the  most  general  character  is  employed,  so 
as  to  comprehend  all  kind  and  species  of  property,  without 
any  regard  whatever  to  that  which  is  enumerated  in  the 
inventory. 

At  the  time  when  the  bill  of  sale  was  made,  an  inventory 
of  all  accounts  and  bills  payable,  due  from,  or  owing  by  this 
firm,  was  also  made  out,  which  is  not  referred  to  in  the  con* 
tract,  which  provides  that  Whaples  shall  pay  one-half  of  all 
debts  and  liabilities,  and  indemnify  and  save  harmless  the 
party  of  the  first  part  thereupon.  If  a  debt  had  been  1^ 
out  of  the  inventory,  could  it  be  claimed  that  Whaples  was 
not  liable  for  this  debt  ?  I  think  not.  And  for  the  same 
reason  it  cannot  now  be  urged  as  a  defense,  that  the  claim  in 
question  did  not  pass  by  the  bill  of  sale. 

It  is  evident  that  in  the  transaction  between  the  parties,  it 
was  contemplated  that  the  purchaser  should  occupy  precisely 


568  CsAH  V.  XJniov  Bank  of  Bochioteb.  [Sept., 

Opinion  of  the  Ooiurt,  per  MiTifiRR,  J. 

the  same  position  as  the  seller  bad  occupied,  and  that  the 
former  should  be  entitled  to  all  the  benefits  and  adyantages 
arising  from  the  sale,  and  be  liable  for  all  the  debts  incurred, 
without  regard  to  the  possible  contingency  of  the  one  or  the 
other  exceeding  the  inventory  which  had  been  made  of  each. 

Upon  the  facts  presented  in  this  case  there  was  no  question 
of  fact  whether  or  not  it  was  the  intention  of  the  parties  to 
confer  title  to  the  money.  That  intention  was  entirely 
apparent  from  the  bill  of  sale  itself,  and  even  if  the  inventory 
had  been  introduced  it  would  not  contradict  the  plain  import 
of  that  instrument.  Kor  was  it  competent,  in  my  opinion, 
to  introduce  evidence  of  conversation  had  between  the  parties, 
to  show  what  in  fact  was  the  property  of  the  firm  of  Whaples 
&  Boach.  The  instrument  showed  what  was  actually  trans- 
ferred, and  the  law  fixed  what  property  belonged  to  the  firm. 
The  evidence  offered  would  have  been  parol  testimony  to 
contradict  a  writing,  and  was,  therefore,  not  admissible. 

There  was  no  error  upon  the  trial,  and  the  judgment  must 
be  affirmed. 

Judgment  aiBrmod. 
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BsBNABD  SHEBiDAir,  Bespondent,  t;.   Akanpa  M.  Hoitbb, 

Appellant 

TXTLBTOBEALFEOFKBTT.  BXTLE  IK  ShEIXET'B  CASB.  BEVISXD  BtATUTES 
XK  BBFSRBNC9B  TO  SBTATB8  IN  LAND.  A  TX8TBD  B8TATS.  EbTATB  BUB- 
JBCT  TO  ALUNATION.  WHAT  B8TATB  IN  LAND  IB  SUBJECT  TO  BALB  ON 
BXBCUTION.     CaBBB  OOMTABED. 

The  mle  in  Shelley's  case,  under  which  a  grant  to  A  for  life,  remainder  to 
his  heirs.  Tested  a  fee  in  A,  is  abrogated  bj  the  Rerised  Statutes  of  onr 
State  (8  B.  S.  IS,  g  H  0th  ed.),  and)nnder  snch  grant,  A  takes  an  estate 
aoooiding  to  its  tenns^ — that  is,  for  life  only. 

^  An  estate  if  Tested  where  there  is  a  person  in  being  who  will  take  if  the 
precedent  estate  then  terminates." 

Under  a  grant  of  lands  to  J.  J.  for  life,  and  after  his  decease  to  his  heirs  for- 
OTor,  his  children  took  at  once,  under  our  statute,  a  Tested  luture  estate ; 
for  these  were  the  persons  in  being,  who  would  take  in  fee,  wheneTer,  by 
the  death  of  their  lather,  the  precedent  estate  should  terminate. 

This  Tested  future  estate  of  each  child,  though  liable  to  be  defeated  by  his 
death  before  that  of  his  father,  is,  ncTertheless,  under  onr  statute  law, 
derlsable,  descendible  and  alienable.  (8  R.  S.  18,  §  85,  6th  ed.) 

Being  alienable  (upon  a  oonTejance  bj  J.  J.  to  his  children,  as  tenants  in 
oonunon,  of  his  life  estate),  a  deed  of  partition,  executed  bj  all  the  chil- 
dren but  one,  assigning  and  couTejring  to  him  a  certain  portion  of  such 
lands  in  seTeralty,  with  coTenants  for  quiet  eigoyment,  etc.,  operates  to 
place  him  in  the  same  relation  to  the  portion  thus  assigned  and  couTejed, 
which  he  sustained  before  the  deed  to  his  undiTided  share  of  the  whole 
property ;  that  is,  he  holds,  in  soTeralt  j,  an  estate  for  the  life  of  his  fether 
in  the  portion  oonTeyed,  and  is  entitled  to  the  fee  of  each  of  his  grantors 
and  of  himself  under  the  grant  to  his  fether,  proTided  each  shall  surriTe 
the  fether. 

In  other  words*  he  takes,  under  the  oouTeyanee,  besides  the  life  estate  of 
his  fiither,  the  expectant  estates  of  himself  and  of  his  grantors,  subject  to 
these  being  defeated  bj  Uie  decease  of  his  grantors  prior  to  the  death  of 
the  ikther. 

This  estate  or  interest  is  "  real  estate,"  and,  as  such,  is  liable,  under  our 
statutes,  to  be  sold  on  execution.  (8  R.  S.  687,  %  4;  649,  S  3;  648,  g  88; 
665,  g  78, 6th  ed.)  The  purchaser  under  such  sale  takes,  of  course,  only 
the  same  estate,  subject  to  the  same  liability  to  be  defeated,  as  was  Tested 
in  the  son  (judgment  debtor),  from  whom  he  derlTcs. 

The  essential  difference  between  the  opinion  of  Gbotbb,  J.  (which  is  to 
this  extent  only  a  dissenting  opinion)  and  that  of  Woodbuft,  J.,  relates  to 
the  liaUlity  of  this  Tested  future  or  expectant  estate  to  sale  on  execution. 
Without  analyidng  the  argument  of  the  learned  Judge,  it  is  sufficient 
here  to  note  his  dissent  to  the  first  clause  of  the  main  proposition  last 
aboTo  dted.  ' 

Vou  IV*        12 
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The  decUAon  of  the  caae  being  governed  bj  the  prineiplee  enunciated  aboYi^ 
the  relation,  of  the  parties  to  the  action,  to  the  estate  in  qneetioii  and 
their  particular  rights  and  interests  therein,  can  be  better  understood 
from  an  examination  of  the  case,  than  from  any  abstract  thereof  in  these 
notes. 

Note  the  distinction  marlied  bj  Woosbuff,  J.,  between  this  ease  and  4 
Denio,  412 ;  5  id.  664 ;  2  N.  Y.  10 ;  9  id.  40,  and  28  id.  82. 

Appeal  from  judgment  of  Supreme  Court,  second  diBtriot, 
in  favor  of  plaintiif|  rendered  upon  a  case  submitted  by  the 
parties.  The  question  between  the  parties  is,  as  to  which,  if 
either,  has  the  legal  title  to  certain  lands  situate  in  the  dtj 
of  Brooklyn.  The  material  &cts  are,  that  Samuel  Jackson 
formerly  owned  the  lands  in  question,  together  with  other 
lands  in  fee ;  that,  in  1832,  Samuel  Jackson  conveyed  said 
lands  to  his  son  John,  for  life,  and,  after  his  decease,  to  his 
heirs  and  their  assigns  forever ;  that  John  Jackson,  in  1844, 
had  twelve  children,  and  conveyed  his  life  estate  in  said  lands 
to  his  children  as  tenants  in  common ;  that  in  1848,  one  of 
his  children  having  died  without  issue,  the  said  John  Jack- 
son conveyed  said  lands  to  his  surviving  children,  by  deed 
containing  a  covenant  of  seizen  and  for  quiet  enjoyment; 
that  in  1849  the  children  and  grantees  of  John  Jackson  made 
a  partition  of  the  lands  between  themselves,  by  which  the 
lands  in  question  were  assigned  to  Bichard  Jackson,  and  con- 
veyed to  each  respectively  the  lands  assigned  by  the  parti- 
tion, by  deed  containing  a  covenant  for  quiet  enjoyment  aa 
against  the  grantors  and  their  heirs ;  that  John  Jackson  died 
in  1861,  prior  to  which  time  one  of  his  grantees  by  the  deed 
of  1849  died,  leaving  an  infant  child ;  that  in  1865  a  judg- 
ment was  recovered  against  Bichard  Jackson,  by  virtue  of 
which  the  lands  were  regularly  sold  by  the  sheriff  of  Kings 
county,  and  conveyed  by  him  pursuant  to  such  sale  to  the 
purchaser ;  that  the  defendant  has  acquired  this  title ;  that,  in 
1862,  the  lands  were  partitioned  by  action  between  the  heirs 
of  John  Jackson,  but  no  one  having  the  title  of  the  defend- 
ant was  made  a  party,  and  by  this  last  partition  the  lands  in 
question  were  assigned  to  Bichard  Jackson;  that  in  1861 
another  judgment  was  recovered  against  Bichard  Jackson  by 
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virtue  of  which  the  lands  in  question  were  regularly  sold 
by  the  sheriff  of  Kings  county  to  the  plaintiff,  and  conveyed 
to  him  pursuant  to  such  sale  by  said  sheriff  in  1868,  under 
which  conveyance  the  plaintiff  claims  title. 

D,  P.  Barnard^  for  the  appellant. 

This  is  an  appeal  from  a  judgment  ordered  by  the  General 
Term  of  the  Supreme  Court  for  the  second  judicial  district, 
in  favor  of  the  plaintiff  against  the  defendant  on  a  case  sub- 
mitted. 

From  this  judgment  the  defendant  appeals. 

The  case  submitted  establishes  the  following  facts : 

In  1832,  Samuel  Jackson  was  seized  of  a  tract  of  land  in 
the  city  of  Brooklyn,  called  the  Hay  Scale  Farm,  including 
the  premises  in  question,  and  conveyed  the  same  to  John 
Jackson,  for  and  during  his  natural  life,  and  after  his  death, 
then  to  his  heirs  and  their  assigns  forever.  The  deed  con- 
tained a  covenant  for  further  assuring  the  title  to  the  prem- 
ises to  the  heirs  of  John  Jitckson,  ^'  after  his  natural  life," 
and  the  grantor  warrants  the  premises  to  John  Jackson,  ^'  for 
and  during  his  natural  life,''  and  then  to  his  heirs  and  their 
assigns. 

John  Jackson  then  had  thirteen  children.  One  of  them 
died  prior  to  1844,  and  in  that  year  John  Jackson  executed 
a  deed  purporting  to  convey  the  whole  tract  of  land  to  his 
twelve  surviving  children,  describing  them  as  his  children 
and  heirs  presiunptive.  One  of  these  children  died  before 
1848,  and  in  that  year  John  Jackson  and  wife  executed  a 
deed,  with  full  covenants,  purporting  to  convey  the  whole 
farm  to  his  surviving  children,  of  whom  Richard  Jackson 
is  one. 

In  1849,  the  grantees  in  the  last  mentioned  deed  undertook 
to  partition  among  themselves  the  whole  tract  conveyed  by 
Samuel  Jackson,  and  executed  two  sets  of  partition  deeds, 
the  first  of  which  was  in  question  in  Moore  v.  IM&e  (see  the 
statement  of  facts  in  that  case,  40  Barb.  488.)  The  second 
set  of  partition  deeds  is  that  in  question  in  this  action. 
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By  these  deeds  the  premises  in  question  were  conveyed  to 
Bichard  Jackson  by  his  sarviving  brothers  and  sisters,  with 
covenants  for  quiet  enjoyment  to  him  as  against  the  granton^ 
their  heirs  and  assigns. 

On  the  9th  of  September,  1856,  the  right,  title  and  iot^^rt 
of  Bichard  Jackson  in  the  premises  in  question  were  sold  hj 
the  sheriff,  by  virtue  of  an  execution  issued  on  a  jndgmoit 
recovered  against  him,  and  docketed  July  25, 1856,  to  Her- 
bert T.  Moore,  who  afterward  conveyed  to  the  defendant,  who 
now  claims  the  premises  under  said  sale.  John  Jackson  died 
March,  1861.  His  daughter  Fanny  died  before  him,  leaving 
one  child,  an  infant,  named  Fanning  Baldwin. 

After  the  death  of  John  Jackson,  his  children,  disregarding 
all  their  former  deeds,  commenced  an  action  for  partition  of 
the  Hay  Scale  Farm.  The  defendant  in  this  action  was  not 
a  party  to  that  action.  A  judgment  of  actual  partition  was 
ordered,  and  Fanning  Baldwin  had  a  part  of  the  farm  allotted 
to  him  in  severalty,  and  the  lots  in  question  in  this  action 
were  allotted  to  Bichard  Jackson. 

On  the  9th  of  February,  1857,  the  right,  title  and  interert 
of  Bichard  Jackson  in  the  premises  in  question  were  sold  by 
the  sheriff,  by  virtue  of  an  execution  issued  on  a  judgmdit 
recovered  against  him,  and  docketed  April  1, 1861,  and  under 
that  sale  the  plaintiff  received  the  sheriff's  deed,  and  now 
claims  the  premises  under  said  sale. 

The  General  Term  ordered  judgment  for  the  plaintiff, 
having  previously  rendered  a  similar  judgment  in  the  ease 
of  Parmenvs  Jackson  v.  Middletan^  when  they  gave  the  fol- 
lowing opinion : 

"  It  was  decided  by  this  court,  in  Moore  v.  LUUe  (40  Barb. 
488),  that  the  children  of  John  Jackson,  during  his  life-time, 
had  an  alienable  contingent  estate  in  remainder  in  the  lands 
in  question  in  this  action.  That  such  children,  at  the  death 
of  their  father,  took  a  fee  simple  as  purchasers  under  the  deed 
from  Samuel  Jackson  to  John  Jackson.  The  court  at  circuit 
fell  into  an  error  in  supposing  that  an  estate  in  expectancy, 
which  could  be  aliened,  might  also  be  sold  on  execution. 
The  statute  is  not  broad  enough  to  include  future  estates  in 
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expectancy,  among  those  estates  or  interests  in  land  which 
might  be  sold.  The  statute,  in  reference  to  the  lien  of  judg- 
ments and  sales  thereunder  by  the  sheriff,  charges  such  judg- 
ments only  on  lands,  tenements,  real  estate,  and  chattels  real, 
and  directs  the  sale  of  only  such  estates  by  the  sheriff.  The 
sheriff's  deed,  therefore,  conveyed  no  interest  which  continued 
after  the  death  of  John  Jackson.  The  judgment  should  be 
reversed  and  a  new  trial  granted.    Costs  to  abide  the  event" 

In  reference  to  the  statute  as  to  lien  of  judgment,  the  court 
has  referred  to  the  Bevised  Statutes,  and  not  to  the  Code. 
Section  282  of  the  Code  says  the  judgment  "  shall  be  a  lien 
on  the  real  property,"  and  section  289  directs  the  execution 
to  be  satisfied  ^^out  of  the  real  property."  Section  462 
declares  that  the  words  ^^  real  property  "  are  co-extensive  with 
lands,  tenements,  and  hereditaments. 

The  term  ^^  real  estate,"  when  applied  to  an  interest  in  lands 
or  other  real  property,  includes  all  estates  or  interests  in  such 
real  property  which  are  held  for  life,  or  some  greater  estate. 
(  WesterveU  v.  The  People^  20  Wend.  416 ;  affirming  S.  C,  17 
id.  673.)  In  Jackson  v.  Parler  (9  Cow.  78),  the  court  held : 
^'The  term  eatate  is  very  comprehensive,  and  signifies  the 
quantity  of  interest  which  a  person  has,  from  absolute^owner- 
ship  down  to  naked  possession.  It  is  the  possession  of  lands 
which  renders  them  valuable,  and  the  quantity  of  interest  is 
determined  by  the  duration  and  extent  of  the  right  of  pos- 
session." Seal  estate,  therefore,  includes  every  possible 
interest  in  lands,  except  a  mere  chattel  interest.  A  covenant 
for  quiet  enjoyment  runs  with  the  land.  {Rickert  v.  Snyder j 
9  Wend.  421 ;  Allen  v.  (Mver^  8  Denio,  295.)  The  purchaser 
under  a  judgment  acquires  all  the  title  of  the  judgn\pnt 
debtor,  and  takes  the  benefit  of  covenants  and  estoppels  run- 
ning with  the  land.  {Sweet  v.  Greeny  1  Paige,  478 ;  KMogg  ^ 
V.  Woody  4  id.  678.)  By  the  deed  fi-om  Samuel  Jackson  to 
John  Jackson,  the  whole  estate  of  the  grantor  passed.  Ko 
reversion  remained  in  him.  Before  the  Bevised  Statutes, 
according  to  the  rule  in  ShMejfs  case  (4  Kent  Com.  214, 
lee.  59,  §  4),  John  Jackson  would  have  taken  an  estate  in  fee, 
as  the  word  ^^  heirs"  was  a  word  of  limitation  and  not  of  pur- 
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cbase.  {Brawt  v.  Oehton,  2  Johns.  Cases,  381;  Schoanmaier 
Y.  Shelley y  3  Denio,  485.)  Bat,  by  1  Bevised  Statutes,  725, 
section  28,  the  rule  in  ^iMekfs  case  is  changed,  and  those  who, 
on  the  termination  of  the  life  estate,  shall  be  the  heirs,  take 
as  purchasen  by  virtne  of  the  remainder  so  limited  to  them. 
By  sections  7  to  13  of  the  same  article,  the  estate  of  the 
children  of  John  Jackson,  who  were  presnmptiYelj  his  heirS| 
was  an  *^ expectant  estate;"  and,  by  section  35  of  the  same 
article,  snch  estates  are  ^^  alienable  in  the  same  manner  as 
estates  in  possession."  {Lawrence  v.  Bayard^  7  Paige,  70; 
MUler  V.  Emmons,  19  N.  Y.  384;  Wilson  v.  Wilson,  32 
Barb.  328 ;  CHlman  v.  fiedington,  24  N.  T.  10 ;  Everitt  v. 
EveriMj  29  id.  77.)  By  the  deed  from  John  Jackson  to  his 
children,  they  became  seized  of  the  premises  as  tenants  for 
the  life  of  their  father,  with  an  expectant  estate  in  fee,  liable 
to  be  defeated  in  the  case  of  sach  as  did  not  survive  their 
father.  {Rogers  v.  Rogers,  3  Wend.  503;  Talman  v.  Wood^ 
26  id.  1 ;  Tanner  v.  Livingston,  12  id.  83 ;  Doe  v.  Provoost^ 
4  Johns.  61 ;  Moore  v.  Lyons,  25  Wend.  119 ;  Williams  v. 
Eield,  2  Sandf.  Ch.  533 ;  Lawrence  v.  Bayard,  7  Paige,  70.) 
By  the  partition  deeds  from  these  children  to  each  other,  and 
the  covenants  of  quiet  possession,  the  title  which  the  grantors 
then  had,  and  any  right  of  possession  which  they  afterward 
should  be  entitled  to,  was  vested  in  the  grantees.  (  Vander- 
heyden  v.  CrandaU,  2  Denio ;  8.  C.  1  Comst.,  491 ;  Jackson  v. 
Murray,  12  Johns.  201 ;  Jackson  v.  Stevens,  13  id.  316 ;  Jach- 
son  V.  HvUbeH,  1  Cow.  618 ;  Bank  qf  Uiica  v.  Merserau,  3 
Barb.  Ch.  528.) 

At  the  time  of  the  sheriff's  sale,  under  which  the  defendant 
claims,  Bichard  Jackson  had  the  following  title  to  said  prem- 
ises :  First,  as  to  one-eleventh  —  an  estate  in  possession  for 
the  life-time  of  his  father,  with  an  expectant  estate  in  fee,  in 
case  he  survived  his  father.  Both  the  estate  for  life  and  the 
expectant  estate  were  alienable  by  him,  and  if  by  him,  then 
by  the  sheriff  for  him  on  the  execution.  That  share  became 
vested  in  the  defendant  by  virtue  of  that  execution  sale. 
Second,  as  to  the  remaining  ten-elevenths,  he  had  an  estate 
in  possession  for  the  life-time  of  his  father,  with  an  expectant 
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estate  in  fee.  in  the  case  of  such  of  his  brothers  as  sorvived 
their  father,  with  the  benefit  of  the  covenant  of  quiet  pos- 
session running  with  the  land.  Of  those  ten  shares,  nine 
have  become  vested,  and  the  other  share  was  divested  by  the 
death  of  Fanny  Baldwin.  By  the  subsequent  decree  in  par- 
tition, it  may  be  urged  that  Bichard  Jackson  acquired  a  new 
title  to  that  one-eleventh,  which  was  not  affected  by  the 
judgment  under  which  defendant  claims.  If  these  views 
are  correct,  it  follows  that  the  judgment  below  should  be 
reversed,  and  a  judgment  ordered  that  plaintiff  recover  one 
undivided  eleventh  of  the  premises,  and  that  the  defendant 
recover  the  remaining  ten-elevenths  of  the  said  premises. 

George  W.  Painsy  for  the  respondent. 

I.  This  case  presents  some  of  the  same  points  that  arose 
in  Moore  v.  LitUe  (40  Barb.  488),  and  it  is  claimed  by  the 
respondent  here,  that  if  this  court  do  not  sustain  that  decision, 
then  nothing  passed  by  the  sheriff's  deed  to  Moore,  and  from 
Moore  to  the  appellant  here,  except  the  estate  for  the  life  of 
John  Jackson,  which  terminated  at  his  death,  in  1861,  and, 
therefore,  the  judgment  below  was  clearly  right. 

n.  Under  the  provisions  of  the  Bevised  Statutes,  it  is  clear 
that  the  grant  from  John  Jackson  to  his  children  passed  only 
an  estate  for  his  life,  of  which  they  became  tenants  in  common. 
The  warranties  therein  contained  are  not  binding  upon  the 
children,  because  they  take  as  purchasers  under  the  deed 
from  Samuel  Jackson,  and  not  by  descent  from  John  Jackson, 
and  because  they  have  no  assets  by  descent  from  the  latter. 
The  sections  bearing  on  this  subject  are  in  the  marginal 
paging.  (1  R.  S.  739,  §§  141-145;  725,  §  28;  727,  §44;  3  id. 
5th  ed.  30,  §§  161-165 ;  12,  §  28 ;  14,  §  44.) 

It  is  "equally  clear,  that  the  deed  in  partition  to  Bichard 
Jackson  did  not  operate  by  way  of  release  of  the  possibilities 
of  future  interest  in  the  grantors;  first,  because  it  was  made 
by  tenants  in  common  to  tenants  in  common;  and,  second, 
because  the  grantees  were  not  then  tenants  in  possession  of 
the  freehold.    In  both  these  points  this  case  is  the  opposite 
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of  Mmier  Y.  EmmoM  (19  N.  Y.  885);  and  these  are  the 
points  on  which  that  case  was  decided. 

III.  It  is  submitted^  that  the  doctrine  of  estoppel  cannot, 
on  general  grounds,  have  any  application  to  this  case.  It 
must  be  conceded  that  the  infant  son  of  Fanny  Baldwin 
(whose  maiden  name  was  Jackson),  was  not  bonnd  or  affected 
in  any  way  by  his  mother's  warranty.  She,  in  fact,  never 
had  any  title  to  the  property,  but  only  the  possibility  of  a 
title,  which  was  destroyed  by  her  death  before  her  father. 
The  infant  is,  therefore,  the  owner  of  one  undivided  eleventh 
of  the  whole  tract;  and  the  purpose  for  which  the  deed  to 
Bichard  was  made,  to  wit,  the  '^  making  effectual  partition 
of  certain  lands  among  the  parties  to  these  presents,"  has 
failed  entirely,  so  far  as  any  thing  more  than  a  life  estate  is 
concerned.  Neither  Fanny  nor  her  heirs  are  bonnd  by  her 
warranty,  and  it  is  elementary  that  where  both  parties  are 
intended  to  be  bonnd  by  a  warranty,  and  one  party  ceases  to 
be,  the  other  is  bonnd  no  longer.  (2  Smith  Leading  Ca.  438, 
note  to  Trevi/oan  v.  Lawrence.) 

Estoppels  are  of  equitable  origin  to  prevent  injustice.  To 
invoke  them  here  is  to  do  wrong,  not  to  prevent  it.  It  is 
apparent  from  the  case  that  no  merchantable  title  in  fee  under 
the  partition  deeds  could  be  made. 

lY.  The  doctrine  by  which  a  grantor  in  fee  with  warranty 
is  not  allowed  to  claim  under  a  subsequently  acquired  title  is 
well  settled,  and  is  not  now  disputed.  Whether  it  rests  on 
the  law  of  estoppel,  or  makes  the  warranty  operate  by  way 
of  rebutter  to  prevent  circuity  of  action,  or  whether  it  acts 
as  a  conveyance,  so  that  a  subsequently  acquired  title,  at  the 
instant  of  its  acquisition,  inures  over  to  the  benefit  of  the 
grantee  of  his  aasigns,  is  not,  perhaps,  very  material;  though 
it  is  submitted  that,  under  sections  141  to  144  (1  B.  S.  739), 
the  second  is  the  more  accurate  opinion.  It  is  that  expressed 
by  Senator  Tbact,  in  Jackson  v.  Waldron  (13  Wend.  178), 
and  by  Paige,  J.,  in  AveriU  v.  Wilson  (4  Barb.  187.)  (See 
also  Hare  &  Wallace's  note,  2  Smith  Leading  Ca.  551,  652.) 

However  this  may  be,  it  is  settled  by  authority,  and  in 
accordance  with  the  equity  of  the  case,  that  a  grantee  is  not 
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bonnd  by  covenantB  of  warranty  in  the  deed  to  him,  and  may 
deny  that  the  grantor  had  title  at  the  time  of  the  conveyance; 
and  this  is  especially  clear  under  the  sections  of  the  Bevised 
Statutes  referred  vto.  {AvertU  v.  WilsQny  *  Barb.  180;  Wat- 
Idns  V.  ffdman^s  Leasee,  16  Pet.  26-51 ;  Bligkfa  Leasee  v. 
BocheOer,  7  Wheat.  585 ;  Pabkeb,  J.,  in  BiU  v.  Bill,  4 
Barb.  419 ;  Bbonson,  J.,  in  Osterhaui  v.  Shoemaker^  3  Hill, 
518-519.) 

V.  The  whole  doctrine  of  estoppel  is  an  equitable  one,  and 
where  the  tme  state  of  the  title  is  apparent  on  the  title  deeds 
tmder  which  a  party  claims,  the  adverse  party  is  not  barred  by 
any  covenant  in  them.  The  whole  claim  rests  on  this  deed 
from  John  Jackson,  which,  for  this  reason,  is  inoperative  as  a 
bar  or  estoppel.  {Brewster  v.  Striker^  2  Comst.  19,  is  especially 
in  point ;  Co.  latt.  852,  b ;  2  Prest.  Abstr.  209 ;  Hare  &  Wal. 
note,  2  Smith  L.  Ca.  524;  Doe  v.  Earl  of  Scarborough^  8  Ad. 
&  Ellis,  2,  9, 10, 12,  88 ;  Whedoeh  v.  Hensha^,  19  Pick.  341 ; 
Sermitage  v.  TomJdna,  1  Lord  Raym.  729.) 

VI.  We  come  to  the  question  whether  the  possibility  that 
the  children  of  John  Jackson  would  survive  their  father,  was 
an  estate  which  passed  to  Bichard  Jackson  by  the  partition 
deeds  from  the  others.  JacJceon  v.  Waldron  (13  Wend.  178, 
196),  settled  ^definitively  and  unalterably"  in  this  State, 
that  such  an  interest  could  not  at  law  be  aliened  to  a  stranger. 
Is  this  changed  by  the  enactment  (1  B.  S.  725,  §  85),  that 
'^expectant  estates  are  descendible,  devisable,  and  alienable 
in  the  same  manner  as  estates  in  possession }  *' 

1.  Possibilities,  coupled  with  an  interest,  could  always  be 
conveyed  in  equity,  by  an  agreement  founded  on  an  adequate 
consideration  to  convey  that  specific  interest.  It  is  not  to  be 
supposed  that  the  legislature  intended  to  extend  this  power 
unless  they  so  expressed  themselves  distineHy  and  unequivo- 
eaOy.  The  presumption  is,  that,  at  most,  they  intended  to 
assimilate  the  doctrine  at  law  to  that  in  equity,  not  that  they 
intended  to  make  general  words  in  a  deed  pass  every  interest 
in  eeee  or  in  poeee^  and  thus  overturn  the  whole  law  on  the 
subject 

2.  The  Court  of  Errors,  in  Ednooftde  v.  Variek  (5  Denio^ 
Vol.  IV.       73 
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664-690),  gave  a  oonBtniction  to  a  grants  which,  in  its  general 
langoage,  was  very  simihir  to  that  used  in  the  deed  to  Sichard 
Jackson.  That  case  was  decided,  not  on  the  gronnd  that 
such  an  interest  could  not  he  aliened  in  equity,  but  that  it 
had  not  been.  The  enactment  referred  to  does  not  profess  to 
change  the  construction  of  deeds  or  the  import  of  terms,  but 
simply  to  make  interests  alienable  at  law  which  before  were 
not,  and  this  decision  is,  therefore,  unaffected  by  it. 

3.  There  was  no  estate  whatever  in  the  children  of  John 
Jackson  before  their  father's  death,  except  their  estate  for  his 
life.  Nemo  eH  hwres  vi/oentis.  Nothing,  therefore,  could 
pass  to  Bichard  Jackson  except  this  life  estate.  The  con- 
veyance being  by  grant  and  deriving  its  effect  from  the  stat- 
ute, the  fee  remained  in  the  original  grantor,  Samuel  Jackson, 
until  the  death  of  the  grantee,  for  life.  (2  Prest.  Abstr.  100.) 

4.  In  this  connection,  the  attention  of  the  court  is  called 
to  Senator  Tsact's  language  in  Jackaan  v.  WaiUhron  (13  Wend. 
118) :  "  The  authorities  are  explicit  and  positive  that  a  grant 
to  the  survivor  of  two  or  more''  (and,  more  strongly  stiU,  a 
grant  to  the  heirs  of  a  person  yet  living),  "gives  to  neither 
more  than  a  mere  naked  possibility."  And  on  page  222 : 
"If  Medcef  Eden  had  no  interest  in  the  estate,  and  a  mere 
naked  poeeibUUy  U  in  Imo  no  interest j  then  there  was  nothing 
which  could  pass  by  his  release.  JQe  nihilOy  nihil  fit?^  And 
Kelson,  J.,  in  S.  C.  sfuib  nam,  PeUetreau  v.  Jackson  (11  id. 
110),  is  equally  explicit.  And  the  court  is  reminded  that 
Edumrds  v.  Variok  did  not  profess  to  decide  that  a  naked 
possibility  could  be  assigned  in  equity,  but  assuming  this,  foi 
the  sake  of  argument,  that  it  had  not  been  in  that  case. 

Finally :  In  Doe  v.  The  Earl  of  Scarborough  (3  Ad.  & 
Ellis,  2),  where  there  was  a  tenant  for  life,  remainder  in  tail, 
with  proviso,  that,  if  a  certain  event  took  place  during  the 
life  of  the  first  tenant,  the  remainder  should  be  void  and 
another  remainder  in  tail  arise,  which  was  limited  to  an 
uncertain  person,  it**  was  held,  that  neither  a  common  recovery 
suffered  by  the  tenant  for  life  and  the  first  remainder-man, 
nor  a  release  and  grant,  in  the  fullest  Mid  most  explicit  tenns, 
by  the  second  remainder-man,  could  bar  the  proviso,  nor  pre- 
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vent  the  second  remainder-man  from  recovering  in  ejectment 
on  the  happening  of  the  contingency.  And  it  may  be  said, 
in  general,  that  interests  which  could  not  be  barred  by  a  com- 
mon recovery  and  release,  cannot  be  barred  by  any  conveyance 
known  to  the  law. 

VII.  Had  the  deed  to  John  Jackson  been  delivered  prior 
to  the  Bevised  Statutes,  he  would  have  taken  an  estate  in  fee 
under  the  rule  in  Shelley^s  case  :  ^^  The  word  heirs,  when  used 
alone,  without  explanation,  is  always  a  word  of  limitation 
and  not  of  purchase,  and  no  presumed  intention  will  control 
its  l^al  operation.  (4  Kent  Com.  229 ;  6  Cruise  Dig.  281,  tit. 
38,  ch.  14,  §§  17,  21;  p.  295,  §  50;  Doe  v.  Jesson,  5  Maule 
&  Sel.  95 ;  S.  0.  in  Error,  sub.  nom.  Jeasan  v.  WriglU^  2 
Bligh,  1.) 

No  case  can  be  found  in  which  the  ancestor  takes  a  toe- 
hold, and,  by  the  same  conveyance,  an  estate  in  fee  or  in  tail 
is  limited  to  his  heirs,  in  which  this  rule  is  not  applied : 
""WTierein  these  words  are  not  restrained  or  qualified,  either 
by  reference  to  other  limitations,  or  else  by  additional  words 
conjoined  with  them.'*  And  where  the  limitation  over  is  to 
the  heirs,  using  the  plural  form,  no  words  of  limitation 
ingrafted  will  convert  them  into  desoHjptto  personcB.  (Fearne 
on  Bemainders,  181,  209;  Butler's  note  to  Fearne,  201; 
Shelley^a  eobse^  1  Bep.  93 ;  Schoonmaker  v.  SheUey^  3  Denio, 
486 ;  Bra/nt  v.  OeUion^  2  Johns.  Ca.  384.) 

Vin.  The  statute  has  provided,  that  "  the  persons  who, 
on  the  termmation  of  the  life  estate,  shall  be  the  heirs  of  such 
tenant  for  life,  shall  take  as  purchasers  by  virtue  of  the  remain- 
der so  limited  to  them.  (1  B.  S.  725 ;  3  Johns.  Ca.  5th  ed. 
.  12,  §  28.) 

The  effect  of  this  is  to  assimilate  conveyances  to  which  the 
rule  in  SheUey^s  case  would  otherwise  have  applied,  to  those 
in  which  the  freehold  was  limited  to  a  stranger,  or  where  the 
prior  estate  was  less  than  a  freehold.  (4  Kent  Com.  232.) 

The  authx)rities  are  uniform,  that,  in  deeds,  the  word 
^'  heirs "  is  never  to  be  construed  as  desGfnptio  persoruBy  and 
that  in  wills  it  is  not  to  be  so  construed,  unless  from  other 
clauses  and  limitations  this  is  evidently  the  intent  of  the 
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testator.     The  word  is  to  be  taken  in  its  technical  sense, 
unless  the  contrary  appears. 

Tlie  case  of  Campbell  v.  Bawdon  (18  N.  T.  415)  is  pre- 
cisely in  point.  There  was  a  devise  to  A  for  life,  remainder 
to  the  heirs  of  B ;  hdd^  that  the  word  heirs  was  used  in  its 
teclinical  sense ;  that  it  gave  a  contingent  remainder  to  those 
persons  who,  at  the  testator's  death,  or,  if  he  died  before  B, 
at  the  latter's  death,  answered  to  the  description  of  his  heirs, 
and  that  a  child  of  B,  who  died  before  the  latter,  had  no 
interest  whatever  in  the  estate. 

The  conveyance  to  John  Jackson  points  ont  the  time  of 
vesting — ^^  after  his  decease,  then  to  his  heirs  and  their 
.assigns."  And  the  covenants  are  drawn  with  the  same  special 
language. 

IX.  It  was  suggested  by  the  chancellor,  in  Lawrence  v. 
Bayard,  that  a  remainder  to  one  of  a  class  who  is  not  ascer- 
tained is  vested  under  the  definition  in  section  13, 1  Revised 
Statutes,  723 ;  but  the  point  was  not  decided,  and  the  same 
section  makes  one  class  of  contingent  remainders  those  in 
which  the  person  to  whom  the  remainder  is  limited  is  uncer- 
tain. It  is  obvious,  therefore,  that  the  test  of  a  vested 
remaindei  given  by  the  revisers,  is  applicable  only  to  those 
'Cases  where  the  person  to  whom  the  remainder  is  limited  is 
ascertained.  But  the  relation  of  John  Jackson's  children  to 
the  remainder  was  not  even  an  estate,  as  next  will  be  shown. 

X.  There  is  a  wide  distinction  between  an  estate,  and  the 
claim  a  party  has  to  it.  There  was  a  remainder  to  the  heirs 
of  John  Jackson ;  but  his  children,  while  he  lived,  had  no  title 
to,  or  estate  in,  this  remainder.  ^^  In  the  case  of  a  contingent 
•or  executory  limitation  to  the  right  heirs  of  J.  8.,  then  living, 
the  description  of  the  person  to  take  cannot  be  confined  to  or 
among  any  ascertainable  person  or  persons  during  the  life  of 
J.  8.,  nor  can  it,  therefore,  be  said  in  whom  such  interest  is, 
nor,  consequently,  that  it  is  in  any  body  during  that  period; 
nor  will  it  be  transmissible  or  descendible  from  any  person 
dying  before  it  becomes  vested."  The  authorities  are  explicit 
and  uniform  that  the  children,  during  their  father's  life,  have 
•neither  right,  title,  interest,  nor  estate  in  the  land,  neither 
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jtM  in  re  nor^w*  ad  rem^  but  a  bare,  naked  poesibility,  neither 
assignable,  releasable,  devisable,  nor  descendible  at  law. 
Contingent  remainders,  where  the  person  to  take  is  ascer- 
tained, are  assignable  (see  Hoe  v.  Jonea^  1  H.  Bla.  30);  ^^but 
where  there  is  an  uncertainty  in  the  person,  no  release  can  be 
made ;  and,  therefore,  if  a  lessee  for  life  be  made,  the  remain- 
der to  the  right  heirs  of  J.  S.,  and  the  lessee  is  disseized,  and 
the  eldest  son  of  J.  S.  releases  to  the  disseizor,  and  afterward 
J.  S.  dies,  the  release  is  void,  for  it  is  uncertain  whether  he 
would  be  right  heir  at  the  time  of  the  death  of  his  father." 
{LampeCa  case^  10  Rep.  51,  a;  Feame  on  Remainders,  371; 
Campbell  v.  Bawdon^  18  N.  Y.  415 ;  Dae  v.  Tomkinsony  2 
Maule  &  Sel.  165 ;  4  Kent  Com.  208.) 

"He  has  not  even  a  contingent  interest.  He  has  merely  a 
possibility,  without  any  interest.  (3  Prest.  Abstr.  5,  6,  255 ; 
2  id.  95,  96,  205;  1  Hill.  Abr.  ch.  41,  §§  18,  33;  1  El.  §  366, 
8d  ed.  515,  517;  Co.  Litt.  343,  a;  McoU  v.  iV:  Y.  cfe  Erie 
R.  R.  Co.y  12  K  T.  (2  Kern.)  121 ;  Jackmn  v.  Catfm,  2  Johns. 
248,  261 ;  4  Cruise  Dig.  304,  tit.  32,  ch.  23,  §  1,  p.  307;  §  10, 
p.  308;  §15.) 

XI.  At  common  law  a  feoffment,  with  livery  to  A  for  life, 
remainder  in  contingency,  left  the  fee  in  abeyance.  It  did 
not  pass  to  the  feoffee.  In  conveyauces  deriving  their  effect 
from  the  statute  of  uses,  "if  the  use  of  the  fee  be  limited  in 
contingency,  the  fee  willresult  to  the  grantor  till  it  can  vest.*' 
The  discussion  between  Fearne  and  Preston,  Cornish,  Kent, 
and  the  other  text-writers  as  to  the  effect  of  a  feoffment, 
shows  very  clearly  that  the  fee  does  not  pass  to  the  feotfee  or 
grantee,  and,  therefore,  that  no  fee  was  in  John  Jackson's 
children  until  his  death.  On  this  point  the  authorities  are 
uniform.  (2  Prest.  Ab.  83,  84,  99,  100 ;  1  Hill.  Abr.  ch.  49, 
§  1,  408,  1st  ed;  p.  553,  3d  ed;  Feame  on  Remainders,  528; 
4  Kent,  258;  GreenL  note  to  2  Cruise  Dig.  830,  tit.  16,  ch. 

8,  §  2.) 

XII.  Grants  at  common  law,  to  which  de^ds  are  now  by 
our  statute  assimilated,  passed  only  the  estate  which  the 
grantor  had  at  the  time,  and  did  not  divest  any  precedent 
estate.    It  is  observable,  also,  that  the  statute  which  makes 
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a  grant  to  A,  for  the  use  of  or  in  tmst  for  B,  rests  the  estate 
at  once  in  B,  is  similar  to  the  statute  of  nses,  and  that  all  our 
deeds  contain  clauses,  as  to  the  nse  of  the  land,  similar  to 
those  in  conveyances  which  derived  their  effect  from  that 
statute.  (4  Cruise  Dig.  52,  tit.  32  ch.  4,  §§  41--44.) 

XIII.  It  is  submitted,  that,  under  the  decision  of  the  Su- 
preme Court  in  Moore  v.  LUUe^  the  sheriff's  deed,  under 
which  the  defendant  claims,  could,  if  it  operated  further  than 
to  pass  the  life  estate,  have  only  carried  with  it,  at  most,  one 
undivided  eleventh  of  the  premises,  and  that  the  appellant 
would,  under  his  sale,  take  the  balance,  or  ten-elevenths  of 
the  premises. 

The  decision  in  Moore  v.  LitUe  settles  the  law,  that,  prior 
to  the  judgment  in  the  action  for  partition.  Fanning  Baldwin 
owned  one  undivided  eleventh  of  the  Hay  Scale  farm.  The 
object  of  the  partition  deeds,  which  appears  on  their  face  to 
have  been  that  each  tenant  in  common  should  hold  his  share 
in  severalty  free  from  all  claim,  liability,  interest,  and  estate 
of  any  other  tenant  in  common  in  said  premises  or  any  part 
thereof,  was,  by  the  death  of  Fanny  Baldwin,  one  of  John 
Jackson's  daughters,  in  her  father's  life-time,  defeated.  Title 
failed  to  the  one  undivided  eleventh  which  she  undertook  to 
convey.  The  whole  partition,  therefore,  failed,  and  the  par- 
ties to  it  were  remitted  to  their  original  estates.  {Bvstard^s 
case,  4  Coke,  121  b;  S.  C.  Telv.  8;  Co.  Litt.  173  b,  174  a; 
Quick  V.  Stuyvesantj  2  Paige,  84 ;  3  Cruise  Dig.  189, 14.  ch. 

*,  §§  4,  8.) 
The  original  one-eleventh  of  Bfchard  Jackson  was  all  the 

contingent  interest  that  remained  in  him  in  the  premises  in 

question  after  the  death  of  his  sister  Fanny. 

XIY.  As  to  any  interest  beyond  the  life  estate  of  John 
Jackson  (which  expired  March,  1861) : 

The  partition  deeds  were  executed  prior  to  the  sheriff's 
sale,  and  before  John  Jackson's  death,  and  conveyed  to  the 
plaintiff  only  the  same  kind  of  interest  in  the  premises  which 
he  himself  had,  and  that  interest  was  not  the  subject  of  levy 
and  sale  on  execution. 

There  was  no  person  in  being,  during  the  life-time  of  John 
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Jackson,  who  stood,  or  could  stand,  in  the  relation  or  charac- 
ter of  heir  to  him,  and,  consequently,  no  one  who  conld  be 
to  have  an  immediate  right  of  possession  to  the  land  on  the 
termination  of  his  life  estate.  Until  that  eyent,  it  remained 
unknown  and  uncertain  what  persons  would  be  his  heirs  and 
entitled  to  take.  Such  an  estate  is  not  subject  to  levy  and 
sale  on  execution.  {Striker  v.  MoUj  28  N.  Y.  82 ;  Harris  v. 
Murray  J  id.  674 ;  and  see  Striker  v.  MoU^  2  Paige,  887.) 

At  common  law  it  was  a  mere  naked  possibility,  not  assign- 
able nor  releasable,  except,  perhaps,  to  the  tenant  in  posses- 
sion. (2  Prest.  Ab.  5, 6 ;  2  id.  95, 96, 205 ;  Feame  on  Bemain- 
ders,  871;  Jackson  v.  Waldron^  13  Wend.  178, 196;  11  id. 
110,  S.  0 ;  LampeCs  ooMy  10  Ooke,  51  a ;  Dae  v.  TompkinSj 
2  Maule  A  Sel.  165.) 

It  was  contingent  on  his  surviving  his  father,  John  Jack- 
son, and  did  not  vest  or  accrue  until  the  death  of  the  latter. 
Until  that  event  he  had  no  present  interest.  If  it  could  be 
sold,  the  grantor's  (Samuel  Jackson)  intention  would  be 
defeated.  (See  terms  of  deed,  ^^  after  John  Jackson's  death, 
th&n  to  his  heirs.") 

If  it  be  said  that,  by  the  Bevised  Statutes  (vol.  i.  p.  725, 
§  85),  expectant  estates  are  descendible,  devisable  and  alien- 
able, it  is  very  clear  that  the  interest  of  Richard  Jackson 
would  not,  in  the  event  of  his  death  in  his  father's  life-time, 
have  been  descendible  or  devisable — it  would  have  been 
extinguished.  If  he  survived  his  father,  his  estate  in  fee 
would  be  a  perfect  one,  no  statute  was  required  to  render  it 
descendible,  devisable,  or  alienable.  The  revisers  have  con- 
founded all  futiu^  estates.  Where  there  is  a  possibility, 
coupled  with  an  interest,  it  is  descendible  and  devisable. 
(Soe  V.  OriffUhay  1  W.  Bla.  605 ;  Moore  v.  EawkmSy  2  Eden, 
842;  1  Roberta  v.  WiUs,  212;  4  Kent  Com.  610.) 

In  the  present  case  there  was  no  person  who  could  take ; 
therefore  there  was  no  interest  and  no  future  expectant  estate. 

XY.  The  Code  does  not  profess  to  extend  the  interests 
which  can  be  sold  on  execution ;  it  describes  the  interests 
subject  to  sale,  as  lands,  tenements,  and  hereditaments. 
(Oode,  §§  282,  289.  462.) 
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,  A  cofitingent  remainder,  when  the  person  to  take  is  uncer- 
tain,  does  not  come  within  any  of  these  classes ;  it  is  not  land  ; 
tenare  cannot  be  predicated  of  it,  and,  in  a  case  like  the 
present,  it  is  clearly  not  heritable.  (2  Bla.  Com.  15,  59 ;  see 
Payne  v.  jBealj  4  Denio,  405;  2  Feame  on  Remainders, 
20, 21.) 

It  is  clear,  that,  at  common  law  snch  an  interest  oonld  not 
be  sold  on  execution.  It  coald  not  be  conveyed.  (3  Prest. 
Ab.  352 ;  Greenl.  note  to  2  Cruise  Dig.  42,  vol.  i.,  Greenl.  ed. 
p.  517;  AUsions  v.  ITie  Bank,  2  Hill  Ch.,  S.  C.  235.) 

What  interest  did  Richard  Jackson  have,  on  25th  of  Joly, 
1856,  to  which  a  judgment  or  execution  would  attach? 
Neither  judgments  nor  execution  would  bind  choses  in  action, 
estates  at  will  or  sufferance  {Bigdow  v.  Finch,  17  Barb.  394), 
or  equitable  interests  in  real  estate  {Origin  v.  Spencer,  6  Hill, 
525;  Brewster  v.  Striker,  2  Comst.  19.)  In  the  case  of 
Striker  v.  Mott  (28  N.  Y.  82),  a  partition  and  deeds  under  it 
existed  at  the  time  of  the  sale.  These  cannot  be  sold  on 
execution,  and  all  those  are  more  substantial  than  that  of 
Richard  Jackson  in  these  premises,  at  the  time  of  the  sheriff's 
sale,  in  September,  1856. 

Equity  would,  perhaps,  enforce  a  contract  to  convey  such 
a  possibility,  npon  proof  that  the  contract  was  made  upon 
adequate  consideration.  (  Varick  v.  Edwards,  5  Denio,  644, 
690;  2  Story  Eq.  §  1040,  c.  d.  §  1021;  Pope  v.  Whitconibe, 
3  Russell,  124;  Whitfidd  v.  Fausset,  1  Ves.  Sen.  387.) 

But  it  is  well  settled  that  equitable  estates,  even  though 
the  cestui  que  trust  is  in  possession  claiming  as  better  owner 
in  fee,  are  not  subject  to  sale  on  execution.  {Bretoster  y. 
Striker,  2  Comst.  19 ;  Sage  v.  Cartvrright,  9  N.  Y.,  6  Seld.  49 ; 
ScoU  V.  SchoUy,  8  East.  467.) 

The  partition  by  the  court,  in  1863,  cannot  inure  to  the 
benefit  of  the  appellant. 

The  covenants  in  the  partition  deeds  were  for  quiet  enjoy- 
ment only,  and  whatever  may  be  their  effect  as  between  the 
children  of  John  Jackson,  they  were  not  the  subject  of  sale 
on  execution,  being  a  mere  chose  in  action.  {Denton  v.  Ziv 
ingston,  9  Johns.  96 ;  Bogert  v.  Perry,  17  id.  360.) 
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The  respondent,  therefore,  insists  that  the  judgment  below 
ought  to  be  affirmed. 

WooDBUvFy  J.  It  is  not  questioned,  that,  by  the  grant 
made  in  1832,  by  Samuel  Jackson  to  John  Jackson,  for  and 
during  his  natural  life,  and  after  his  death,  then  to  his  heirs 
and  their  assigns  forever,  the  immediate  grantee  took  an 
estate  for  life  only,  and  that  a  remainder  in  fee  was  limited 
to  such  persons  as  were,  at  his  death,  his  heirs  at  law. 

Nor  is  it  questioned  that  by  the  conveyance  of  John  Jack- 
son to  his  children,  they  acquired,  as  tenants  in  common, 
each  an  estate  for  his  life  in  one  undivided  eleventh  part  of 
the  land,  and  that  the  limitation  in  remainder  gave  them,  as 
his  heirs  presumptive,  an  estate,  interest  or  expectation, 
which  at  his  death,  they  being  still  alive,  would  become  in 
them  severally  an  absolute  fee. 

If  that  estate,  interest  or  expectation  was  alienable,  then 
the  deed  of  partition  executed  by  the  eleven  children  operated 
to  place  Eichard  Jackson  (one  of  their  number),  in  the 
same  relation  to  the  lots  assigned  and  conveyed  to  him 
in  severalty,  in  which  he  was  before  that  deed,  to  the  undivi- 
ded one-eleventh  of  the  whole  property;  that  is  to  say,  be 
held  an  estate  for  the  life  of  John  Jackson  in  the  lots  so  allot- 

« 

ted  and  convoyed  to  him  in  severalty,  end  he  would  be  enti- 
tled to  the  fee  of  each  one-eleventh  part  thereof,  provided,  in 
respect  to  each  eleventh,  the  grant^n'thereof  should  survive 
John  Jackson. 

The  partition  deed  was  something  more  than  a  release; 
{MiUer  v.  Emona^  19  N.  T.  888)  as  between  tenants  in  com- 
mon it  would  operate  as  a  grant ;  it  granted  with  covenants 
for  quiet  enjoyment. 

H^rue,  if  he,  or  either  of  his  grantors  in  partition,  died  before 
John  Jackson,  that  might  defeat  the  title  to  the  one-eleventh 
purporting  to  belong  to,  or  be  conveyed  by,  the  one  so  dying, 
but  that  is  all. 

The  technical  inquiry  as  to  what,  and  between  whom,  a 
mere  release  at  the  common  law  may  operate,  is  not  material ; 
here  were  words  of  grant  and  conveyance,  and  if  the  grantors 
Vol,  IV.       V4 
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bad  an  estate  or  interest  which  was  alienable  —  beyond  their 
interest  for  the  life  of  John  Jackson — then  this  partition 
deed  operated  to  convey  it.  The  parties  were  in  possession 
by  virtue  of  the  estate,  ^r  an^e  vie.  They  each  held  the 
relation  to  him  in  which,  if  they  survived  him,  their  estate 
would  be  a  fee  simple  in  one-eleventh  each,  and  if  that  fact 
gave  them  an  alienable  estate  or  interest,  no  rule  of  law, 
technical  or  otherwise,  forbade  that  their  conveyance  to  one 
of  the  tenants  in  common,  having  a  like  estate  or  interest, 
and  being  in  possession,  should  be  effectual. 

On  the  other  hand,  if  the  several  grantors  in  that  deed 
had  no  estate  or  interest  in  the  land  which  was  alienable, 
it  conveyed  nothing,  and  considering  that  deed  simply  as  a 
conveyance,  the  defendant  here  has  no  estate  in  the  lots, 
because  the  estate  which  she  claims  was  derived  from  a  con- 
veyance to  her,  or  to  her  grantor,  before  the  death  of  John 
Jackson.  Whether  that  deed  operated  as  an  estoppel,  so  as 
to  assure  to  Bichard  Jackson  the  fee,  when  in  fact  the 
grantors  did  survive  John  Jackson,  and  thus  assured  to  her 
the  title  which  they  had  proposed  to  convey,  I  shall  not  con- 
sider. 

I  prefer  to  rest  my  conclusions  upon  the  answer  which 
should  be  given  to  the  question  whether  the  children  of  John 
Jackson  had  before  his  decease  an  alienable  interest  or  estate 
in  the  premises,  and  by  this  to  test  the  effect  of  the  partition 
deed  and  the  validity  of  the  defendant's  title.  And  in  my 
opinion  the  consideration  of  this  question  will  also  determine 
whether,  if  alienable,  the  interest  or  estate  of  Bichard  was 
subject  to  levy  and  sale  upon  execution  against  his  property. 

The  circumstances  of  the  present  title  would  not  at  the 
common  law  have  presented  the  question.  The  abrogation 
of  the  rule  in  Shelly's  case  has  created  a  state  of  things  which 
at  the  common  law  could  not  exist ;  thus  by  the  common 
law  under  the  rule  in  Shelly's  case,  a  grant  to  A  for  life.with 
remainder  to  his  heirs,  gave  to  A  a  fee ;  no  question  under  the 
law  of  remainders  could  therefore  arise  under  such  a  grant. 
And  that  is  the  case  now  before  us  in  which  Samuel  Jackson 
conveyed  to  John  Jackson  for  life  with  remainder  to  his 
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heirs.  On  the  other  hand,  a  grant  to  A  for  life  with  re- 
mainder to  the  heirs  of  B  did  present  a  case  to  which  the 
law  of  remainders  was  of  conrse  applicable. 

In  considering  the  effect  of  the  grant  under  consideration, 
made  since  the  rule  in  Shelly's  case  was  abrogated,  we  may 
seek  for  an  analogy  in  the  example  last  named,  to  wit,  a  grant 
to  A  for  life  with  remainder  to  the  heirs  of  B. 

In  such  case  the  limitation  over  to  the  heirs  of  B  is  by  the 
common  law  wholly  contingent.  It  is  not  only  impossible 
daring  the  life  of  B  to  say  who  will  be  his  heirs,  and  hence, 
who  will  be  entitled  to  claim  under  the  limitation ;  but  if  B 
is  living  at  the  death  of  A,  the  remainder  over  will  wholly 
fail,  because  it  cannot  take  effect  at  the  expiration  of  the 
precedent  freehold  estate  upon  which  it  is  limited.  This  last 
result  is  now  prevented  by  our  Bevised  Statutes  (1 R.  S.  705, 
§  34),  and  therefore  the  limitation  over  is  operative,  and  when- 
ever B  dies  it  will  tkke  effect  for  the  benefit  of  those  who  may 
be  his  heirs.  In  such  case,  however,  so  long  as  B  lives  (A 
being  also  living),  there  can  bo  no  vested  estate  in  remainder 
under  our  statutes,  because  there  are  no  persons  in  being 
who  would  have  an  immediate  right  to  the  possession  of  the 
land  upon  the  ceasing  of  the  precedent  estate ;  that  is,  if  A 
were  to  die  to-day,  it  would  still  be  imcertain  who  are  the 
heirs  of  B,  and  therefore,  there  is  no  one  who  under  the 
gi*ant  is  entitled  to  the  possession. 

But  now  suppose  B  dies,  then  the  estate  would  vest,  and  ' 
for  the  reason  that  there  are  now  persons  in  being,  who,  if 
A  dies  to-day,  will  be  entitled  to  immediate  possession. 
Whether  the  estate  or  interest  can  bo  defeated  by  the  death 
of  such  persons,  or  by  any  other  future  event  or  not,  their 
interest  is  vested  according  to  the  very  terms  of  our  statute. 

It  is  this  precise  alternation  of  circumstances  which  fur- 
nishes examples  within  the  contemplation  of  our  statute  in 
its  definition  of  a  "  vested  future  estate ''  and  a  ^^  contingent 
future  estate.'' 

1.  An  estate  is  vested  where  there  is  a  person  in  being 
who  will  take  if  the  precedent  estate  then  terminates. 

2.  An  estate  is  contingent  while  the  person  to  whom 
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*    *    *    it  is  limited  is  nncertaiii, — i,  e.  while  it  is  nnoei^ 
tain  who  will  take  if  the  precedent  estate  th^i  terminatea. 

One  definition  is  the  conyerse  of  the  other  and  thqr  aro  to 
be  read  together. 

In  the  case  supposed,  then,  on  the  death  of  B  (A  being 
still  alive),  the  heirs  of  B  are  in  a  condition  to  take  if  A  then 
die,  and  their  estate  is  by  the  terms  of  the  statute  a  future 
vested  estate. 

This,  in  my  jadgment,  illustrates  the  new  case  made  by 
our  statute  abrogating  the  rule  in  Shelly's  case. 

Thus  John  Jackson  took  a  life  estate,  and  every  child  of 
his,  bearing  to  him  such  relation,  that,  at  any  moment,  he 
would,  if  John  Jackson  then  died,  be  entitled  to  immediate 
possession,  and  to  hold  in  fee,  had  a  ^Wested  future  estate" 
under  our  statute.  It  was  vested  because  by  the  death  of 
John  Jackson  the  precedent  estate  terminates,  and  such 
child,  then  in  being,  becomes  eo  instanti  entitled  to  imme- 
diate possession,  which  is  the  precise  character  of  one  who 
in  the  language  of  our  statute  has  a  future  vested  estate. 

This  vested  estate  might  be  defeated,  because  such  child 
might  die  before  his  father ;  but  the  statute  has,  nevertheless, 
made  his  estate  a  vested  estate,  notwithstanding  the  grant 
under  which  he  claims  has  annexed  a  further  condition  which 
may  defeat  it. 

In  shorl;,  the  statute  has  made  this  remainder  (although  its 
«  benefical  enjoyment  depends  upon  the  condition  that  he 
survives  his  father),  a  vested  remainder  liable  to  be  defeated 
by  a  condition  subsequent. 

Such  an  estate  is,  in  its  nature,  devisable,  descendible  and 
alienable.  (1  R.  S.  725,  §  35.)  This  is  made  a  general  rule, 
going  much  farther,  and  embracing  all  expectant  estates. 
In  this  particular  case  the  death  of  the  party  in  whom  it  is 
vested,  before  the  termination  of  the  precedent  estate,  would 
defeat  it,  but  this  does  not  change  its  legal  character ;  it  is 
still  a  vested  estate,  although  death  may  defeat  it.  It  is, 
therefore,  alienable,  subject  to  that  contingency,  and  the  deed 
of  partition  was  therefore  operative. 

Tlie  question  remains,  could  this  estate,  rested  in  interest, 
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but  liable  to  be  defeated  by  the  death  of  the  persons  to  whom 
it  was  limited,  be  sold  under  execution  ? 

Our  statutes,  declaring  the  lien  of  judgments,  and  authori- 
zing sales  bj  virtue  of  execution,  apply  to  '^  lands,  tenements, 
real  estate  and  chattels  real."  (2  R.  S.  359,  §  3 ;  863,  §  2 ;  367, 
§  24,  et  aeq. ;  373,  §  61,  et  aeq.) 

If  the  words  lands  or  real  estate  embrace  such  an  estate  as 
that  in  qnestion,  then  it  was  subject  to  sale  on  execution, 
and  the  defendant  acquired  title  defeasible  as  to  any  share 
of  one-eleventh,  by  the  death  of  one  of  the  eleven  children 
of  John  Jackson,  before  his  decease,  and  actually  defeated  as 
to  the  one-eleventh  conveyed  to  Richard  Jackson  by  his 
sister,  Fanny  Baldwin,  who  died  before  her  father. 

Concede  that  a  possibility  of  reverter,  as  in  4  Denio,  412, 
a  naked  possibility,  as  in  Varick  v.  £choarcU  (5  Denio,  664), 
or  a  merely  equitable  interest,  tinistees  being  in  possession, 
holding  the  legal  title,  as  in  Brewster  v.  Striker  (2  N.  Y.  19) ; 
or  other  purely  equitable  interest,  unaccompanied  by  pos- 
session, as  in  Sage  v.  Cartwrig/U  (9  id.  49),  or  a  contin- 
gent remainder,  as  in  Striker  v.  JHott  (28  id.  82),  cannot 
be  sold  on  execution.  This  is  far  short  of  holding  that  a 
vested  estate  in  remainder,  only  liable  to  be  defeated  by  a 
subsequent  event,  may  not  be. 

The  subject  of  sale  here  was  an  estate  in  the  land,  a  legal 
estate,  vested  in  interest  by  the  very  terms  of  the  statute, 
and  alienable  by  the  owner  thereof;  this  is  ^^real  estate/* 
and  by  such  name  is  subject  to  levy  and  sale. 

For  these  reasons,  I  think  the  judgment  of  the  Supreme 
Court  must  be  reversed. 

The  appellant  appears,  by  the  pleadings,  to  claim  but  ten- 
elevenths  of  the  premises,  and  seems  to  concede  that  the 
death  of  Fanny  Baldwin  defeated  her  title  to  one-eleventh 
of  the  premises.  This  is  clearly  so  at  law;  and  it  is  not 
claimed  that  there  are  any  equities  arising  out  of  the  par- 
tition deeds  which  inure  to  the  benefit  of  the  defendant,  to 
make  her  purchase  effectual  as  to  that  one-eleventh. 

The  judgment  should  be  reversed,  and  judgment  ordered 
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affirming  the  title  of  the  defendant  to  ten-elevenths,  and  of 
the  plaintiff  to  one-eleventh  part  of  the  premises  in  fee. 

Gbovbe,  J.  (dissenting.)  The  mle  adopted  in  Shelle/s  case 
would  give  John  Jackson  an  estate  in  fee  simple  by  virtue  of 
the  deed  from  his  father.  This  fee  would  have  passed  to  the 
children  of  John  bj  his  deed  to  them.  The  children  ^having 
thus  acquired  the  fee,  the  partition  made  by  them,  and  the  con- 
veyances in  pursuance  thereof,  would  have  given  a  perfect 
title  to  the  land  in  question  to  Richard  Jackson,  and  the  sale 
made  by  the  sheriff  in  1856,  and  the  conveyance  by  the 
sheriff  to  the  purchaser  would  have  vested  this  title  in  the 
purchaser,  and  thus  made  the  title  of  the  defendant  com- 
plete. But  the  rule  established  in  that  case  and  subsequently 
followed,  was  abolished  by  the  Revised  Statutes  (voL  1,  725, 
§  28).  This  section  made  the  estate  of  John  Jackson  one  for 
his  life  only,  and  provided  that  his  heirs  should  take  as  pur- 
chasers by  virtue  of  the  remainder  limited  to  them  by  the 
deed.  It  follows  that  nothing  but  this  life  estate  passed  to 
his  children  by  virtue  of  the  deed  from  John  Jackson  to  them 
at  the  time  of  the  sale  by  the  sheriff,  under  which  the  defend- 
ant claims  title.  This  was  all  the  estate  any  of  the  children 
of  John  Jackson  had  ever  had  in  the  premises,  unless  they 
acquired  some  title  thereto  under  the  deed  from  Samuel 
Jackson  to  John  Jackson.  This  deed  conveyed  the  premises 
to  the  heirs  of  John  Jackson  from  and  after  his  decease.  It 
thus  appears  that  no  one  acquired  any  vested  interest  in  this 
remainder,  because  no  one  could  be  heir  of  John  Jackson 
during  his  life.  (Campbell  v.  limoden^  18  N.  T.  412,  and  cases 
cited.)  It  was  uncertain  which,  if  any  of  the  children  would 
survive  their  father,  and  therefore  uncertain  which,  if  any, 
of  the  children  would  acquire  any  estate  in  the  land.  The 
remainder  limited  by  the  deed  from  Samuel  to  John,  was 
therefore  a  contingent  remainder,  and  could  vest  in  no  one 
until  the  death  of  John,  by  which  event  his  heirs  would  be 
ascertained,  and  the  remainder  vest.  This  leads  to  an  inquiry 
as  to  what  may  be  sold  upon  execution  against  the  judgment 
debtor.    The  Code  (§  289)  provides  that  the  execution  shall 
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command  the  sheriff^  that  in  case  sufficient  }>ersonal  property 
cannot  be  found  to  satisfy  the  judgment,  then  to  satisfy  it  out 
of  the  real  property  belonging  to  the  judgment  debtor  on  the 
day  when  the  judgment  was  docketed  in  the  county,  or  at 
any  time  thereafter.  The  Code  (§  462)  provides  tiiat  the 
words  "  real  property,"  as  used  in  the  act,  are  co-extensive 
with  lands,  tenements  and  hereditaments.  This  shows  that 
the  Code  has  made  no  change  in  the  pre-existing  law,  as  to 
what  interests  in  or  claims  to  real  estate  may  be  sold  upon 
execution.  It  follows  that  nothing  can  be  sold  upon  execu- 
tion as  real  estate,  except  a  legal  estate  therein.  The  children 
of  John  Jackson  had  no  such  title  to  any  estate  in  the  lands 
in  question  during  his  life-time,  except  his  life  estate  con- 
veyed by  him  to  them,  and  consequently  no  greater  estate 
could  be  sold  upon  execution  against  them  or  any  of  them. 
The  question  whether  the  possibility  of  the  children  acquir- 
ing title  upon  the  death  of  their  father  could  be  conveyed  by 
them  has  been  discussed  by  counsel.  However  this  may  be, 
it  is  dear  that  it  could  not  be  sold  upon  execution,  as  it  was 
not  a  legal  estate  in  the  land.  This  view,  if  correct,  shows 
that  nothing  passed  under  the  sale  and  conveyance  made  by 
the  sheriff  in  1856,  except  the  life  estate  of  John  Jackson, 
unless  the  rights  of  the  parties  to  this  controversy  have  been 
changed  by  the  conveyances  made  by  the  children  of  John 
to  each  other,  pursuant  to  the  partition  made  by  them  of  the 
lands  in  question,  together  with  other  lands  held  by  them 
under  the  same  title  in  1849.  At  this  time  aU  the  diildren 
of  John  Jackson,  except  Kichard,  conveyed  to  him  the  lands 
in  question  by  deed  containing  a  covenant  for  quiet  enjoy- 
ment as  against  the  grantors,  their  heirs  and  assigns.  By 
the  subsequent  death  of  John  Jackson  in  1861,  leaving 
Bichard  Jackson  and  nine  of  his  grantors  him  surviving,  and 
an  infant  child  of  one  of  the  grantors  also  surviving  (the 
parent  having  in  the  meantime  died)  his  heirs,  the  remainder 
created  by  the  deed  from  Samuel  to  John  vested  in  them  as 
tenants  in  common,  one-eleventh  in  each.  Thus  the  title  of 
nine-elevenths  of  the  land  in  question  became  vested  in  the 
grantors  of  Bichard  Jackson^  who  had  conveyed  the  land  in 
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question  to  him  with  a  covenant  for  quiet  enjoyment  aB 
against  themselves,  their  heirs  and  assigns. 

*It  is  clear  that  neither  of  these  grantors,  nor  any  person 
claiming  under  them,  by  title  derived  subsequent  to  their 
conveyance  to  Sichard,  could  assert,  as  against  him  or  those 
claiming  under  him,  any  title  to  the  land  in  question.  •  They 
would  be  precluded  from  so  doing  by  the  covenant  of  warranty 
in  the  deed  to  Richard.  The  title  they  acquired  upon  the 
death  of  John  Jackson  by  the  operation  of  this  covenant 
inured  to  and  vested  in  Richard  Jackson  and  his  grant-ees. 
This  is  the  result  of  the  application  of  the  unquestioned  rule, 
that  a  title  subsequently  acquired  by  one  who  has  granted 
the  land  with  covenant  of  warranty  inures  to  the  benefit  of 
his  grantee.  Whether  this  principle  is  based  upon  an  estop- 
pel imposed  upon  the  grantor  by  reason  of  his  covenant,  or  a 
rule  adopted  to  avoid  circuity  of  action,  has  been  discussed 
by  counsel,  but  both  concede  the  rule.  I  am  unable  to  per- 
ceive any  difference  in  the  present  case,  whichever  may  be 
the  true  reason.  This  covenant  of  the  children  of  John 
Jackson  in  the  conveyance  to  Richard,  run  with  the  land, 
and  had  not  been  broken  in  1856,  at  the  time  of  the  sale  and 
conveyance  by  the  sheriff,  under  which  the  defendant  claims. 
It  then  constituted  a  part  of  Richard  Jackson's  title  to  the 
land,  and  passed  to  the  purchaser  at  a  sale  by  Uie  sheriff, 
upon  an  execution  issued  upon  a  judgment  against  him. 
{Sweet  V.  Oreeriy  1  Paige,  478 ;  Kellogg  v.  Wood^  4  id,  578.) 
This  covenant,  therefore,  inures  to  the  benefit  of  the  defend- 
ant, and  makes  her  title  perfect  to  nine-elevenths  of  the  land 
in  question.  As  to  the  one-eleventh  which  vested  in  the 
infant  child  of  the  grantor  that  died,  this  reasoning  will  not 
apply.  That  child  took  the  eleventh  under  the  deed  from 
Samuel  to  John  Jackson,  and  not  as  heir  of  his  mother, — 
consequently  her  warranty  is  not  binding  upon  him.  There 
is  nothing  to  prevent  his  asserting  his  title  to  one-eleventh  of 
the  land  in  question ;  at  any  rate,  the  defendant  has  not  ac- 
quired his  interest.  The  further  question  must  be  determined, 
whether  the  plaintiff  has  acquired  it.  It  appears  from  the 
case  that  after  the  death  of  John  Jackson,  a  partition  was 
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made  by  action  between  his  heirs,  to  which  this  infant  child 
was  a  party,  by  which  the  land  in  question  was  adjudged  to 
Brichard  Jackson.  This  judgment  would,  while  in  force, 
effect  a  transfer  of  the  interest  of  this  child  in  such  lands  to 
Brichard,  and  it,  together  with  the  eleventh,  acquired  by  him 
upon  the  death  of  John  Jackson,  became  vested  in  the  plaintiff 
by  virtue  of  the  sheriff's  sale  to  him  made  after  the  happening 
of  these  events.  It  is  claimed  by  the  plaintiff's  counsel  that 
the  entire  partition  made  by  the  children  during  the  life  of 
John  Jackson,  and  the  conveyances  made  to  effectuate  it, 
became  void  by  reason  of  the  death  of  one  of  the  children 
during  his  life,  and  the  acquisition  of  one-eleventh  by  the 
infant,  who  was  not  bound  by  such  partition  and  the  convey- 
ances. It  is  true  that  the  infant  was  not  bound,  but  this  did 
not  at  all  impair  the  validity  of  the  partition  or  the  con- 
veyances as  to  the  others.  They  were  bound,  and  none  of 
them  could  claim  any  interest  in  any  parcel  previously  con- 
veyed with  warranty.  The  right  of  each,  acquired  at  the 
death  of  John,  at  once  vested  in  the  grantees.  It  follows, 
that  the  plaintiff  is  entitled  to  judgment  for  two-elevenths, 
and  the  defendant  for  nine-elevenths,  of  the  land  in  question. 
The  judgment  of  the  Supreme  Court  should  be  modified 
accordingly. 

All  the  other  judges  concurring  in  the  views  of  Wood- 
buff,  J., 
Judgment  ordered  accordingly. 
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ACCEPTANCE. 
See  Sali  —  and  IkUv«%  1. 

.     ACcouNTma 

1.  LiABTUTT  TO  AOOOUHT.  Where  a  testator  deyises  to  his  wife,  during  the 

term  of  her  natural  life,  his  entire  estate,  and,  after  her  death,  the 
same,  share  and  share  alike,  unto  his  children  who  may  at  her  decease 
be  living,  the  estate  does  not  yest  in  the  children  until  the  decease  of 
the  wife,  and  she  cannot  be  required  to  account  to  any  of  the  children, 
or  their  representatives,  for  the  purpose  of  having  the  estate  divided 
among  them,  or  apportioned  to  any  of  them.  Oarmichael  y.  Oar- 
michaelj  346. 

2.  Action  fob.  See  Fbactice — Adion^  4. 

3.  Final,  before  burbooatk  See  Administbatobs,  1,  3. 

ACTION. 
See  Pbaotice — AcUon, 
See  FBAonoE — Right  of  Action. 

ADMINISTRATORS. 

1.  It  would  seem,  from  the  facts  in  this  case,  and  the  determination  of  the 

court  thereon,  that,  where  a  claim  is  presented  to  the  administrator, 
and  the  same  is  not  allowed,  but  its  yalidity  is  questioned  by  him, 
and,  upon  the  final  accounting  before  the  surrogate,  the  claim  is  pre- 
sented before  that  officer,  wim  evidence  in  its  support,  and  its  allow- 
ance is  opposed  by  the  administrator,  it  cannot  be  held  to  be  a 
liquidated  and  undisputed  demand  against  the  estate,  but  becomes  a 
disputed  claim  within  the  meaning  of  the  statute  in  reference  thereto. 
Tucker  y.  Tucker^  13G. 

2.  A  CLAIM  AGAINST  AN  ESTATE  docs  not  becomo  a  liquidated  and  undisputed 

claim,  by  virtue  of  the  neglect  of  the  administrator  to  refer  the  same 
as  authorized  by  the  statute  (2  R.  S.  88,  §  36) ;  nor  can  the  adminis- 
trator or  executor  of  an  estate  be  permitted  to  assume  or  to  occupy 
the  equiyocal  position  of  neither  admitting  nor  rejecting  a  claim,  so 
as  to  give  the  surrogate  jurisdiction  of  it,  under  section  seventy-one, 
of  2  Reyised  Statutes,  page  96.  In  other  words,  it  would  seem,  that 
a  claim  is  rejected  or  disputed  by  not  being  allowed.  Id, 

3.  Where  a  oladi,  not  allowed  bt  the  administrator,  is  presented  to  the 

surrogate  upon  the  final  accounting,  before  whom  the  administrator 
and  all  the  parties  in  interest  duly  appear  and  consent  to,  and  take 
part  in,  the  proceedings  submitting  the  matter  to  his  adjudication, 
such  proceedings  cannot  be  upheld  upon  the  ground  that  it  was  an 
arbitration,  binding  upon  the  |)arties  present  and  participating  in  it ; 
for,  being  invalid  as  to  the  administrator,  who  has  no  power  to  arbi- 
trate, it  could  not  be  obligatory  upon  the  others;  it  is  simply  the 
proceeding  of  a  court  acting  beyond  its  jurisdiction,  assuming  un- 
authorized powers,  and  making  a  judicial  determination  yoid  and 
nugatory  upon  its  fSu«.  Id. 
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ADMISSIONS. 

TJfor  tbial.  Where,  in  an  action  against  a  plaintiff  in  a  former  suit,  for 
the  taking  of  property  exempt  from  execution,  the  plaintiff  in  this 
latter  action  stipulates  that  he  will  admit  upon  Uie  trial — 

1.  That  the  sheriff  received  no  directions  from  the  defendant 
personally  in  reference  to  the  leyy  and  sale; 

2.  That  the  defendant  took  no  part  in  the  said  levy  and  sale,  and 
had  no  portion  of  the  proceeds  of  the  sale  personally,— 

HMf  that  these  admissions  were  not  inconsistent  with  the  fact  of  defend- 
ant's liability,  where  it  was  proved  upon  the  trial  that  the  acts  com- 
plained of  were  done  bv  the  sheriff  under  the  direction  of  defendant's 
attorney,  and  in  defendant's  presence,  and  with  lus  knowledge  and 
approYaL  Arttutrong  y.  Duboii,  291. 

ADVERSE  POSSESSION. 

The  possession  of  a  grantee  under  a  conveyance  in  fee  of  an  estate,  of 
which  one  undivided  half  is  subject  to  a  devise  for  the  life  of  a  person 
still  living,  remainder  to  the  heirs  of  such  devisee  for  life,  is  not  (at 
least  durmg  the  life  of  the  devisee)  adverse  to  the  rights  and  interests 
of  the  remainder-men.   Warfidd  v.  CVan«,  448. 

For  facts  and  principles  of  the  case  in  full,  see  Pabthiok,  1-4. 

ADVICE  OF  COUNSEL. 

To  MEKT  PRESXTMPTTON   OF    ICALTCE    IK    ACTION    FOR    SLANDER    OF    TTTLK.   In 

an  action  for  slander  of  title,  the  presumption  of  malice  is  not  over- 
come by  showing,  that  the  defendant  acted  under  the  advice  of  coun- 
sel, unless  it  also  appears,  that  he  had  truthfully  disclosed  to  his 
counsel  all  the  material  facts  within  his  knowledge;  and  where  it 
appears,  that  bis  statements  to  his  counsel  were  Uie  same  aa  those 
made  in  his  testimony  on  the  trial,  which  were  in  conflict  with  other 
testimony  on  points  within  his  own  personal  knowledge,  the  jury 
have  justification  in  findiog  that  he  did  not  make  a  truthful  disclosure 
of  all  the  facts  within  his  knowledge.  Like  v.  McBJnsiry,  397. 

AFFIDAVIT. 

1.  In  stnocARY  prooeedinos  to  recover  possession  of  land.  Where  the 

affidavit  which  is  the  foundation  for  summary  proceedings  to  recover 
possession  of  land,  does  not  show  that  the  premises  are  situated  within, 
the  jurisdiction  of  the  officer  before  whom  the  proceeding  is  instituted, 
it  fails  to  confer  jurisdiction  upon  him,  and  recitals  put  into  the 
summons  will  not  cure  the  defect  People  v.  Boardmanj  59. 

2.  Where  the  service  of  the  summons  in  these  proceedings  is  sworn  to  as 

being  upon  a  date  prior  to  that  of  the  summons  itse^  the  variance  is 
fatal;  it  is  not  a  mere  clerical  error  that  may  be  corrected,  for  it 
leaves  the  case  without  any  proof  as  to  the  time  of  service,  and,  if 
accepted,  would  give  possible  effisct  to  an  illegal  service.  Id, 

3.  The  omission  in  such  affidavit  to  show  that  the  place  where  the  service 

was  made  upon  the  tenant,  was  his  last  place  of  residence  is  likewise 
fatal  to  the  validity  of  proceedings  affected  by  it  (People  ex  reL  8im^ 
eon  V.  PhUj  42  Barb,  lia)  Id. 

4.  In  the  use  of  this  remedy  parties  must  be  held  to  keep  strictly  within 

the  pale  of  the  law,  and  conform  their  proceedings  strictly  to  the 
demands  of  the  statute,  if  they  expect  to  have  their  prooeedmgs  bqs- 
tained.  Id. 
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AGENCY. 
See  Fbinoipal  and  Agent. 
See  Husband  and  Wife,  2,  4 

AGREEMENT. 

1.  Specifio  performance  of  a  contract  to  purcliase  real  propertj  will  be 

enforced  where  the  party  agreeing  to  convey  tenders  a  deed  which 
will  invest  the  grantee^with  a  secure  title.  Fredxim  ▼.  Wagner,  27. 

2.  To  CONVEY  REAL  PROPERTT.  The  rulc  in  equity  requires  a  vendor,  invoking 

specific  performance  against  a  purchaser,  to  be  able  to  make  a  clear 
title;  for  a  court  of  equity  will  not  compel  a  purchaser  to  take  a 
doubtful  title.  Id. 

3.  For  the  conditions  affecting  the  title,  in  an  action  to  enforce  specific 

performance  against  a  party  refusing  to  take  title,  alleging  it  to  be 
defective,  and  for  the  principles  upon  which  the  court  held  Uie  title  to 
be  good,  and  decreed  specific  performance,  see  whole  case.  Id, 

4.  With  coiofON  carrier  in  relation  to  transportation  or  goods.  Where 

an  agreement  is  relied  upon  to  exempt  a  common  carrier  from  liabil- 
ity, on  account  of  the  gross  negligence  of  his  agents  or  servants,  the 
terms  of  the  contract  ought  to  be  so  clear  and  explicit  as  to  leave  no 
doubt  of  its  meaning  and  intent.  French  v.  Buffalo,  New  York  ds  Erie 
R  R.  Co.  108. 

6.  Where  the  agreement  between  the  common  carrier  and  the  ovmer  of 
the  goods  provides,  in  general  terms,  that  the  same  are  transported 
at  the  "  owner's  risk,"  the  carrier  is  liable  only  for  damages  resulting 
from  his  own  personal  negligence,  or  from  the  gross  neghgence  of  his 
agents  or  servants.  Id» 

6.  In  other  words,  the  term  '^  owner's  risk,"  in  a  contract  for  the  trans- 

portation of  goods,  impdtts,  that  the  owner  assumes  the  risks  arising 
from  the  ordinary  dangers  of  transportation  by  the  means  employed,' 
which  the  reasonable  and  ordinary  care  of  the  common  carrier  might 
be  insufficient  to  prevent,  and  the  latter  is  liable  only  for  those  dangers 
which,  with  ordinary  care  and  prudence,  might  be  avoided.  Id, 

7.  Where  the  liability  of  a  common  carrier  is  limited  by  special  agreement 

the  burden  of  proving  that  the  loss  was  occasioned  by  the  want  of 
due  care,  or  by  gross  negligence,  rests  upon  the  plaintiff,  and  he  can- 
not rely  upon  the  absence  of  proof  of  diligence  to  support  his  allega- 
tion of  negligence.  Id, 

8.  Parol;  btidenoe  concerning.  Where  an  agreement  lies  wholly  in  parol, 

some  of  the  terms  of  which  are  contained  in  a  written  contract^  used 
by  way  of  reference  only,  and  not  as  containing  any  operative  words 
of  obligation,  but  as  rendering  the  verbal  agreement  definite  in  details, 
proof  of  the  execution  of  such  instrument  is  not  necessary,  —  it  is 
sufficient  to  identify  the  paper.  Smith  v.  New  York  Centred  H,  R,  Co,, 
180. 

9.  For  work  and  labor.  Statute  of  fraud&  A  contract  for  the  sale  and 

delivery  of  a  quantity  of  wood,  though  the  same  be  at  the  time  in 
standing  trees,  is  not  a  contract  for  work  and  labor,  so  as  to  take  the 
transaction  out  of  the  statute  of  frauds.  Id, 

10.  Affirmance  of,  when  illegal.  It  ia  competent  for  a  party  to  waive 
the  defense  of  the  illegality  of  a  contract  in  which  he  himself  par- 
ticipates, and  to  affirm  the  same  so  far  as  the  parties  thereto  are  con- 
cerned. (Pepper  v.  Haight,  20  Barb.  429.)  MerriU  v.  Millard,  208. 

11.  Where,  in  pursuance  bf  an  illegal  contract  between  A  and  B,  A  pavs 
to  C  moneys  for  the  use  of  B,  B  can  maintain  an  action  against  C  for 
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the  recovery  of  the  moneys  so  held  to  his  use,  and  the  defense  cf  C, 
founded  upon  the  illegality  of  the  agreement  between  A  and  B,  la 
not  available.  Id, 

12.  Whenever  the  parties  have  executed  a  contract  for  illegal  purpose5^ 
th^  court  will  refuse  to  lend  its  aid  to  enable  either  party  to  disturb 
it:  Id. 

13.  The  damages  fob  a  brsaor  of  an  agreement  to  return  a  paid  or  re- 
leased note,  already  past  due,  cannot  be  the  amount  of  the  note, 
unless  it  be  shown,  tnat^  in  consequence  of  the  breach,  the  plaintiff 
has  been,  by  force  of  the  prima  facie  import  of  the  paper,  and  its 
^parent  negotiability,  compelled  to  pay  it  to  some  subsequent  holder, 
in  spite  of  a  diligent  endeavor  to  prove  the  facts,  which,  if  proved, 
would  constitute  a  complete  defense;  or  unless  he  has  called  upon 
the  party  making  such  agreement,  notified  him  of  the  suit,  and  per- 
mitted him  to  take  such  charge  thereof  as  will  protect  both  of  the 
parties.  Barmon  v.  LithaueTy  317.    Hence, 

14.  Where  H.  held  a  note  indorsed  by  B^  which  was  past  due,  and  H. 
executed  a  release  thereof  to  B.,  and  L.,  a  party  to  the  settlement  of 
which  this  release  was  a  part,  agreed  to  return  the  note  to  B.,  which 
agreement  was  not  performed,  but,  on  the  contrary,  the  note  was 
transferred  to  M.,  who  brought  an  action  upon  it  against  B.,  and 
recovered  the  amount  of  the  note,  the  judgment  agaiDSt  R  in  the 
action  was  erroneous^  and,  on  appeal,  must  have  been  reversed;  and, 
such  judgment  being  the  result  of  the  neglect  of  B.  to  produce  evi- 
dence, which  he  might  have  done,  to  establish  a  perfect  defense,  or 
to  give  L.  an  opportunity  of  doing  so,  —  or  to  bring  an  ^peal  from 
the  erroneous  judgment  against  him,  —  it  follows,  that  a  judgment 
for  the  amount  of  such  recovery,  in  an  action  brought  by  B.  against 
L.  for  damages  for  breach  of  the  agreement  to  return  the  note^  was 
also  erroneous.  Id, 

15.  Question  of  damages.  Upon  the  question,  whether  the  damages  for 
the  breach  of  an  agreement  to  return  a  paid  or  released  note,  where 
the  party  injured  by  the  breach'  has  used  all  diligence  and  employed 

*  all  proper  means  to  protect  himself,  can,  in  any  event,  be  any  thine 
more  than  merely  nominal,  see  opposing  views  in  the  opinions  of 
MUiLER  and  Woodruff,  JJ.  Id, 

16.  Judgmemt.  Set-off.  Where,  under  an  agreement  between  several 
parties  in  reference  to  business  conducted  by  them,  the  profita  were 
to  be  divided  into  five  equal  parts,  two  of  which  should  beloDg  jointly 
to  certain  of  said  parties,  and  one  of  the  remaining  three  parts  was  to 
be  paid  to  each  of  the  other  three  parties  to  such  agreement;  in  an 
action  by  these  three  parties  against  the  others  for  an  accounting,  it 
was  Jieildf  —  that  the  judgment  must,  under  the  agreement,  award  to 
each  of  the  plaintiffs,  severally,  one-fiflh  of  the  ascertained  profits ; 
and,  as  a  payment  to  either  plaintiff,  if  made,  would  defeat  his  claim, 
and  still  leave  to  the  others  a  judgment  for  their  respective  sliares,  so 
a  set-off  or  counter  claim  against  the  share  of  either  should  have  its 
several  operation  in  like  manner.  Taylor  v.  Root^  335. 

17.  Error.  Where,  in  such  action,  a  counter  claim  was  established  against 
one  of  the  plaintiffiL  the  referee  erred  in  refusing  to  set  off  the  same 
against  that  plaintiff's  share  of  the  profits  in  the  judgment  awarded, 
and  in  rendering  his  judgment  for  the  entire  three-fiiths  of  the  profits 
as  an  award  to  the  plaintiffs  jointly.  Id 

18.  Jitdqvent  as  a  contract,  a  judgment  is  a  contract  of  the  highest 
nature  known  to  the  law, — and  actions  upon  judgment  are  actions 
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upon  contract  The  cause  or  condderation  of  the  judgment  is  of  no 
importance,  it  being  merged  in  the  judgment  Id, 

19.   JUDOMKMT  rOB  TORT  IfAT  BB  OFTSST  AGAINST  JUDOMEirT  VOR  OONTRAOT. 

In  an  action  upon  a  contract,  the  defendant  may,  under  section  150, 
subdivision  2,  of  the  Code,  set  up,  as  counter  claim,  a  judgment  ob- 
tained by  him  against  the  plaintiff  in  an  action  for  a  tort  The 
original  cause  of  action  havm^  disappeared,  the  judgment  remains 
as  a  contract  between  the  parties.  It  suit  were  brought  upon  the 
judgment^  it  would  be  an  action  upon  a  contract,  and  it  is  not  the  less 
so  when  set  up  as  a  counter  claim.  Id, 

20.  A  party  is  not  liable  upon  his  verbal  promise  to  accept  and  pay  an 

order  drawn  upon  him  by  another  in  favor  of  a  third  party  for  the 
debt  of  such  other  party;  and  such  third  party  can  maintain  no  action 
against  him  for  his  refusal  to  fulfill  such  promise;  but  where  he 
authorized  such  other  party  to  purchase  lumber  upon  his  credit  — 
thus  making  him  his  agent — and  promised  to  pay  for  the  lumber 
upon  being  presented  with  the  order  of  said  agent  for  the  price 
thereof,  he  is  liable ;  for  he  makes  the  debt  his  own  by  authorizing  it 
to  be  contracted  upon  his  credit  Watson  v.  Gray,  385. 

21.  A  MODIFIED  coNTBACT  NOT  A  NEW  coNTRAOT.  Where  a  coutract  for  the 

delivery  of  arms  to  the  government,  specifying  the  time  of  such 
deUvery,  is  subsequently  modified,  at  the  request  of  the  contractors, 
by  an  order  extending  the  time  in  which  to  deliver  the  arms,  and 
expressly  stating,  that  all  the  other  terms  and  conditions  of  the 
original  order  (or  contract)  are  to  remain  unchanged,  and  wldch  is 
subsequently  still  further  modified  by  an  order  hmiting  the  number 
of  arms  to  be  accepted,  and  that  number  is  delivered  and  paid  for 
accordingly, — hddy  that  the  transaction  had  its  inception  in,  and  was 
predicated  upon,  not  a  new  and  different  order  or  contract,  but  upon 
the  original  order  or  contract,  which  was  at  no  time  abrogated,  but 
was  kept  alive  and  continued  in  force  by  the  subsequent  orders  — 
though  in  a  modified  form — until  the  final  delivery  of  ^e  arms, 
and  the  agreement  of  the  contractors,  among  themselves,  as  to  the 
share  of  the  profits  of  each,  respectively,  made  in  consideration  of 
the  original  order,  will  be  enforced  upon  the  completion  of  the  con- 
tract under  its  modified  terms.  Cwmmm  v.  Barkahw^  514. 

22.  CoBRUPT,  WHEN  NOT  PRESUMED.  Where  the  share  of  one  of  the  parties 
in  the  profits  of  the  contract  was  in  consideration  of  his  services  in 
procuring  the  contract  from  the  government^  and  the  agreement  calls 
for  the  exercise  of  no  illegal  or  improper  influence  on  his  part,  such 
will  not  be  presumed,  so  as  to  vitiate  the  agreem^it  as  being  corrupt 
and  against  public  policy.  Id, 

23.  Pleadings.  Ansviteb  to  action  ttpon  a  contbact.  Where,  in  an  action 

upon  a  contract  to  recover  the  plaintiff's  share  of  the  profits  accruing 
thereunder,  it  is  sought  to  defeat  a  recovery,  by  an  allegation  that 
the  contract  was  void,  as  being  corrupt  and  against  public  policy, 
such  defense  should  be  interposed  in  the  answer,  or  at  least  raised  in 
some  legitimate  form  upon  the  trial.  This  court  cannot  take  cogni- 
zance of  a  defense  interposed  for  the  first  time  upon  the  hearing  of 
the  appeal.  Id. 

24.  ExcTTBE  FOB  NON-PERFOBVANOB  OF  A  CONTRACT.  Where  full  and  complete 
performance  of  a  contract^  by  parties  ready  and  willing  to  perform 
according  to  agreement,  is  frustrated  by  the  neglect  or  refusal  of  the 
other  party  to  the  contract  to  remove  certain  obstacles  to  complete 
performance,  whidi  it  was  his  duty  to  remove, — such  neglect  or 
refusal  constitutes  a  perfect  excuse  for  non-performance,  and  the 
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parties  eo  performiDg  to  the  extent  of  their  abifi^  can  lecofec  tfa0 
full  yalae  of  their  contract  Thorp  r,  lUm,  &4IS, 

25.  They  cannot  themselves  ineor  the  expense  of  reoxmng  sodi  obsta- 
cleSy  and  then  recover  from  the  other  party  the  amoant  so  expended, 
as  that  would  be  to  impose  npon  him  an  obligation  which  he  never 
agreed  to  assume.  Id, 

[The  last  proportion  embraces  the  real  point  determined  in  the  case^  as 
the  action  was  brought  to  recover  moneys  expended  in  the  manner 
and  for  the  purpose  indicated.  The  first  proposition^  however  true 
and  distinctly  affirmed,  is  merely  a  dictum^  as  no  audi  case  was  before 
the  court ;  the  plaintifis  were  not  seeking  full  payment  on  a  oontracc 
unfulfilled  by  reason  of  the  neg^t  of  the  defendant ;  but  ad^tional 
payment  for  expenses  incurred  by  them  in  fulfilling  the  contract^ 
which  they  allege  it  was  his  duty  to  incur,  or  to  assume.  The  first 
proposition,  therefore,  only  serves  to  point  out  to  the  plain tiflb  a 
remedy  of  which  it  was  then  too  late  to  avaQ  themselves.    Reportsb.] 

The  principle  of  the  second  and  essential  propositicm  may  be  otherwise 
stated,  thus : 

26.  The  payment  by  the  plaintifis  of  any  sum,  which,  by  the  terms  of 
their  contract,  Uiey  were  not  bound  to  pay,  in  order  to  fiiUy  execute 

*  their  agreement  with  the  defendant,  and  which  he  has  refiised  to 
pay,  is  voluntary  upon  their  part,  and  without  authority  from  the 
party  sought  to  oe  charged,  and  imposes  npon  him  no  legal  obliga- 
tion to  refund.  Id. 

27.  A  request  to  pay,  or  a  promise  to  refund,  cannot  be  mpUed  from  a 
reftuiU  to  pay.   Id. 

28.  Sale  of  partnirship  ivterest  and  propirtt.  Under  a  sale  of  the 
entire  undivided  interest  of  the  vendor,  in  a  certain  partnership  and 
the  property  thereof,  in  terms  embracing,  besides  enumerated  articles, 
"  all  other  property  and  valuable  thing  or  ^ings  belonging  to  said 
firm,  of  every  kind  and  nature ; "  the  balance  of  a  bank  account  to 
the  credit  of  the  said  firm,  but  unknown  to  all  of  the  parties  at  the 
time  of  the  sale  and  transfer,  is  to  be  regarded  as  among  the  prop- 
erties subject  to  such  sale  and  transfer,  and  the  vendee  succeeds  to 
the  rights  therein  of  the  vendor.  Oram  v.  Union  Bouik  of  Bochester, 
558. 

29.  A  siTBSEQUEMT  ASsiOKMEKT  by  the  firm,  of  which  the  vendee  by  virtue 
of  his  purchase  and  agreement  becomes  a  member,  for  the  benefit  of 
creditors,  passes  to  the  assignee  such  bank  account^  though  without 
knowledge  of  such  account  by  the  parties ;  and  the  assignee  may 
maintain  an  action  against  the  bank  to  recover  the  balance  stMiding 
to  the  credit  of  the  firm.  Id, 

30.  Parol  proof  of  an  inventory  of  the  assets  of  the  firm  made  at  the 
time  of  the  sale  bv  one  partner  of  his  interest  in  the  partnership  and 
property  is  inadmissible  to  vary  or  restrict  the  general  operation  of 
the  written  agreement  Id. 

31.  Questions  of  fact  and  law.  The  written  agreement  between  the 
parties  having  expressed  a  conveyance  of  all  the  interest  of  the  retir- 
ing member,  there  is  no  question  of  fiict  to  be  submitted  to  a  jury  as 
to  what  the  parties  intended  to  convey,  and  no  parol  proof  upon  that 
point  is  admissible ;  what  was  the  property  belonging  to  the  firm  and 
conveyed  by  the  agreement  is  a  question  of  law  for  the  court.  Id, 

32.  Dictum.  The  vendee  having  agreed  to  assume  the  vendor's  proportion 
of  all  the  existing  debts  of  the  firm,  his  liability  cannot  be  limited  to 
an  amount  merely  supposed,  at  the  time,  to  embrace  all  of  audi  debts, 
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but  ie  detenained  by  the  actual  indebtedness,  be  the  same  more  or 
less  than  what  is  understood  to  be  the  amount  of  such  debts.  IcL 

See  Iksurakoe,  1. 

See  pROMiBBOBT  Nona. 


ALIENATION. ' 

TrNDKR  CONYETAVCRS  117  FRB  BT  OWNER  01^  tTNDIYTDBD  HALT  IN  FEE  AND  OTHER 
UNDIVIDED  HALF  FOR  LIFE  OF  AN  ESTATE,  REMAINDER  TO  HIS  HEIRS.    Where 

an  estate  in  fee  of  one  undivided  half  of  certain  premises,  and  a  life 
estate  in  the  other  undivided  half  of  the  same,  with  remainder  over 
in  fee  to  the  heirs  of  the  devisee  of  the  life  estate,  are  united  in  the 
same  person,  who  conveys  the  same  (in  fee)  in  parcels  from  time  to 
time,  expressly  excepting  the  prior  from  the  operation  of  the  subse- 
quent conveyances ;  upon  application,  after  the  decease  of  the  devisee 
for  hfe,  of  one  of  the  remainder-men  of  the  life  estate  for  a  partition 
of  the  estate  according  to  the  terms  of  the  devise,  effect  will  be  given 
to  the  earlier  as  against  thle  later  conveyances,  so  as  to  secure  to  the 
holders  under  the  former,  so  far  as  practicable,  their  titles  in  fee. 
And  where,  in  such  case,  a  partition  is  found  to  b6  impracticable,  and 
a  sale  is  decreed,  tlie  lands  must  ha  sold  in  the  inverse  order  of  alien- 
ation, and  the  proceeds  of  tlie  sale  must  be  distributed  to  the  remain- 
der-men after  the  life  estate,  and  their  grantees,  upon  the  basis  of  the 
actual  value  of  the  whole  premises  (exclusive  of  buildings,  etc.),  and 
not  upon  an  assumed  equality  in  the  value  of  the  sold  and  unsold 
portions.   Warfidd  v.  Oane,  448. 

APPEAL. 
See  Praotiox  —  Appeal. 

APPEALABLE  ORDERS. 
See  Practice  —  Appealable  Orden, 

APPEAL  REVIEW. 
See  Praotiox  —  Appeal  Review, 

ARBITRATION. 

Where  a  claim,  not  allowed  by  the  administrator,  is  presented  to  the 
surrogate  upon  the  final  accounting,  before  whom  the  administrator 
and  all  the  parties  in  interest  duly  appear  and  consent  to,  and  take 
part  in,  the  proceedings  submitting  the  matter  to  his  adjudication, 
such  proceedings  cannot  be  upheld  upon  the  ground  that  it  was  an 
arbitration,  binding  upon  the  parties  present  and  participating  in  it; 
for,  being  invalid  as  to  the  administrator,  who  has  no  power  to  arbi- 
trate,  it  could  not  be  obligatory  upon  the  others;  it  is  simply  the 
proceeding  of  a  court  acting  beyond  its  iurisdiction,  assuming  un- 
authorized powers,  and  making  a  judicial  determination  void  aod 
nugatory  upon  its  face.  Thicker  v.  litckeTf  136. 

ASSERTION. 

Or  tttle;  wren  barred.  Where  a  deed  tendered  would  invest  the  defend- 
ant with  all  the  estate  and  interest  which  is  vested  in  the  plaintifis  by 
the  devise,  the  plaintiffs,  and  all  claiming  through  them  as  heirs  at 
law,  would  be  barred  from  asserting  title  to  the  premises.  Freeborn  v. 
Wagner,  27. 

Vou  IV.        76 
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ASSETS. 

Or  DISSOLVED  PABTiCERSHTP.  Distribation  and  applicatioQ  o^  \mdcc  the 
terms  of  an  assign  ment  which  has  been  saperseded  by  the  snbfititn- 
tioQ  of  one  of  a  class  of  preferred  creditors  in  place  of  the  aasigiiiee. 
See  Chapman  v.  Thomas^  216. 

ASSIGNEE. 
Bight  or  aotion  bt.  See  Fabthebship,  2,  3. 

ASSIGNMENT. 

Fob  benefit  of  creditobs.  Substitution  of  pbetbbbed  cbeditob  fob 
assignee,  etc.  Where  an  assignment  has  been  made  for  the  benefit 
of  creditors,  which  is  subsequently  raised  by  an  arrangement  whereby 
one  of  the  preferred  creditors,  acting  for  himself  and  as  the  agent  of 
another  creditor,  takes  the  place  of  the  assignee,  and  purchases  these 
preferred  debts,  and  receives  the  assets  assigned  for  their  liquidation, 
he  will  not  be  allowed  to  apply  the  assets  first  to  the  payment  of  hia 
own  claims  in  full,  leaving  his  principal's  claim  unpaid,  and  thereafter 
seek  to  enforce  the  payment  thereof  from  other  parties  alleged  to  be 
liable  therefor,  but  must  apply  them  to  the  satisfilction  of  all  the  debts 
provided  for  in  the  assignment^  upon  the  basis  of  a  pro  raia  disthbn- 
tioD.  Chapman  v.  Thomas^  216. 

See  Pabtkebship,  2,  3. 

ATTACHMENT. 
See  Practice — AUachmeni, 

ATTORNEY  AND  CLIENT. 

LlABILITT  OF  OLIEMT  FOR  UNLAWFUL  ACTS  DONE  BT  DIRECTION  Or  HIS  ATTOBNET, 

IN  ms  PRESENCE.  The  sheriff,  with  the  plaintiff  and  his  attorney,  being 
present  at  the  levy  under  an  execution,  and  the  former  having  levied 
upon  property  exempt  from  execution,  the  owner  (execution  defend- 
ant) desired  him  to  release  it,  and  was  referred  to  the  plaintiff  (de- 
fendant in  this  action),  who,  in  turn,  referred  to  his  attorney,  and  he 
ordered  the  officer  to  keep  possession  of  the  property.  In  an  action 
against  the  plaintiff  in  that  suit,  for  the  taking  of  this  property,  it  was 
nddy  that  the  sheriff  is  the  agent  of  the  plaintiff  in  seizing  the  prop- 
erty, and  the  directions  of  plaintiff's  attorney,  in  his  presence,  are  the 
same  as  though  given  by  plaintiff  himself,  for  he  must  be  deemed  to 
have  sanctioned  and  approved  them.  Armstrong  v.  Dubois^  291. 

See  Advice  or  Counsel. 

BAR. 

To  ABSEBTioN  OF  TITLE  BT  GRANTORS  OR  THEIR  HEIRS.  Where  a  deed  tendered, 
would  invest  the  defendant  with  all  the  estate  and  interest  which  is 
vested  in  the  plaintiffs  by  the  devise,  it  would  bar  the  plaintiffs,  and  all 
claiming  through  them  as  heirs  at  law,  from  asserting  title  to  the 
premises.  FruSom  v.  Wagner,  27. 

BILLS  AND  NOTEa 
See  Promissory  Notes. 

BROKER. 
See  Real  Estate  Broker. 
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'  CASES  COMPARED. 

1.  Estate  orcated  bt  a  dxvisk  for  life,  etc.  Mason,  J.,  finds  the  case  at 

bar  scarcely  distinguishable  from  that  of  Mehner  anavnfi  y.  Shoemaker^ 
(22  Wend.  137);  and,  from  the  analogy  between  them,  draws  the 
conclusion,  that  the  devise  carries  an  absolute  unqualified  fee  to  each 
of  the  plaintiffs.  This  conclusion,  however,  is  expressed  with  diffi- 
dence, and  appears  not  to  have  had  the  sanction  of  the  court.  IVee- 
bom  y.  Wctffner.  27. 

2.  Special  proceedikgs.  Cases  of  Matter  of  Dodd  (27  N.  Y.  632),  and  of 

The  People  ex  rtL  Harvey  et  al  v.  Esaih  et  al  (20  How.  Pr.  304),  which 
limit  special  proceedings  to  those  cases  w'^La^z  are  litigated  in  courts, 
thereby  excluding  those  instituted  before  a  judicial  officer  out  of  court^ 
considered  and  overruled.  People  v.  Boardmarij  59. 

3.  The  leading  questions  arising  in  this  case  are  governed  by  the  decision 

in  Metcal/  v.  Stryker  (31  N.  Y.  255),  cited  in  the  opinions,  which  see. 
.People  V.  Dikeman,  93, 

4.  Set-off.    Counter  claim.  Compare  Boberte  v.  Carter  (38  N.  Y.  107), 

with  Taylor  y.  Jioot»(antej  p.  335),  for  distinction  between  set^^ff  of  a 
judgment,  and  of  a  mere  claim  oat  of  which  a  judgment  may  issue. 
[In  38  N.  Y.  the  case  of  Boberts  y.  Carter  is  indexed,  perhaps  too 
broadly,  on  page  530,  under  Set-off,  but  will  not  mislead  those  who 
consult  the  case,  or  head-note  at  p.  107,  of  that  volume.  Reporter.] 

5.  Liability  of  vested  estate  in  remaimber  to  bale  on  execution.  Note 

the  distinction  marlced  by  Woodruff,  J.,  between  this  case  and  4 
Denio,  412;  5  id.  664;  2  N.  Y.  19;  9  id.  49,  and  28  id.  82.  Sheridan 
y.  HousBy  569. 

CHARG-E  TO  JURY. 
See  Praotiob  —  Charge  to  Jury. 

CITIES. 
See  Corporations — MumcipaL 

CODE  OF  PROCEDTJRK 
See  Practice —  Code  of  Procedure. 

COMMISSIONERS. 

Of  highways.  The  presumption  being,  that,  where  a  town  has  two  com- 
missioners of  highways,  it  has  the  entire  number  authorized  by  stat- 
ute, it  devolves  upon  the  party  claiming  the  validity  of  the  acts  of 
two,  to  prove  that  the  town  had  no  more  Uian  that  number.  Simmons 
y.  Sines,  153. 

COMMISSIONS. 
For  BALE  of  real  estate.  See  Real  Estate  Broker. 

COMMON  CARRIER. 

1.  LiEK  OF.  A  common  carrier  has  no  hen  upon  goods  for  damages  arising 

from  the  neglect  of  the  consignee  to  take  them  away  within  a  reason- 
able time  afler  notice  to  him  of  their  arrival  QrommeUn  y.  New 
York  &  HarUm  R  R,  Co.  90. 

2.  Remedy  of.  The  inconvenience  or  expense  thus  occasioned,  constitute 

a  claim  in  the  nature  of  demurrage.  There  is  a  breach  of  contract 
simply,  for  which  tlie  party  must  seek  his  redress  in  the  ordinary 
manner;  he  cannot  enforce  it  by  a  detention  of  the  goods.  Id. 
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3.  Wheris  an  agreement  is  relied  upon  to  exempt  a  common  carrier  from 

liability  on  account  of  the  gross  negligence  of  his  agents  or  servanta, 
the  terms  of  the  contract  ou^ht  to  be  so  dear  and  explicit  as  to  leave 
no  doubt  of  its  meaning  ana  intent  French  t.  Buffalo,  New  York  A 
ErU  R,  R.  Co.  108. 

4.  Where  the  agreement  between  the  common  carrier  and  the  owner  of 

the  goods  provides,  in  general  terms,  that  the  same  are  transported  at 
the  "owner's  risk,  the  carrier  is  liable  only  for  damajo^es  resulting 
from  his  own  personal  negligence,  or  from  the  gross  negligence  of  hia 
agents  or  servants.  Id, 

5.  In  other  words,  the  term  "owner's  risk,**  in  a  contract  for  the  trans- 

portation of  ^oods,  imports  that  the  owner  assumes  the  risks  arising 
from  the  ordmary  dangers  of  transportation  by  the  means  employed, 
which  the  reasonable  and  ordinary  care  of  the  common  carrier  might 
be  insufficient  to  prevent,  and  the  latter  is  liable  only  for  those  dangers 
which,  with  ordinary  care  and  prudence,  might  be  av9ided.  Id. 

6.  Where  the  liability  of  a  common  carrier  is  limited  by  special  agreement 

the  burden  of  proving  that  the  loss  was  occasioned  by  the  want  of 
due  care,  or  by  gross  negligence,  rests  upon  the  plaintiff,  and  he  can- 
not rely  upon  the  absence  of  proof  of  diligence  to  support  his  allega- 
tion of  negligence.  Id. 

COMMON  COUNCIL. 
See  Corporations — MunidpdJL 

CONSTRUCTION. 

1.  Of  statutes:  ruub  conosrnino.  "  A  statute  made  j>ro  hono publico  ia  to 

be  construed  in  such  a  manner  that  it  may,  as  far  as  possible,  attain 
the  end  proposed,"  and  "  all  statutes  made  for  the  convenience  of  the 
public  ought  to  nave  a  liberal  construction."  Talknan  v.  Syraeuat^ 
Btnghamion  and  New  York  R,  R.  Co.^  12& 

2.  Where  the  legislative  intent  is  manifest,  the  letter  of  the  statute  must, 

upon  the  most  familiar  rules  of  construction,  yield  to  the  spirit,  i/tcr- 
ray  v.  New  York  Central  R  R.  Co.,  174. 

See  Devise,  2,  4,  6,  G. 

See  Statutes. 
See  WiLiA 

CONTRACT. 

See  Agreement. 
See  LuEN,  1,  2. 

CONVEYANCE. 

1.  Rights  of  grantees.  Effect  given  to  earlier  as  against  later.  Where 
an  estate  in  fee  of  one  undivided  half  of  certain  premises,  and  a  life 
estate  in  the  other  undivided  half  of  the  same,  with  remainder  over 
in  fee  to  the  heirs  of  the  devisee  of  the  life  estate,  are  united  in  the 
same  person,  who  conveys  the  same  (in  fee)  in  parcels  from  time  to 
time,  expressly  excepting  the  prior  from  the  operation  of  the  subse- 
quent conveyances ;  upon  application,  after  the  decease  of  the  devisee 
K>r  life,  of  one  of  the  remainder-men  of  the  life  estate  for  a  partition 
of  the  estate  according  to  the  terms  of  the  devise,  effect  will  be  given 
to  the  earlier  as  against  the  later  conveyances,  so  as  to  secure  to  tl:e 
holders  under  the  former,  so  far  as  practicable,  their  titles  in  fee. 
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And  where,  in  such  a  case,  a  partition  is  found  to  be  impracticable, 
and  a  sido  is  decreed,  the  lands  must  be  sold  in  the  inverse  order  of 
alienation.  In  other  words,  full  effect  must  be  given,  so  far  as  possi- 
ble, to  the  earlier  conveyances,  in  preference  to,  or  priority  over,  the 
last  conveyance,  so  as  to  secure  to  the  grantees  under  the  earlier 
conveyances  a  fee  in  the  lands  conveyed  to  them ;  for,  by  those 
prior  conveyances,  the  grantors  were  bound,  and  whoever  took  con- 
veyances from  them  thereafter  were — in  respecfc  of  one-half  the 
«  lands  held  in  fee — precluded  from  demanding  that  those  earlier 
deeds  should  not,  as  between  the  grantees  therein  and  themselves, 
operate  according  to  their  purport.   Warfidd  v.  Orane^  448. 

2.  BBQuiarrss  or  valid.  See  Titub,  1,  2. 

3.  What  coNSTrruTES  dxuvxrt  so  as  to  effect.  See  Sale — andZkUvery, 

CORPORATIONS. 

1.  Insurance, 

2.  Municipal 

3.  Hath-oad, 

See  Insolvxmt  Corporations. 

1.  Insurance. 

'  See  Insurance  Companies. 

2.  Municipal. 

1.  Liability  of,  for  neguoenoe.  Where  the  common  council  of  a  city  has, 

by  resolution,  authorized  a  private  citizen  to  construct  a  drain  from 
bis  premises,  beneath  the  street  to  connect  with  a  public  sewer, 
provided  the  same  is  done  under  tne  direction  of  a  proper  city  officer, 
It  is  the  duty  of  the  corporation  to  send  a  proper  and  competent 
person  to  oversee  the  work ;  and  i£  by  the  neglect  of  this  precaution, 
the  work  is  improperly  done,  and  a  party  sustains  injuries  in  conse* 
quence  of  Uiis  negligence,  to  which  he  is  in  no  respect  contributory, 
the  city  is  liable  for  the  damages  resulting  &om  sucn  injury.  Wendell 
V.  Mayor^  efc.,  of  Troy,  261. 

2.  The  construction  of  a  sewer  or  drain  in  a  public  street  under  the 

authority  of  the  corporation,  is  not  an  unlawful  act ;  ana  the  corpo- 
ration is,  therefore,  liable  only  for  faults  or  negligence  in  the  construc- 
tion of  Uie  same,  whereby  injuries  are  sustained.  Id, 

3.  It  will  not  relieve  the  corporation  from  liability,  that  there  is  no  exter- 

nal indication  of  imperfection  in  the  work  which  diligence  could 
discover,  provided  the  street  is  proven  to  be  in  fact  unsafe.  Id, 

3.  Railroad. 

See  Railroad  Coupanies. 

COUNSEL. 
See  Advice  of  Counsel. 

COUNTERCLAIM. 
SeePaAoncE — Set-off;  OomiJUrclaiSm. 

DAMAGES. 

1.  Measure  of,  etc.  The  damages  for  a  breach  of  an  agreement  to  return 
a  paid  or  released  note,  already  past  due,  cannot  be  the  amount  of 
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the  note,  unless  it  be  showa  that,  in  ootueqaence  of  tbe  bccaciby  fiie 
plaintiff  has  been,  by  force  of  the  prima  fade  import  of  the  paper, 
and  its  apparent  n^otiabilitj,  oompeUed  to  pay  it  to  some  sobseqnent 
holder,  in  spite  of  a  diligent  endnror  to  proTO  the  CmsKs  whidi,  if 
prored,  woold  oonstitute  a  complete  defense;  or  nnlesB  he  has  called 
upon  the  party  making  soch  agreement^  notified  him  of  the  suit^  and 
permitted  him  to  take  such  charge  thereof  as  will  protect  both  of  the 
parties.  Bamun  t.  LUhauer,  317. 

2.  Upon  the  question,  whether  the  damages  for  the  breach  of  an  agree- 

ment to  return  a  paid  or  released  note,  where  the  party  iDJnred  by 
the  breach  has  used  all  diligence  and  employed  all  proper  means  to 
protect  himself  ckUy  in  any  erent^  be  anj  thing  more  than  merely 
nominal,  see  oppomng  riews  in  the  opimons  of  Mhubb  and  Woon- 
Burr,  3 J.  Id, 

3.  For  dblat  oaussd  bt  feitolous  appkal;    liabilitt  or  8UKCTia»  for. 

See  Sureties,  1-4. 

DEED. 

1.  A  full  covenant  deed  from  grantors,  who  hold  for  life  or  in  expectancy 

tbe  whole  estate  in  the  lands  conveyed,  rests  the  same  in  their 
grantees,  and  confers  a  valid  title,  which  the  grantors  and  those 
claiming  under  them  as  heirs  are  barred  from  questioning.  I^eehom 
V.  Wagner,  27. 

2.  For  what  constitutes  perfect  title  under  a  deed,  see  whole  of  above 

case.  Id. 

3.  Bequisttes  of  deuvert  of,  to  effect  oonvetahoe.  Where  a  deed  was 

placed  in  the  hands  of  a  party,  upon  his  paying  an  advance  upon  the 
purchase  price  named  in  the  deed,  he,  at  tbe  time,  declaring  that  he 
would  not  then  agree  to  take  the  property  conveyed,  but  would 
determine  in  a  day  or  two,  and,  if  he  concluded  to  aooept  the  conrey- 
anoe,  would  pay  the  balance,  and,  if  not,  would  return  the  deed  and 
receive  back  the  money  advanced,  and,  within  the  time,  did  resolve 
not  to  accept  the  same,  and  received  back  the  money,  though,  under 
a  fraudulent  pretext.,  retaining  the  deed  and  having  it  recorded,  — 
there  was  no  delivery  such  as  the  law  requires  to  give  effect  to  a 
conveyance.  Ford  v.  Jame$,  300. 

4.  Where  a  deed  is  void,  for  the  reason  that  it  was  never  delivered,  all 

titles  derived  therefrom,  by  subsequent  conyeyances,  must^  of  neces- 
sity, fall  with  it  Id, 

DEFENSE. 
See  PRAonoB — Deferue. 

DELIVERY. 

Of  deed:  what  oonhtituteb,  so  as  to  effect  a  cokyxtaiiob.  See  Salb 
— and  DeUvery,  2. 

DBMAIH). 

Of  DOWER.  A  demand  for  "dower,''  made  on  a  party  holding  funds  in 
which  the  claimant  has  a  dower  interest,  is  good.  It  need  not  state 
the  precise  amount  claimed.  MaUhews  v.  Duryee,  525. 

DEMURRAGE. 
See  LoEir,  1,  2. 
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DEVISK 

1.  CovOTRtrOTiOM  AND  EFfyBOT  OT.  Faots  statsd.  Though  this  ,was  an  action 
to  compel  a  Bpeoifio  performance  of  contract,  the  questions  arisinp^ 
relate  wholly  to  a  constraction  oi  the  provisions  of  a  will,  out  of 
which  the  title  to  the  property,  which  was  the  subject  of  contract^ 
issued.  These  questions  arise  out  of  the  following  conditions  of  fact : 
J.  O.  bequeathea  all  his  real  and  personal  estate  to  his  wife,  R  G.  0., 
and  his  daughter,  8.  A.  O.  S.,  to  each  the  equal  one-half  part  thereof, 
share  and  share  alike,  subject  to  the  following  restrictions  or  limita- 
tions, to  wit, — that  his  wife,  at  any  time  lUter  his  decease,  might 
xqake  such  testamentary  disposition  of  the  property  and  estate  given 
her  as  should  seem  just  and  proper;  but,  in  ihe  event  of  her  death 
intestate,  and  without  issue,  she  should  be  deemed  to  have  held  ihe 
same  for  and  during  her  life  only,  and  not  absolutely  or  in  fee  —  and 
in  that  case,  whatever  should  remain  of  the  same  property  and  estate, 
was  bequeathed  to  his  said  daughter,  S.  A.  O.  E. ;  and  in  case  of  the 
death  of  the  daughter  without  issue  and  intestate,  she  should  be 
deemed  to  have  held  the  same  for  and  during  her  life  only,  and  not 
in  fee  or  absolutely  —  and  in  that  case,  whatever  should  remain  of 
the  same  property  and  estate  was  bequeathed  to  his  wife.  The  plaint- 
iffs (devisees  under  this  will)  contracted  with  defendant  to  convey, 
and  he  to  purchase,  certain  premises  which  were  a  part  of  the  prop- 
erty devised  as  above.  At  the  time  designated  for  the  execution  of 
the  conveyance,  the  plaintiffs  tendered  a  full  covenant  warranty  deed 
of  the  premises,  properly  executed  and  acknowledged,  whidi  the 
defendant  refused  to  accept,  alleging  that  plain  tiflfs'  title  was  not  good, 
and  hence  the  deed  did  not  convey  such  a  title  as  he  had  contracted 
for.  In  this  action  to  enforce  specific  performance  against  the  defend- 
ants the  only  question  presented  is,  whether  the  plaintiff  (devisees 
under  the  said  will)  could  convey  to  the  defendant  an  absolute  and 
perfect  title  in  fee  to  these  premises,  thus  devised  to  them  under  the 
provisions  above  cited,  as  it  must  be  conceded,  that  the  purchaser 
cannot  be  compelled  to  accept  a  doubtful  title.  This  question,  how- 
ever, is  affected  and  determined  by  the  precedent  question  as  to  the 
character  of  the  estate  created  by  the  devise,  and  upon  this  point 
the  opinions  present,  respectively,  the  views  following.  jPV^e&om  v. 
Wagner,  27. 

2.  WhBTHSR  devise  rOB  life  with  POWEB  to  devise,  BTOy  CARRIES  AB80L17TB 

YBE.  Character  amd  inoidents  of  such  estate.  Mason,  J.,  finds  the 
case  at  bar  scarcely  distinguishable  from  that  of  Melmer  and  Wife  v. 
Shoemaker  (22  Wend.  137) ;  and,  from  the  analog/  between  them, 
draws  the  conclusion,  that  the  devise  carries  an  cSeoltUe  tmqndlified 
fee  to  each  of  the  plaintiffs.  This  conclusion,  however,  is  expressed 
with  diffidence,  and  appears  not  to  h&ve  had  the  sanction  of  the  court 
But  he  also  finds  in  the  plaintiffs  power  to  eonva/  a  perfect  estate  in 
fee  upon  other  grounds  more  fully  set  forth  in  the  opinion  of  Wood- 
ruff, J.,  and  having  the  concurrence  of  the  court  Woodruff,  J., 
while  dissenting  from  the  construction  of  Mason,  J.,  which  finds  the 
creation  of  an  absolute  fee  to  each  of  the  devisees  in  the  above  devise, 
finds  in  the  plaintiffs  power  to  convey  a  perfect  title  to  the  premises 
in  question,  upon  the  following  grounds : 

a.  The  deed  tendered  would  invest  the  defendant  with  all  the 
estate  and  interest  which  is  vested  in  the  plaintiffs  by  the  devise, 
and  bar  the  plaintiffii,  and  all  claiming  through  them  as  heirs  at  law, 
firom  asserting  title  to  the  premises. 

h.  The  death  of  either  devisee,  leaving  issue,  could  not  impair 
the  title  of  the  defendant,  for,  in  such  case,  the  qualification  in  the 
second  item  of  the  will  would  not  become  operative  as  a  limitation 
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of  the  first  clause,  and  the  devisee  wonl^^then  be  deemed  to  bare 
taken  in  fee,  and  her  conTejance  in  fee  would  haye  full  operation. 
That  is,  in  such  case,  the  event  upon  which  the  devise  created  a 
life  estate  only,  not  happening,  the  first  clause  of  the  will,  creating 
an  estate  in  fee,  being  no  longer  limited,  would  be  left  to  <^rate. 

(L  If  the  first  taker  should  die  without  issue,  the  title  of  the 
defendant  could  not  be  impaired  by  that  contingency,  for  then 
the  estate  would  go  to  the  remaining  devisee.  But  this  interest 
of  the  other  devisee,  under  the  will,  is  an  expectant  future  estate : 
it  is  a  contingent  remainder  over  to  her,  which  remainder,  under 
our  statute  (1  R.  S.  725,  §  35),  passes  by  her  deed,  and  by  uniting 
with  that  of  the  first  taker — in  the  deed  tendered —  she  and  her 
heirs  are  forever  concluded. 

d  The  power  of  testamentary  disposition  conferred  by  the  will 
upon  the  aevisees,  in  the  light  of  sections  81,  82,  83  and  84  of  Ist 
Kevised  Statutes,  is  to  be  construed  as  an  absolute  power  of  dis- 
position, through  the  exercise  of  which  by  the  devisees  (plaintifis), 
the  purchaser  would  take  an  absolute  title  in  fee.  FredHtm  v.  Wag- 
ncTf  27. 

3.  The  essential  principle  involved  and  determined  mi^  be  summed  up 

and  stated  in  the  following  proposition :  A  devise  of  an  estate  for  life, 
coupled  with  a  general  and  beneficial  power  of  testamentary  disposi- 
tion, confers  an  absolute  power  of  disposition  in  respect  to  the  rights 
of  creditors  and  purchasers,  whereby  a  conveyance  by  the  devisees 
under  such  will,  of  an  estate  in  fee  in  the  premises  so  devised,  vests 
in  the  purchaser  a  good  and  valid  title  to  the  premises  so  conveyed. 
Id, 

4.  CoNSTRUonoN.  Incidental  point  brought  to  view  in  the  opinion : — The 

expression  in  the  will,  "  whatever  may  then  remain  of  the  same 
property  and  estate,"  is  not  to  be  understood  as  in  itself  conferring 
upon  each  devisee,  respectively,  an  estate  in  fee,  which  he  may  alien- 
ate  at  pleasure,  but  is  to  be  construed  as  a  paraphrase  of  the  term, 
"  remainder  over  to,  etc.,"  that  is,  the  whole  to  go  over  afler  the 
expiration  of  the  particular  estate  therein  created.  It  is  not  what 
may  remdn  after  the  devisee  has  parted  with  any  portion  of  the 
estate  at  his  pleasure,  but  the  remainder  not  disposed  of  by  the  devise 
itsel£  Id. 

5.  Where  a  testator  devises  to  his  wife,  during  the  term  of  her  natural 

life,  entire  estate,  and,  afler  her  death,  the  same,  share  and  share 
alike,  unto  his  children  who  may  at  her  decease  be  living,  the  estate 
does  not  vest  in  the  children  until  the  decease  of  the  wife,  and  she 
cannot  be  required  to  account  for  any  of  the  children,  or  their  repre- 
sentatives, for  the  purpose  of  having  the  estate  divided  among  them, 
or  apportioned  to  any  of  them.  Carmichad  v.  Carmichad,  346. 

6.  The  further  provision  in  such  will,  concerning  one  of  his  children,  that 

his  share  snail  be  kept  invested  during  his  life,  and  the  income  there- 
from be  paid  to  him,  coupled  with  a  power  to  devise  the  principal, 
will  not  bear  a  construction  adverse  to  the  rights  of  the  wife,  as 
above  defined,  to  enjoy  the  entire  estate  during  ner  life.  The  share 
of  such  child  in  the  estate  is  still  contingent  upon  his  surviving  the 
wife,  in  which  event  only,  does  the  estate,  or  any  part  thereof^  vest 
in  him,  and  then  only  subject  to  the  incidents  and  conditions  ex- 
pressed in  the  will  li 

[It  is  presumed  no  one  will  be  misled  by  the  technically  improper,  but  very 
convenient  use  of  the  term  *'  devise,"  in  the  above  case,  to  denote  a 
gift  by  will,  of  both  real  and  personal  estate.   £EtH)BTER.] 
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DOWER 

1.  The  ikchoate  moHT  or  dower  of  the  wife  is  as  much  entitled  to  protec- 

tion as  the  vested  rights  of  the  widow ;  and  her  right  of  dower  in 
the  surplus  remaining  after  the  payment  of  mot^ges  foreclosed 
upon  lands  in  which  she  had  a  dower  right,  subject  to  the  prior  lien 
or  the  mortgages,  cannot  be  afifected  bj  the  question,  whether  the 
sales  upon  the  foreclosure  suits  took  place  before  or  aller  the  deatii 
of  her  husband.  (M2Zt  v.  Van  Voorhis,  20  N.  T.,  412.)  MkUhms  y. 
Duryee,  525. 

2.  FoRFKiTUBB  OF  DOWER.  Neither  does  she  waive  or  lose  her  right  of 

dower  in  such  surplus  nok*  her  right  of  action  to  recover  the  same 
from  a  trustee  of  hec  husband's  creditors  (to  whom,  bj  order  of  the 
court^  the  same,  after  foreclosure,  was,  upon  application  of  the  trus- 
tee, paid  over),  b^  reason  of  her  neglect  or  omission  to  assert  her 
daim,  either  dunng  the  pendency  of  the  foreclosure  suits,  or  upon 
the  application  of  the  trustee  for  distribution  to  him  of  such  surplus, 
or  in  a  suit  subsequently  brought  by  such  trustee  against  the  credit- 
ors of  her  husband  to  settle  the  order  of  payment  and  enable  him  to 
close  his  trusty  to  which  suits  in  foreclosure  and  for  a  settlement  she 
was  made  a  party  defendant^  and  served  with  a  summons^  but  failed 
to  appear.  Id, 

3.  The  rule,  that,  where  a  party  to  an  action  can  enforce  a  remedy,  but 

neglects  to  do  so,  he  cannot  leeort  to  a  new  and  independent  action  to 
accomplish  the  same  result^  can  be  invoked,  only  where  the  right  in 
question  not  only  exists,  but  where  there  is  full  opportunity  to  assert 
the  rights  and  ask  for  the  remedy,  in  an  action  affording  opportunity 
to  present  the  claim ;  and  where  an  issue  is  or  can  be  legitimately 
framed  to  try  it.  and  the  court  has  jurisdiction  both  of  me  parties 
and  of  the  subject-matter.  Id, 

4.  A  DEMAND  for  "  dower  "  made  on  a  party  holding  funds  in  which  the 

claimant  has  a  dower  interest  is  good.  It  need  not  state  the  precise 
amount  claimed.  Id, 

.5.  An  sxokptiok  to  the  finding  of  the  amount  of  dower  interest  due  to' 
the  widow  in  the  surplus  after  foreclosure  and  sale  of  her  husband's 
estate,  without  indicating  in  what  respect  the  same  was  erroneouSi 
presents  no  legal  proposition  to  this  court  for  review.  Id, 

[The  able  dissenting  opinion  of  Woodruff,  J.,  concurred  in  by  two  of 
the  judges,  will  doubtless  serve,  in  the  minds  of  some,  to  render  the 
above  decision  less  authoritative  as  a  final  and  controlling  determina* 
tion  of  the  issues  involved,  than  it  would  otherwise  be  regarded.  At 
least,  very  slightly  altered  circumstances  will  seem  to  jusUfy  an  effort 
to  overrule  this  decision,  or  to  have  its  application  confined  to  cases 
strictly  parallel.    Beporter.] 

EQUITABLE  TITLE. 

How  acquired  and  conveyed.  Incidents  of.  The  phuntiff,  while  ownor 
of  a  lot  over  which  right  of  way  from  necessity,  was  claimed,  pur-* 
chased,  from  one  G.,  the  lot  in  question,  to  which  there  was  access 
only  over  the  said  lands  of  plaintiff.  He  gave  his  note  for  the  pur- 
chase-money, received  from  Q*.  a  contract  to  convey,  and  entered 
into  possession.  Subsequently,  G.  bought  back  the  lands  so  con- 
tracted to  be  conveyed  by  him,  the  incidents  of  such  purchase  being 
his  surrender  of  the  note  to  plaintiff,  and  receiving  back  fix)m  Ixim 
the  contract  Beldj  that  plaintiff,  bv  his  purchase  and  possession, 
became  the  owner  in  equity  of  the  lands,  and  that  the  subsequent 
transaction  with  G.  was  a  sale  to  him  of  this  equitable  title,  by  an 
agreement  binding  in  equity,  and  he  is  presumed  to  have  transferred 
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EQUITABLE  TITLE—  ChrOmiued. 

therewith  an  equitable  right  of  way  to  and  from  Bttch  lands^  withoot 
which  there  could  be  no  beneficial  enjoyment  thereo£  The  point 
determined  aa  above  will  be  better  understood  by  comparing  the 
argument  of  appellant's  counsel  with  the  opinion  of  G-botxb,  J^ 
which  see.  JSmmona  y.  SineSf  153. 

EQUITY. 

See  Equitabls  Tftlb. 

SeeFBAUD. 

See  Pabhtioii,  1-4. 

See  PRAcnGB — E^pdbf. 

EBBOR 

See  pRAonoB — Charge  io  Jury. 
See  JuDovEST,  1. 


ESTATES  m  LAND. 

1.  UVDKB  ▲  BSTIBB;  nature  and  extent  or.  Ck>NVBTANOB  or,  BT  DBTIBBBS 
rOB  LDE^  WITH  BEICAINDEB  OYEB  TO  8UBTIY0B,  Era  FnAom  T.   Wag* 

««r,  27. 

2.  Yestxno  or,  undeb  a  devise.  See  Carmichaei  v.  Oarmehadf  846.    [The 

application  herein  to  the  vesting  of  an  estate  under  the  provisions  ol 
a  will  was  not^  as  will  be  seen  by  reference  to  tho  we,  limited  to  an 
estate  in  lands,  but  embraced  any  interest  in  the  estate^  real  or  per- 
sonal ^  but^  as  the  greater  includes  the  less,  it  is  properly  noted  under 
this  title.  The  principle  involved  is  more  fully  stated  under  the  title 
Wills,  10,  11.    Repoeteb.] 

3.  The  bule  in  Shellet's  case,  upder  which  a  grant  to  A  for  life,  remain- 

der to  his  heirs,  vested  a  fee  in  A,  is  abrogated  by  the  Revised 
Statutes  of  our  State  (3  R  S.  12,  §24, 5th  ed.),  and,  under  such  grant^ 
A  takes  an  estate  according  to  its  terms — that  is,  for  life  only. 
Sheridan  v.  Emue^  669. 

4.  An  estate  la  vested  where  there  is  a  person  in  being  who  will  take 

if  the  precedent  estate  then  terminates.  Id. 

5.  Yebted  futube  estate.  Under  a  grant  of  lands  to  J.  J.  for  life,  and 

after  his  decease  to  his  heirs  forever,  his  children  took  at  once,  under 
our  statute,  a  vested  future  estate;  for  these  were  the  persons  in 
being,  who  would  take  in  fee,  whenever,  by  the  death  of  their  lather, 
the  precedent  estate  should  terminate.  Id, 

6.  Devisable,  descendible  and  alienable  estate.  This  vested  future 

estate  of  each  child,  though  liable  to  be  defeated  by  his  death  before 
that  of  his  father,  is,  nevertheless,  under  our  statute  law,  devisable, 
descendible  and  alienable.  (3  R  S.  13,  §  35,  6th  ed.)  Id. 

7.  Rights  of  obanteb  or  a  vested  futube  estate  undeb  a  deed  in  pabtc- 

TioN.  Being  alienable  (upon  a  conveyance  by  J.  J.,  of  his  life  estate, 
to  his  children,  as  tenants  in  common),  a  deed  of  partition,  executed  by 
all  the  children  but  one,  assigning  and  conveying  to  that  one,  a  certain 
portion  of  such  lands  in  severalty,  with  covenants  for  quiet  enjoy- 
ment, eta,  operates  to  place  him  m  the  same  relation  to  the  portion 
thus  assigned  and  conveyed,  which  he  sustained  before  the  deed,  to 
his  jindivided  share  of  the  whole  property ;  that  is,  he  holds,  in 
severalty,  an  estate  for  the  life  of  his  father  in  the  portion  conveyed, 
and  is  entitled  to  the  fee  of  each  of  his  grantors  and  of  himself  under 
the  grant  to  his  fathejr,  provided  each  sludl  survive  the  father.  Id. 
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8.  la  other  words^  he  takes,  under  the  conveyance,  besides  the  life  estate 

of  his  father,  the  expectant  estates  of  himself  and  of  his  grantors, 
subject  to  these  being  defeated  by  the  decease  of  his  grantors  prior  to 
the  death  of  the  father.  Id. 

9,  What  xstate  is  luble  to  balk  on  szsounoN.  This  estate  or  interest  is 

"  real  estate,'*  and,  as  such,  is  liable,  under  our  statutes,  to  be  sold  on 
execution.  (3  R  S.  637,  §4;  642,  §2;  648,  §38;  655,  §78,  Sth  ed.) 
The  purchaser  under  such  sale  takes^  of  course,  only  the  same  estate, 
subject  to  the  same  liability  to  be  defeated,  as  was  vested  in  the  son 
(judgment  debtor),  from  whom  he  derives.  Id, 

EVIDENCE. 

1.  In  an  action  upon  the  official  bond  of  a  sheriff  to  collect  a  deficiency 

of  a  judgment  recovered  against  him  as  bail,  evidence  concerning  the 
insolvency  of  the  principal  is  immaterial,  and  its  exclusion  not  error, 
for  the  reason  that  the  sheriff  is  liable  for  the  whole  amount  of  the 
judgment  recovered  against  the  principal  debtor  (not  exceeding  the 
amount  specified  in  the  order  of  arrest),  hence  his  sureties  are  uable 
for  the  entire  deficiency  of  the  judgment  Such  an  action  is  unlike 
that  for  an  escape,  where  the  recovery  is  restricted  to  the  damages 
actually  sustained,  and  where  evidence  of  the  insolvency  of  the  party 
in  arrest  would  be  admissible  upon  the  question  of  damages.  PeopU 
V.  I>ikemanj  93. 

2.  No  other  proof  is  necessary  to  show  that  a  judgment  debtor  did  not 

render  himself  amenable  to  the  process  of  the  oourt^  than  that  an 
execution  against  his  person  waa  issued,  and  returned,  'knot  found." 
Id. 

3.  CoNOERNiKa  NSOLiOKNOE.  The  evidence  in  the  case  does  not  support  the 

finding  of  even  ordinary  negligence,  much  less  of  gross  negligence, 
on  part  of  defendants'  servants,  and  the  plainti£b  fUQOuld  have  been 
nonsuited.  (For  details  of  evidence,  upon  which  negligence  was 
imputed  to  the  defendants  in  the  court  below,  but  which  were  held 
insufficient  by  this  court,  see  opinion  of  Woodbuff,  J.)  Drench  v. 
Buffalo,  New  York  and  Erie  R  A  Cb.,  108. 

4.  BuBDEK  OF  PBOOF.  Where  the  liabilltv  of  a  common  carrier  is  limited  , 

hj  special  agreement^  the  burden  of  proving  that  the  loss  was  occa- 
sioned by  the  want  of  dae  care,  or  oy  gross  negligence,  rests  upon 
the  plaintiff,  and  he  cannot  rely  upon  the  absence  of  proof  of  diligence 
to  support  nis  allegation  of  negligence.  Id, 

5.  Wherk  am  aorkdcemt  libs  wholly  in  parol,  some  of  the  terms  ctf  which 

are  contained  in  a  written  contract,  used  by  way  of  reference  only, 
and  not  as  containing  any  operative  words  of  obligation,  but  as  ren- 
dering the  verbal  agreement  definite  in  details,  proof  of  the  execution 
of  such  instrument  is  not  necessary,— it  is  sufficient  to  identify  the 
paper.  Smith  v.  New  York  Central  R  R  Co,,  180. 

6.  For  evidence  of  negligence  in  keeping  raQroad  fences  or  gates  in  repair^ 

insufficient  to  justify  sending  the  case  to  the  jury,  see  opinion  or 
Masok,  J.  Murray  v.  New  York  Central  R  R  Oo.^  274. 

7.  iNSUFnoiEiiT  TO  GO  TO  JTTRT.  K,  as  iudorscr  upon  the  note  of  B.,  wag 

duly  charged  upon  non-payment  at  maturity.  Suit  commenced  by 
holder  of  the  note  against  !B.,  by  request  of  K  Before  trial,  B.  pro- 
posed to  pay  one-hafi'  the  note  and  give  a  new  note  for  balance,  with 
stipulation,  that,  if  new  note  was  not  paid  at  maturity,  judgment  in 
suit  pending  might  be  taken  for  the  bsuance  of  old  note.  This  done 
with  knowledge  and  consent  of  K.,  except  as  to  stipulation,  of  which 
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he  denied  knowledge,  though  present  at  the  time.  Old  note  flOTren- 
dered  to  B.,  through  inadvertence,  upon  completion  of  agreement 
Nothing  said  in  any  of  Uie  negotiations  about  releasing  K  firom  his 
liability  as  indorser  upon  the  pld  note.  New  note  of  B.  unpaid, 
judgment  entered  in  the  pending  action  as  stipulated,  and  execution 
returned  unsatisfied.  Thereupon,  action  against  K.  as  indorser,  eta 
J9e^  l^at  there  was  in  the  ca6e  no  evidence  authorizing  the  judge 
to  submit  the  inquiry  to  the  jury,  whether  there  was  an  agreement 
or  intention  to  discharge  the  mdorser.  Hut  River  Bcaik  r.  Kennddy^ 
279. 

8.  The  testimony  of  the  indorser,  that  he  mpposed  he  was  released,  is  no 

evidence  of  the  &ct.  Id, 

9.  In  AH  AonoM  for  damages  fbok  a  rrb,  alleged  to  have  resulted  from 

the  spontaneous  combustion  of  certain  fire-works  known  as  ^  signsl 
light^*'  kept  by  the  defendant  on  the  premises,  evidence  was  admitted, 
under  objection  by  defendant,  as  to  the  circumstances  attending  two 
fires  that  occurred  several  years  before,  and  the  opinion  of  the  witness 
was  given,  likewise  under  objection,  that  those  nres  were  occasioned 
by  the  spontaneous  combustion  of  fire-works.  Hdi^  that  the  evidence 
was  improperly  admitted,  being  altogether  foreign  to  the  issues  in 
the  present  action,  and  no  effort  to  connect  the  events  by  showing 
that  the  fire-works  of  the  defendant  were  similar  to*  those  that  occa- 
sioned  those  fires.  FiUo  t.  J<me»^  328. 

10.  Evidence,  that  certain  fire-works  known  as  "signal  lights,**  made  by 
the  same  manufacturer  two  years  before,  were  liable  to  ^ntaneous 
combustion,  was  likewise  inadmissible,  as  not  showing  any  similarity 
of  construction  or  properties  to  those  alleged  to  have  caused  the  fire 
in  question.  Id. 

11.  Aroktmoitb  STATSMEiiTS  A8.  The  Statements  of  an  anonymous  writer, 
concerning  the  dangerous  character  of  the  commodities  kept  by 
defendant,  made  two  or  three  months  before  the  occurrence  of  the 
fire,  were  inadmissible,  as  evidence  to  estabhsh  the  cause  of  the  fire. 
Id. 

12.  The  only  kinds  of  evidence  competent  upon  the  question  in  the  case 
were,  first,  evidence  of  the  composition  and  character  of  the  particu- 
lar article  alleged  to  have  i^ited  spontaneously  in  the  store  of  the 
defendant;  and,  second^  evidence  of  experts  competent  to  speak 
generally  of  the  composition  and  character  of  similar  articles.  Id. 

13.  Objectton  to  evidence  ;  general  when  sufficient.  Where  an  objection 
to  evidence  is  made  in  general  terms,  the  grounds  of  which  are  per- 
fectly obvious  without  statement,  and  are  of  such  a  character  that  no 
particularity  of  statement  would  serve  to  remove  or  obviate  them, 
the  objection  in  such  form  is  sufficient.  Id. 

14.  Not  to  be  excluded  froh  consideration  of  jurt.  It  would  be  error 

for  the  court  to  charge  in  accordance  with  a  request  which  assumes 
as  correct  either  of  two  aspects  of  the  case  as  presented  by  confiicting 
testimony.  Which  aspect  is  the  true  one,  is,  in  such  case,  property 
a  question  for  the  jury,  and  their  judgment  should  not  be  forestalled 
by  an  assumption  that  will  exclude  wholly  from  their  consideration 
one  aspect,  which  there  is  evidence  to  fiivor.   WaUon  v.  Qray,  385. 

16.  Weight  of,  to  be  passed  upon  by  jury.  Where  the  evidence  concern- 
ing the  authority  given  by  the  defendant  to  purchase  lumber  upon 
his  credit  is  so  far  conflicting  that  a  jury  might,  without  violence  to 
the  testimony,  find  either  way,  and  aflerward,  evidence  also  conflict- 
ing is  given  upon  the  question  of  the  subsequent  ratification  of  the 
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purchase  on  the  part  of  the  defendant,  it  would  be  manifest  error  to 
charge^  that,  if  the  defendant  was  not  nable  at  the  time  of  the  delivery 
of  the  lumber,  he  was  not  liable  afterward,  as  this  would  be  taking 
from  the  jury  their  proper  office  to  pass  upon  the  weight  of  evidence 
concerning  the  fact  of  ratification.  Id, 

16.  Although  the  evidence  of  malice,  in  an  action  for  slander  of  property, 
be  not  very  strong;  if  there  be  evidence  tending  to  such  conclusion, 
it  is  proper  to  submit  the  question  tathe  jury.  Mce  y.  licSSMtry^  397. 

17.  Pbesumptiok.  The  presumption  of  malice  is  not  overcome  by  showing 
that  the  defendant  acted  under  the  advice  of  counsel,  unless  it  also 
appears  that  he  had  truthfully  disclosed  to  his  counsel  all  the  material 
facts  within  his  knowledge ;  and,  where  it  appears  that  his  statements 
to  his  counsel  were  the  same  as  those  made  in  his  testimony  on  the 
trial,  which  were  in  conflict  with  other  testimony  on  points  within 
his  own  personal  knowledge^  the  jury  have  justification  in  finding 
that  he  did  not  make  a  truthful  disclosure  of  all  the  facts  within  his 
knowledge.  Id, 

18.  The  lkoal  rule  is,  that,  where  incompetent  evidence  is  received,  to 

which  the  proper  exception  is  taken,  the  judgment  .must  be  reversed, 

unless  it  appears  from  the  case  that  such  evidenoe  could  not  have 

injured  the  party.  {WorrdU  y.  ParmaUe^  1  Comst.1519.)   Wilson  y. 

T7i&on,413. 

19.  False  statements.  Evidence  to  prove  that  the  defendant  had,  at  some 
previous  time,  made  a  false  statement  concerning  a  fhct  not  in  issue 
at  the  trial,  and  concerning  which  there  was  no  conflicting  testimony 
give^  by  the  defendant^  which  evidence  could  have  no  other  efifect 
than  to  discredit  the  defendant's  testimony,  not  otherwise  impeached, 
was  erroneously  admitted,  and  the  judgment  against  the  defendant 
must  be  reversed  for  that  reason  alona  Id, 

20.  Insurance.  Where,  in  an  action  ui>on  a  policy  of  insurance,  the  defend- 
ant offered- to  show  that,  at  the  time  of  the  application  for  insurance, 
the  plaintifis  represented  that  the  premises  insured  were  in  their  pos- 
session; were  not  to  be  used  for  public  exhibitions;  that  there  was 
no  fire  on  the  premises,  and  a  scientific  and  mechanical  association 
that  had  possession  of  the  premises  formerly,  for  the  exhibition  of 
machinery  operated  bjjr  steam  power,  etc.,  were  not  to  occupy  the 
premises  agam  (it  having  been  proved  that,  subsequent  to  effecting 
the  insurance,  the  premises  were  leased  to  the  said  association,  who 
erected  therein  steam  and  caloric  engines  and  boilers,  and  were  ope- 
rating the  same  when  the  building  was  destroyed  by  fire);  it  was 
hdd^  that  the  evidence  was  inadmissible,  and  properly  excluded. 
Mayor  of  New  York  v.  Brooklyn  Itre  Insurance  Co.,  465. 

21.  Judgment  aitirmed;  if  correct  independent  of  incompetent  testi- 
mony REOErvED  ON  TRIAL.  Both  prevailing  and  dissenting  opinions  con- 
cur in  this,  that  error  was  committed  by  the  referee  in  the  admission 
of  evidence  to  prove  a  different  contract  from  that  entered  into  in 
writing,  and  which  was  put  in  proof  upon  the  triaL  Dwioht,  .1.,  dis- 
senting, finds  that  the  judgment  was  controlled  or  influenced  by  this 
evidence,  and,  on  that  ground,  would  reverse  the  judgment  and  grant 
a  new  trial  Woodruff,  J.,  while  opposing  the  grounds  upon  which 
the  decision  of  the  referee  and  of  the  Supreme  Court  was  placed, 
readies  the  same  conclusion,  and  affirms  the  judgment  upon  other 
grounds  brought  to  view  in  the  case,  which  see.    TJiorp  v.  BosBf  646. 

22.  Parol  proof  of  an  inventory  of  the  assets  of  a  firm  made  at  the  time, 
of  the  sale  by  one  partner  of  his  interest  in  the  partnership  and  prop- 
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ertj,  ia  inadmissible  to  vary  or  reetrict  the  general  operation  of  the 
written  agreement  Cram  r.  Union  Bank  of  BochaUr^  558. 

23.  The  written  agreeirnt  between  the  parties  having  expressed  a  con- 
yeyance  of  all  the  interest  of  the  retiring  member,  there  is  no  qnestion 
of  fact  to  be  submitted  to  a  jury  as  to  what  the  parties  intended  to 
convey,  and  no  parol  proof  upon  that  point  is  admissible;  what  was 
the  property  belonging  to  the  firm  and  conveyed  by  agreement  is  a 
question  of  law  for  the  court  /dL 

See  ADMiBSioini. 
See  Pboof. 

EXCEPTIONS. 
See  Practice — Exceptums, 

EXECUTION. 

1.  Estate  in  lakds  subject  to  sale  on.  The  interest  of  the  grantee  of  a 

vested  future  estate  is  "  real  estate,"  and,  as  such,  is  liable  to  be  sold 
on  execution,  the  purchaser  taking,  of  course,  only  the  same  estate, 
subject  to  the  same  liability  to  be  defeated,  that  was  vested  in  the 
judgment  debtor.  Sheridan  v.  Mouse,  569. 

2.  Stat  of.  See  Practice — Stay  of  execution. 

See  Sale —  Of  Property  txempifrom  JStxecuUon. 

EXEMPTION. 

Or  PBOFEBTT  ntOK  xxscuTioN:  liiABiLiTT  FOB  TAXING.  Armstrong  v.  IMoiB^ 
291. 

FACT  AND  LAW,  QUESTIONS  OP. 

1.  The  futility  of  going  to  the  Court  of  Appeals,  as  to  a  jury,  upon  & 

question  of  fact  alone,  is  exemplified  in  this  case.  2fyrvin  v.  Mar^ 
vin^  9. 

2.  New  trial:  appeal.  When  the  court  below  set  aside  a  verdict  and 

grant  a  new  trial,  on  the  ground  that  the  verdict  is  against  evidence, 
or  is  unsatisfiictory,  or  on  the  ground  of  surprise  or  of  newly  discov- 
ered evidence,  or  for  other  reasons  resting  in  the  facts  only,  or  in  the 
discretion  of  the  court  to  grant  a  new  trial,  the  order  is  not  review- 
able in  this  court  in  any  form,  and  the  order  granting  a  new  trial 
should  state  that  it  is  granted  upon  questions  of  fact^  or  in  some  form 
it  should  so  clearly  appear  by  the  record.  East  River  Bank  v.  £jen- 
n^fy,  279. 

3.  Jttrisdiction  to  review  order  for  new  trial.  Where  the  verdict  is  set 

aside,  and  a  new  trial  is  ordered,  for  errors  in  law,  this  court  has 
jurisaiction  to  review  the  order,  the  proper  stipulation  being  given 
by  the  appellant  consenting  to  final  judgment  if  the  order  be 
affirmed.  Id, 

4.  Errors  in  law,  when  presumed.  Where  the  record  does  not  in  some  form 

show  that  the  order  for  a  new  trial  was  based  upon  questions  of  fact, 
it  must  be  assumed  here  that  the  order  was  granted  for  errors  in  law 
committed  at  the  trial;  and  if  the  court  find  no  such  errors,  the 
order  must  be  reversed.  Id. 

5.  Where  the  appeal  is  from  an  order  refusing  a  new  trial,  questions  of  law 

only  can  arise  on  the  hearing  of  the  appeal  Id, 

6.  Where  a  party  has  agreed  to  accept  and  pay  an  order,  drawn  upon  him 

by  his  agen^  for  tixe  price  of  merchandue  authorized  to  be  purchased 
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upon  his  credit,  the  incident  of  an  order  from  his  agent  is  one  that 
the  principal  may  waive ;  and  the  question,  whether,  by  subsequent 
words  or  acts,  he  did  waive  the  presentation  of  an  order,  is  one 
of  &ct,  to  be  submitted  to  the  jury.  Watson  v.  Gray,  885. 

7.  The  written  agreement  between  the  parties  to  a  sale  and  purchase  of  an 
interest  and  property  in  a  partnership  haying  expressed  a  conveyance 
of  all  the  interest  of  the  retiring  member,  there  is  no  question  of  fact 
to  be  submitted  to  a  jury  as  to  what  the  parties  intended  to  convey, 
and  no  parol  proof  upon  that  point  is  admissible;  what  was  the 
property  belonging  to  the  firm  and  conveyed  by  the  agreement,  is  a 
question  of  law  for  the  court  Cfram  v.  Union  ^ank  of  Rochuter^  658. 

See  Praotioe — Appeal^  1-Z, 

FALSB  REPRESENTATIONS. 

When  not  fraudulent,  and  relating  only  to  future  expectation  or  intention, 
cannot  affect  a  written  contract  of  insurauce. 

See  Insdiuncb,  1-3. 

FENCES. 

Obligation  of  railroad  ooupanibs  to  oonstritot  and  maintain.  See  Rail- 
road Companies,  1-4. 

FINDINGS  BY  JURY. 
See  Practick — lindingB  by  Jury, 


Or  dower.  See  Dower,  2. 


FORFEITURE. 


FRAUD. 


1.  In  procuring  oonvetanoe  of  real  estate.  Ibrd  r.  JameSj  300. 

2.  "  It  is  the  just  and  proper  pride  of  our  matured  system  of  equity  juris- 

prudence, that  fraud  vitiates  every  transaction;  and  however  men 
may  surround  it  with  forms,  solemn  instruments,  proceedings  con- 
forming to  all  the  details  required  in  the  laws,  or  even  by  the  formal 
judgment  of  the  courts,  a  court  of  equity  will  disregard  them  all,  if 
necessary,  that  justice  and  equity  may  prevail."  Woodruff,  J. 
Warner  v.  Blakeman  et  a2.,  487. 

[The  foregoing  passage  states,  iu  broad  terms,  the  principle  of  equity 
controlling  the  determination  of  this  case,  and,  m  both  sentiment 
and  expression,  is  worthy  to  be  engraved  upon  the  pillars  of  the 
temple  of  justice.  Our  concern  is,  to  note  the  particular  conditions 
and  circumstances  in  the  case  before  us,  to  which  this  principle  is 
applied,  and  under  which  it  becomes  operative  and  effectual  to 
prevent  the  consummation,  under  the  forms  of  law,  of  injustice  and 
fraud.  Those  conditions,  in  the  form  of  conclusions  derived  from  the 
case,  may  be  stated  as  follows :] 

8.  Where  the  facts  found  by  a  referee  constitute  fraud,  the  transaction  is 
not  the  less  fraudulent,  that  the  referee  has  not  employed  the  word 
"fraud"  or  "fraudulently"  in  describing  it  Id, 

i.  A  MORTGAGE,  iu  fact  paid  and  satisfied,  though  without  satisfiujtion 
formally  acknowledged,  is  merely  waste  paper,  and  the  power  of  sale 
contained  therein  is  at  an  end,  in  so  far  that  it  cannot  thereafter,  by 
transfer  to  a  third  party,  having  knowledge  of  the  facts,  be  revived 
and  made  effectuiu  to  destroy  or  to  impair  the  subsisting  lien  of  a ' 
judgment  creditor  upon  the  lands  covered  by  such  mortgage.  Id. 
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5.  As  BBTwsEN  ▲  JUDGMXHT  GBiDiTOB  Slid  the  fraoduleut  grantee  <^  »  eon- 

veyance  interposed  to  cut  of  the  lien  of  a  judgment  upon  the  lands 
conveyetL  the  Hen  of  the  creditor  cannot  be  extinguished  nor  im- 
paired id, 

6.  Though  a  judgiceiit  obeditob  has  smplv  a  Ken  on  lands  of  the  debtor, 

which  can  ripen  into  UUe  only  bj  a  safe  and  oonveTanoe,  yet^  where 
a  fraudulent  conyeyance  has  been  80  far  effectual,  t»,  in  &yor  of  a 
bona  fide  purdiaser,  to  withdraw  the  land  from  the  I^^  operation 
of  the  lien,  a  court  of  equity  will  arrest  the  proceeds  of  the  conyey- 
ance  in  the  hands  of  the  fraudulent  conyeyancer,  or  direct  those  in 
the  hands  of  the  bona  fide  purchaser,  not  paid  oyer,  to  be  applied  in 
satis&ction  of  the  judgment  thus  fraudulently  depriyed  of  its  hen.  Id, 

7.  The  appropriate  form  of  remedy  for  the  judgment  creditor,  where, 

under  a  fraudulent  foreclosure,  sale  and  conyeyance,  a  le^  title  hss 
been  interposed,  paramount,  under  the  forms  of  law,  to  his  lien,  is  by 
an  action  to  set  aside  such  fraudulent  conyeyance,  etc  Id, 

8.  In  such  action,  ordinarily,  the  proper  and  adequate  relief  would  be  to 

to  declare  the  fraudulent  conyeyance  yoid,  thus  leaving  the  land  sub- 
ject to  the  lien  of  the  plaintiff 's  judgment,  and  to  sale  under  ezeco- 
tion,  in  the  usual  course,  in  satis&ction  thereo£  Id, 

9.  But  where  the  interyening  right  of  subsequent  Uma  fide  purchasers 

renders  such  a  decree  inappropriate,  as  being  in  disregara  of  their 
title,  innocently  acquired,  aeriyed  through  the  forms  of  law,  and  hay- 
ing the  sanction  of  the  court  in  its  support,  it  by  no  means  follows, 
that  the  plaintiff  is  remediless^  and  that  the  fraudulent  conyeyancer 
is  thus  to  be  leil  to  profit  by  his  wrong.  Id. 

10.  In  such  case,  relief  may  properly  be  afforded  through  the  appoint- 
ment of  a  receiyer,  to  whom  the  fraudulent  conyeyancer  shall  account 
for  all  moneys  receiyed  from  sales  to  bona  fide  purchasers ;  to  whom 
he  shall  assign  any  mortgages  taken  for  part  of  the  purchase-money 
of  such  sales ;  and  to  whom  he  shall  conyey  any  of  sucn  lands  still  un- 
conyeyedj  subject  to  any  contracts  to  conyey,  or  otherwise : —  and  to 
such  receiyer  the  bona  fide  mortgagors  shall  also  account  for  the  bal- 
ance remaining  unpaid  on  such  mortgages,  and  parties  holding  the 
defendant's  contracts  to  conyey  shall  likewise  account  to  such  re- 
ceiyer for  the  balance  due  on  such  contracts,  and  will,  on  the  payment 
thereof  be  entitled  to  receiye  from  him  deeds  of  conyeyance.  This 
is,  substantially,  an  amplified  or  particularized  statement  of  proposi- 
tion six,  aboye.  Id, 

11.  In  effect^  the  fraudulent  conyeyancer  is  thus  made  a  trustee  of  the 
judgment  creditor,  and  is  required  to  account  to  him,  through  lus 
agent,  the  receiyer,  in  that  capacity.  Id, 

12.  As  the  judgment  debtor  may  enjoy  the  rents  and  profits  of  the  lands 
upon  which  the  judgment  against  him  is  a  lien,  until  a  sale,  or  bill 
filed  to  reach  them,  so  his  grantee,  though  fraudulently  procuring  a 
title  in  himself  in  order  to  destroy  the  hen  of  the  judgment,  cannot 
be  required  to  account  to  the  judgment  creditor  for  the  rents  and 
profits  of  the  lands  while  in  possession  under  such  title.  Id, 

This  case,  in  the  Supreme  Courts  will  be  found  reported  in  36  Barb.  501, 
with  an  elaborate  opinion  by  Morgan,  J, 

See  Statutes —  Qf  Frauds,  1, 

GRANT. 

1.  Of  bioht  of  way  from  NECBasTrr.  The  principle,  that  the  grantor  of 
lands,  to  which  there  is  no  access  except  by  passing  oyer  other  lands 
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of  the  g^ntor,  ood  veys  with  the  grant  the  right  of  way  over  such  other 
lands  to  the  premises  conveyed,  is  fully  sustained  by  all  the  authori- 
ties, ancient  and  modern.  ^w/moM  y.  hxMs^  153. 

2.  Of  EQurrABLB  tftle  oomrsrs  inoident  equitable  bights.  The  plaintiff, 
while  owner  of  a  lot  over  which  ri^ht  of  way  was  claimed,  pur- 
chased fr(Kn  one  G.  the  lot  in  question,  to  which  there  was  access- 
only  over  the  said  lands  of  plainti£  He  gave  his  note  for  the  pur- 
chase money,  received  from  Qt,  a  contract  to  convey ;  and  entered 
into  possession.  Subsequently,  G.  bought  back  the  lands  so  con- 
tract^ to  be  conveyed  by  him,  the  incidents  of  such  purchase  being 
his  surrender  of  the  note  to  plaintifl^  and  receiving  back  from  him 
the  contract.  HM^  that  plaintiff,  by  his  purchase  and  possession, 
became  the  owner  in  equity  of  the  lands,  and  that  the  subsequent 
transaction  with  Q.  yr^  a  eide  to  him  of  this  equitable  title,  by  an. 
agreement  binding  in  equity,  and  he  is  presumed  to  have  transferred 
therewith  an  equitable  right  of  way  to  and  from  such  lands,  without 
which  there  could  be  no  beneficial  enjoyment  thereof.  The  point 
determined  as  above  will  be  better  understood  by  comparing  the 
argument  of  appellant's  counsel  with  the  opinion  of  Grover,  J.,  which 
see.  M. 

HABEAS  OORPUa 
See  Practice  —  MdbtM  Cwj^^ 

HIGHWAYS. 
GoicuissioNEBS  OF.  See  CoimissiONERfl  of  HiaHWAT& 

HUSBAND  AND  WIFE. 

1.  Separate  propertt  of  wife.  Where,  the  legal  title  to  property  is  in  the 

wife  as  against  her  husband,  it  cannot  be  seized  by  his  creditors  to 
satisfy  his  debts,  without  proof  that  her  title  is  merely  colorable  and 
fraudulent  as  against  the  creditors  of  the  husband.  {Qoqt  v.  Daucky 
df  Beekman,  34  N.  Y.  293.)  Klumder  v.  Lynch,  361. 

2.  Husband  as  agent  of  wife.  Under  existing  statutes,  a  married  woman 

may  manage  her  separate  property  through  the  agency  of  her 
husband,  without  Subjecting  it  to  the  claims  of  his  creditors.  (Bacldey 
V.  TTeHs,  33  N.  Y.  518.)  l£ 

3.  The  appHcation  of  an  indefinite  portion  of  her  income,  by  a  wife,  to 

the  support  of  her  husband,  does  not  impair  the  title  of  the  wife  to 
her  property.  (Same  ceue.)  Id, 

4.  Concerning  the  question  generally,  of  the  employment  of  the  husband 

as  agent  for  the  wife  in  conducting  her  business,  see  opinion  of  Mil- 
ler, J.,  and  oases  cited.  Id, 

5.  Whether  a  wife  may  loan  to  her  husband  her  individual  money  for 

the  purpose  of  investing  the  same  in  trade,— provided  the  loan 
be  so  restricted  as  not  to  connect  her  with  her  husband's  business,  — 
without  the  same  being  liable  for  his  debts,  qwre  t  See  opinion  of 
Miller,  J.  Id, 

IMPRISONMENT. 
See  Jail  Lderties. 

INDORSER. 
See  Promissort  Notes. 
Vol.  IV.        1^ 
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INSOLVENT  CORPORATIONS. 

Claims  against  an  insolvent  corporation  cannot  be  set  off  against  the 
claims  of  a  receiver,  in  an  action  brought  by  him  in  the  interest  of 
the  creditors  of  such  corporation.  Osgood  v.  Ogden,  70. 

INSURANOK 

1.  Verbal  BEPRESSHTATiOBrs.  It  is  a  well  settled  mle,  that  a  verbal  repre- 

sentation, in  order  to  vitiate  a  contract  of  insurance,  must  relate  to 
some  past  or  existing  fkct  material  to  the  risk,  and  that  a  represents 
tion,  in  the  nature  of  a  promise  or  stipulation,  for  future  conduct  on 
the  part  of  the  insured,  must  be  inserted  in  the  policy,  or  the  under* 
writers  cannot  avail  themselves  of  it  (AhUm  v.  Meehania^  Iruuranoe 
Co.j  4  Hill,  329,  and  cases  there  cited.)  Mayor  of  Now  York  v. 
Brooklyn  Mre  Ins,  Co.^  465. 

2.  EvmENOE.  Hence,  where,  in  an  action  upon  a  policy  of  insurance,  the 

defendant  offered  to  show,  that,  at  the  lime  of  the  application  for 
insurance,  the  plaintifi^  represented  that  the  premises  insured  were  in 
their  possession,  were  not  to  be  used  for  public  exhibitions;  that 
there  was  no  fire  on  the  premises;  and  that  a  scientific  and  mechan- 
ical association  that  had  possession  of  the  premises  formerly,  for  the 
exhibition  of  machinery  operated  by  steam  power,  etc.,  were  not  to 
occupy  the  premises  again  (it  having  been  proved,  that,  subsequent 
to  effecting  uie  insurance,  the  premises  were  leased  to  the  said  associa- 
tion, who  erected  therein  steam  and  caloric  engines  and  boilers,  and 
were  operating  the  same  when  the  building  was  destroyed  by  fire) ; 
it  was  heU  that  the  evidence  was  inadmissible,  and  properly 
excluded.  Id, 

3.  The  representations  were  not  claimed  to  be  fraudulent,  and,  in  so  &r 

as  they  were  claimed  to  be  false,  they  related  to  matters  resting  in 
intention  or  expectation.  Id. 

4.  Pleadings.  Besides  if  the  materiality  of  the  evidence  to  the  risk  could 

be  Conceded,  the  facts  constituting  an  affirmative  defense  should  have 
been  set  up  in  the  answer,  that  plaintiffs  might  have  been  prepared 
to  meet  them.  Id, 

INSURANCE  COMPANIES. 
Insolvent;  claims  against;  set-off;  receivers  of.  Osgood t»  Ogdm,  70. 

INSURANCE  POLICY. 
See  Insurance. 

INTENTION. 

1.  Essential  to  a  dblivsrt.  Ford  v.  James,  300. 

2.  How  determined.  Silence,  oonclusivb  of.  Whether  or  not  it  was  the 

inteniion  of  the  parties,  at  an  interview  between  them,  the  one  to 
procure,  and  the  other  to  concede,  a  ratification  of  unauthoriaed  acts 
by  the  agent,  is  immaterial.  Intentions,  except  as  manifested  by 
the  acts  and  statements  of  parties,  are  of  no  avail.  The  principal  was 
concluded  by  his  silence,  whatever  may  have  been  his  uUeniion  in  the 
premises.  Hazard  v.  Spears,  469. 

3.  As  affecting  contract  or  poliot  of  insuranok  See  Insubakoe,  1,  3. 

JAIL  LIBERTESa 

1.  Question  of  admission  to.  Where  a  person,  committed  to  jail  under 
any  process,  is  brought^  upon  a  writ  of  Jiaoeas  corpus,  before  a  judge, 
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JAIL  LIBERTIES—  CcnUmie^. 

vrhOf  after  an  examination,  orders  and  adjudges,  ''that  the  pris- 
oner is  not  entitled  to  a  discharge/'  it  is  his  duty  to  remand  the 
prisoner  to  the  custody,  or  place  him  under  the  restraint  :from  which 
he  was  taken ;  and  he  nas  no  authority  to  declare  that  he  is  entitled 
to  the  liberties  of  the  jail,  nor  has  he  power  to  remand  conditionally, 
thus,  "  that  he  be  remanded,  etc.,  unless  he  give  good  and  sufficient 
bail,  to  be  approved  by  aheriff,  for  the  liberties  of  the  jail."  Peoplt  r, 
Cowlesj  38. 

2.  AuMissioN  TO,  WTTHOUT  authoritt;  liabilitt  fob.  Such  an  order  is 

wholly  without  the  jurisdiction  of  the  judge  in  such  a  proceeding,  and 
consequently  is  inoperative,  and  would  neither  bind  the  sheriff  to 
admit  to  the  hberties,  nor  protect  him  from  liability  for  an  escape,  if 
he  should,  by  virtue  of  it^  admit  the  prisoner  to  the  liberties.  Jd, 

3.  Reversal  of  XTNAUTHORizEn  order  for  AnmssroN  to.  Such  order,  being 

without  warrant  of  law,  should  be  reversed,  regardless  of  the  ulterior 
question,  as  to  whether  the  prisoner  was  or  was  not,  under  the  pre- 
cept of  commitment^  entitled  to  the  liberties  of  the  jail  IcL 

4.  Both  affirmative  and  dissenting  opinions  agree  in  maintaining,  that  a 

prisoner,  committed  upon  a  precept  issued  for  the  disobedience  of  an 
order  for  the  payment  of  a  sum  of  money,  is  entitled  to  the  liberties 
of  the  jail :  but  this  view  appears  not  to  have  been  concurred  in  by 
the  court.  Id. 

JUDGMENT. 

1.  Erroneous  judgment.  Where  H.  held  a  note  indorsed  by  B.,  which 

was  past  due,  and  H.  executed  a  release  thereof  to  B.,  ana  L.,  a  party 
to  the  settlement  of  which  this  release  was  a  part,  agreed  to  return 
the  note  to  B,  which  agreement  was  not  performed,  but,  on  the  cou- 
•  trary,  the  note  was  transferred  to  M.,  who  brought  an  action  upon  it 
against  B.,  and  recovered  the  amount  of  the  note,  the  judgment 
against  B.  in  the  action  was  erroneous,  and,  on  appeal,  must  have 
been  reversed ;  and^  such  jud^ent  being  the  result  of  the  neglect 
of  B  to  produce  evidence,  which  he  might  have  done,  to  establish  a 
perfect  defense,  or  to  give  L.  an  opportunity  of  doing  so, — or  to 
bring  an  appeal  from  Uie  erroneous  judgment  against  him,— it  fol- 
lows, that  a  judgment  for  the  amount  of  such  recovery,  in  an  action 
brought  by  B.  against  L.  for  damages  for  breach  of  the  agreement  to 
return  the  note,  was  also  erroneous.  Barmon  v.  LUhawr^  317. 

2.  As  oontraot;  as  counter  OLAUf.  A  judgment  is  a  contract  of  the  high- 

est nature  known  to  the  law, — and  actions  upon  judgment  are  ac- 
tions upon  contract  The  cause  or  consideration  of  the  judgment  is 
of  no  importance,  it  being  merged  in  the  judgment  Hence,  in  an 
action  upon  a  contract,  the  defendant  may,  under  section  160,  subdi- 
vision 2,  of  the  Code,  set  up,  as  counter  claim,  a  judgment  obtained 
by  him  against  the  plaintiff  in  action  for  a  tort  The  original  cause 
of  action  having  disappeared,  the  judgment  remains  as  a  contract  be- 
tween the  parties.  If  suit  were  brought  ^pon  the  judgment,  it 
would  be  an  action  upon  a  contract^  and  it  is  not  the  less  so  when 
set  up  as  a  counter  claim.  ToLylor  v.  Root^  335. 

See  Practioe — Judgmmt 


JUDGMENT  DEBTOR  AND  CREDITOR 

Rights  of  wrra  respect  to  rents  and  profits  of  lands.  As  the  judg- 
ment debtor  may  enjoy  the  rents  and  profits  of  the  lands  upon 
which  the  judgment  against  him  is  a  Hen,  until  a  sale,  or  bill  filea  to 
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reach  them,  so  his  grantee,  ihoagh  firaudulently  procaring  a  title  in 
himself  in  order  to  destroy  the  lien  of  the  judgment,  cannot  be 
required  to  account  to  the  judgment  creditor  for  the  rents  and  profits 
of  the  lands  while  in  possession  under  such  titla  Wwrwr  y.  Biah^ 
mail)  487. 

JURISDICTION 
See  PBAonoB — /urudicfiSem. 

JURY. 
See  Pj^AcnxoB — /nty. 

EiroWLEDGhE. 

Knowledge  of  all  the  &cts  out  of  which  legal  or  equitable  rights  arise  in 
favor  of  another  is  knowledge  of  those  rights.   Warfield  y.  Crane,  448. 

LAIH); 

Ebtaiis  nr.  Tnu  to.  Right  or  way  oysR. 

See  Equitabli  Tttle. 
See  Estates  ik  Land. 
See  Devisk. 
See  Real  Estate. 
See  Rsim  and  Profits. 
See  Right  of  Wat. 
See  Title. 

,  LEVY. 
See  Salb —  Of  Property  Exempt  from  Ejoecutkn. 

LIABILITY. 

1.  Of  sheriff  and  his  suritos  under  sections  201,  202  of  the  Code. 

Pwple  y.  Dikemar^  93. 

2.  Of  BUttKi'iES  IK  AK  TmDERTAKiKO  UPON  AH  APPEAL.  Homer  y.  Lyman,  237. 

3.  Of  jm>OMSirr  creditor  for  sei^re  and  sale  of  property  exempt  fh>m 

execution.  Arrnglron^  y.  DuboU,  291.  ' 

4.  Of  wife's  propebtt  for  debts  of  her  husband,  ^vender  y.  Lynch,  36L 

5.  Of  principal  upon  yerbal  promise  made  to  his  ajrent  to  accept  and  pay 

agent's  order  for  lumber,  purchased  upon  credit  of  principal  Waiaon 
V.  Gray,  385. 

6.  Dictuk.  a  yENDEE  upon  purchase  of  an  interest  in  a  partnership,  hay- 

ing agreed  to  assume  the  yendor's  proportion  of  all  tne  existing  debts 
of  the  firm,  his  liab^ity  cannot  be  limited  to  an  amount  merely  sup- 
posed, at  the  time,  to  embrace  all  of  such  debts,  but  is  determined  by 
the  actual  indebtedness,  be  the  same  more  or  less  than  what  is  under- 
stood to  be  the  amount  of  such  debts.  Cfram  y.  Union  Bank  of 
BachesUr,  558. 

See  Nequgknoe,  1-9^ 

LIBERTY. 
See  Jail  Libertis8|  1-^. 
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1.  A  COMMON  oABBixR  has  HO  lien  upon .  goods  for  damages  arising  from 

the  neglect,  of  the.  ooneignee  to  t^ke  them  away  within  a  reasonable  ^ 
time  after  notice  to  him  of  their  amvaL  Crtmmdin  y.  New  York  <b 
Harlem  IL  R  Co.  90. 

2.  DsMUBRAGS.  The  inconvenience  or  expense  thnsocoauoned,  constitutes 

a  claim  in  the  nature  of  demurrage.  There  is  a  breach  of  contract 
simply,  for  whidi  the  party  must  seek  his  redress  in  the  ordinary 
manner ;  he  cannot  enfore  it  by  a  detention  of  the  goods.  Jd, 

3.  Of  judgment  oreditoxc.  As  between  a  ju^;ment  creditor  and  the 

fraudulent  grantee  of  a  conveyance  interposed  to  out  off  the  l|en  of 
a  judgment  upon  the  lands  conveyed,  the  lien  of  the  creditor  cannot 
be  extinguished  or  impaired.  Warner  v.  BlaJewnan,  487. 

4.  Though  ▲  judgmbnt  cRsmroB  has  simply  a  Hen  on  lands  of  the 

debtor,  which  can  ripen  into  Ude  only  by  a  sale  and  oonveyanoe,  yet^ 
where  a  fraudulent  conveyance  has  been  so  &r  effectual,  as,  in  fiivor 
of  a  bona  fide  purchaser,  to  withdraw  the  land  from  the  legal  opera- 
tion of  the  lien,  a  court  of  equity  will  arrest  the  proceed  of  the 
conveyance  in  the  hands  of  the  fraudulent  conveyancer,  or  direct 
,  those  in  the  hands  of  the  hoMi  fide  purchaser,  not  paid  over,  to  be 
applied  in  Ratisfantion  of  the  judgment  thus  fraudulently  deprived  of 
its  lien.  Id, 

LIMITATIONS. 
See  Statutes— Q^Xnntto^ibfw. 

LIQUIDATED  DEMAND. 

1.  What  ooNsnTUTES.  It  would  seem,  from  the  fiicts  in  this  case^  and  the ' 

determination  of  the  court  thereon,  that,  where  a  claim  is  presented 
to  the  administrator,  and  the  same  is  not  allowed,  but  its  validity  is 
questioned  by  him,  and,  upon  the  final  accounting  before  the  sur- 
rogate, the  claim  19  presented  before  that  officer,  with  evidence  in 
its  support,  and  its  allowance  is  opposed  by  the  administrator,  it  can- 
not be  held  to  be  a  liquidated  and  undisputed  demand  against  the 
estate,  but  becomes  a  disputed  claim  within  the  meaning  of  the 
statute  in  reference  thereto.  Ihicker  y.  Tucker y  136.  . 

2.  A  CLAIM  AGAINST  AN  ESTATE  docs  uot  becomo  a  liquidated  and  undis- 

puted claim,  by  virtue  of  the  neglect  of  the  administrator  to  refer  the 
same  as  authorized  by  the  statute  (2  R  S.  88,  §  36) ;  nor  can  the 
administrator  or  executor  of  an  estate  be  permitted  to  assame  or  to 
occupy  the  equivocal  position  of  neither  admitting  nor  rejecting  a  claim, 
so  as  to  give  the  surrogate  jurisdiction  of  it,  under  section  seventy- 
one,  of  2  Revised  Statutes,  page  96.  In  other  words,  it  would  seem, 
that  a  claim  is  rejected  or  disputed  by  not  being  allowed.  Id, 

MARRIED  WOMEN. 
See  Husband  and  Wax. 

MORTG-AGK 

A  MONTOAGE    IN    FACT    PAID    AND    8ATIBI1BD,    thOUgh    WlthOUt    satisfaction 

formally  acknowledged,  is  merely  waste  paper,  and  the  power  of  sale 
contained  therein  is  at  an  end,  in  so  far  that  it  cannot  thereafter^  by 
transfer  to  a  third  party  having  knowledge  of  tiie  facts,  be  revived 
and  made  effectual  to  destroy  or  to  impair  the  subsisting  lien  of  a 
judgment  creditor  upon  the  lands  covered  by  such  mortgage.  Warner 
v.  Bhkeimany  487. 
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MonoNa 

SeePRAoncK — New  2Hal 


See  PBAonos —  Undertakinff  on  Appeal, 

NEGMGENOR 

1.  Or  ooicMON  OARRIKR.  Where  an  agreement  is  relied  upon  to  exempt  a 

common  carrier  from  liability  on  account  of  the  gross  negligence  of 
his  agents  or  serrants,  the  terms  of  the  contract  ought  to  be  so  dear 
and  explicit  as  to  leave  no  doubt  of  its  meaning  and  intent  I\rendk 
T.  Bi^aio^  New  York  and  IHe  B.  R  Co.,  loa 

2.  Where  tbe  aoreehent  between  the  common  carrier  and  the  owner  of 

the  goods  provides  in  general  terms,  that  the  same  are  transported 
at  the  ^*  owner's  risk/*  the  carrier  is  liable  onlv  for  damages  r^ultinf 
from  his  own  personal  negligence,  or  from  the  gross  negligence  of 
his  agents  or  servants.  (The  distinction  between  "  slight  ne^genoe," 
'^  ordinary  negligence  "  and  "  gross  negligence,"  noted  in  the  opinion 
of  WooDRurF,  J.,  which  see.)  Id, 

3.  In  other  words,  the  term  '*  owner's  risk,"  in  a  contract  for  the  trans- 

portation of  goods,  imports  that  the  owner  assumes  the  risks  arising 
from  the  ordinary  danger  of  transportation  by  the  means  employed, 
which  the  reasonable  and  ordinary  care  of  the  common  carrier  might 
be  insufficient  to  prevent^  and  the  latter  is  liable  only  for  those 
dangers  which,  with  ordinary  care  and  prudence,  might  be  avoided,  id 

4.  The  evtoehob  in  the  case  does  not  support  the  finding  of  even  ordinary 

negligence,  much  less  of  gross  negligence,  on  part  of  defendants' 
servants,  and  tbe  plaintiffs  Siould  have  been  nonsuited.  (For  details 
of  evidence,  upon  which  negligence  was  imputed  to  the  defendants 
in  the  court  below,  but  which  were  held  insufficient  by  this  oourt|  see 
opinion  of  Woodrutf,  J.)  Id, 

5.  Where  tbe  liability  of  a  common  carrier  is  limited  by  special  agreement^ 

the  burden  of  proving  that  the  loss  was  occasioned  by  the  want  of 
due  care,  or  by  gross  negligence,  rests  upon  the  plaintiff,  and  he 
cannot  rely  upon  the  absence  of  proof  of  diligence  to  support  his 
allegation  of  negligence.  Id, 

6.  Gf  innnciPAL  corporations.  Where  the  common  council  of  a  city  has, 

by  resolution,  authorized  a  private  citizen  to  construct  a  drain  from 
his  premises,  beneath  the  street^  to  connect  with  a  public  sewer, 
provided  the  same  be  done  under  the  direction  of  a  proper  city  officer, 
it  is  the  duty  of  the  corporation  to  send  a  proper  and  competent 
person  to  oversee  the  work;  and  if,  by  the  neglect  of  this  precaution, 
the  work  is  improperly  done  and  a  party  sustains  injuries  in  conse- 
quence of  this  negligence,  to  which  he  is  in  no  respect  coutributorv: 
tne  city  is  liable  for  the  damages  resulting  from  sudi  injury.  WenMU 
V.  Mayor^  dc,  of  Tk-oy,  261. 

7.  The  oonbtruotioii  of  a  sewer  or  drain  in  a  public  street^  under  the 

authority  of  the  corporation,  is  not  an  unlawful  act,  and  the  corpora- 
tion is  therefore  liable  only  for  faults  or  negligence  in  the  construction 
of  the  same,  whereby  injuries  are  sustained.  Id, 

8.  It  will  not  relieve  the  corporation  from  liability,  that  there  is  no 

external  indication  of  imperfection  in  the  work,  which  diligence  could 
discover,  provided  the  street  is  proven  to  be  in  &ct  unsafe.  Id. 

9.  Gf  railroad  coxpakies,  XK  regard  to  fsnoes.  Era  The  language  of  the 

fifty-sixth  section  of  the  general  railroad  act,  as  amended  in  1854  (2 
R.  S.  5th  ed.,  §  56,  p.  690)  in  the  following  words:  "So  long  as 
such  fences  shall  not  be  made,  and  when  not  in  good  repair,  such 
railroad  corporation  shall  be  liable  for  damages,  whidi  shall  be  done 
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by  the  agents  or  engines  of  sach  corporation,  to  cattle,  horses,  eta, 
thereon/  is  not  to  Be  construed  litendly,  so  as  to  render  a  rauroad 
corporation  liable  for  injuries  occasioned  upon  it^  road,  at  a  time 
when  such  fence  is  temporarily  out  of  repair,  without  fault  or  negli- 
gence in  any  manner  imputs^ble  to  the  company.  lAcrray  y,  Mw 
York  Ceniral  R  JR.  Co.,  274. 

10.  GoNSTRuonoM  OF  8TATDTS&  WhoTo  the  legislative  intent  is  manifest, 
the  letter  of  the  statute  must,  upon  the  most  familiar  rules  of  con- 
struction, yield  to  the  spirit  Id, 

11.  EvmENOB  coNOERNiNO.  FoF  evidence  of  negligence  in  keeping  railroad 
fences  or  gates  in  repair,  insufficient  to  just^  sending  the  case  to  the 
juiy,  see  opinion  of  Mason,  J.  Id, 

NEW  TRIAL. 
See  Praotiob — New  IriaL 

NONSUIT. 
See  FsAonoB  — NonnuL 

NOTICE. 

1.  Sertioe  of,  05  BHBEXFF.  A  notlcc  is  properly  and  duly  served  on  the 

sheriff  by  leaving  the  same,  within  the  time  required,  with  an  under- 
sheriff  in  charge  of  the  office,  the  sheriff  himseu  being  absent  —  this 
is  equivalent  to  a  personal  service  on  the  sheriff  People  v.  Dikeman, 
93. 

2.  Of  ahotheb's  bights.  Knowledge  of  ttll  the  facts  out  of  which  le^  or 

equitable  rights  arise  in  favor  of  another,  is  knowledge  of  those  nghts. 
Warfif^  V.  Crane,  448. 

NOVATION. 
See  Chapman  v.  Thomas,  216. 

OFFICER 

See  COMMISSIONEBS  OF  HlOHWATS. 

See  Shxbiff. 

ORDER. 

See  Praohoe —  Order, 
See  PBAonoB — Partiet,  2,  3. 

PARTIEa 
See  PBAonoi — ParUes. 

PARTITION. 
1.  EQurrr  ih  pARTcnoff  of  beal  bstate.  Tftlb  ttndkb  oonvktahoes  fbox 

OWITBR  OF  ESTATE  HALF  IN  FEE  AND  HALF  FOB  LIFE.  ALIENATION.   SaLB 

of  estate  subject  to  complex  titles  whebb  pabttnon  is  dfpbaotioa- 
ble;   bulb  oonoebnino.  Pbaotioe.  Appeal.  Cobbbotion  of  decbeb 

WHEN  not  in  OONFOBMTrr  WITH  DECISION.  NeW  TBL&L.  PbIOB  AND 
SUBSEQUENT  GRANTEES  OF  AN  ESTATE  HALF  IN  FEE  AND  HALF  FOB  UFE. 
AdVEBSB  POSSESSION. 

Where  an  estate  in  fee  of  one  undivided  half  of  certain  premises,  and  a 
life  estate  in  the  other  undivided  half  of  the  same  with  remainder 
over  in  fee  to  the  heirs  of  the  devisee  of  the  life  estate,  are  united  in 
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the  same  person,  who  conveys  the  'same  (in  fee)  in  parcels  from  time 
to  time,  expressly  excepting  the  prior  from  the  operation  of  the  sab- 
sequent  conveyances;  upon  application,  after  the  decease  of  the 
devisee  for  life,  of  one  of  the  remainder-men  of  the  life  estate  for  a 
.  partition  of  .the  estate  according  to  the  terms  of  the  devise,  efifect  will 
be  given  to  the  earlier  as  against  the  later  conveyances,  so  as  to  secure 
to  the  holders  under  the  former,  so  &r  as  practicable,  their  titles  in 
fee.  And  where,  in  such  case,  a  partition  is  found  to  be  impracticable, 
and  a  sale  is  decreed,  the  lands  must  be  sold  in  the  inverse  order  of 
alienation,  and  the  proceeds  of  the  sale  must  be  distributed  to  the 
remainder-men  after  the  life  estate,  and  their  grantees,  upon  the  basis 
of  the  actual  value  of  the  whole  premises  (exclusive  of  buildings, 
etc.),  and  not  upon  an  assumed  equality  in  the  value  of  the  sold  and 
unsold  portions.   Wcufidd  v.  Oranef  448. 

2.  Knowledge  of  all  the  facts  out  of  which  legal  or  equitable  rights  arise 

in  &vor  of  another  is  knowledge  of  those  l-ights.  Id. 

3.  Where  the  judgment  and  decree  do  not  conform  to  the  principles  of 

the  decision  rendered  in  the  case,  this  court  may  order  toe  decree  to 
be  corrected  and  made  to  conform  to  the  decision  as  found  and 
affirmed  upon  appeal,  without  directing  a  new  trial  Id, 

pjest  I  may  have  erjred  in  my  judgment  of  what  is  material  in  the  case,  it 
may  be,  to  some,  at  least,  an  acceptable  service  to  state  the  case  m 
more  elaborate  form,  as  follows :] 

4.  A  testator  dies,  having  devised  to  his  two  sons  (or  nephews)  [see  argu- 

ments respectively  of  counsel],  Alexander  and  Arnold,  certain  pre- 
mises — 192  acres  —  as  tenants  in  common ;  to  Alexander,  his  snare 
in  fee,  and  to  Arnold,  his  share  for  life  ^  and,  at  his  (Amold^s)  decease, 
the  same  to  be  divided  between  all  his  (Arnold's)  children  and  their 
legal  representatives.  Alexander  conveys  his  title  (the  fee)  to 
Arnold.  Arnold  conveys  fitly  acres,  by  metes  and  bounds  in  fee,  to 
one  F..  who  afterward  conveys  the  same  to  Thomas,  a  son  of  Arnold. 
Arnold  further  conveys  the  remainder  of  the  192  acres  (expressly 
reserving  and  excepting  the  fifty  acres  previously  conveyed  to  F.) 
to  James,  another  son.  James  conveys  in  fee  two  or  three  different 
parcels,  amounting  to  about  forty-two  acres,  to  dififerent  grantees, 
lirom  whom,  by  proper  conveyances,  it  is  transferred  and  becomes 
vested  in  one  Carpenter.  James  afterward  conveys  to  one  Crane 
the  remiunder  of  uie  192  acres  (being  about  100  acres),  by  deed 
expressing  a  fee  and  expressly  excepting  the  parcels  of  fifty  and 
forty-two  acres  previouslv  conveyed.  After  the  decease  of  Arnold, 
his  son  Thomas,  — ^who  nolds  the  fifty  acres  under  the  conveyance 
from  F.,  who  derived  title  by  conveyance  from  Arnold,  —  brings  this 
suit  to  recover  his  share  -of  the  undivided  half  of  the  estate  devised 
to  his  father  for  life,  remainder  to  his  heirs,  etc.,  and  asks  for  a  parti- 
tion of  that  estate  among  the  heirs  and  their  representatives,  and 
that  the  same  be  wholly  partitioned  out  of  the  100  acres  held  by 
Crane,  that  is,  in  such  manner,  that  he  and  Carpenter  (who  is  made 
defendant  |>ro/orma)  shall  have  secured  to  them,  respectively,  in  fee, 
the  portions  of  which  they  are  in  possession  under  conveyances  as 
stated  abova  Crane  had  full  knowledge,  when  he  purchased,  of  the 
rights  of  prior  grantors,  and  of  the  remainder-men  to  the  life  estate 
of  Arnold.  Now,  what  are  the  rights  and  interests  in  the  said  estate 
or  premises,  respectively,  of  Thomas,  Carpenter,  Crane,  and  the 
remaining  heirs  of  Arnold  or  their  grantees? 

Answer  substantially,  as  follows : 

tk  Obviously,  the  heirs  of  Arnold,  and  their  grantees,  are  enti* 
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tied  to  a  diYidon  among  them  of  one-half  of  the  estate.  Crane 
being  the  mntee  of  James — one  of  the  heirs -^  (of  whom  there 
a|>pear  to  have  been  ten)  is  entitled  to  one-tenth  of  one-hidf  of 
said  estate.    His  further  interest  will  appear  hereafter. 

h.  As  the  conveyance  from  Alexander  to  Arnold  vested  in  the 
latter  one-^alf  of  the  estate  in  fee  (he  holding  the  other  half  by 
devise  for  life),  his  absolute  conveyances  to  others  vested  in  them 
the  fee  of  the  particular  premises  conveyed,  subject  only  to  the 
rights  of  his  heirs  upon  lus  decease  in  the  remainder  over  of  his 
life  estate;  and,  in  equity,  those  holding  under  tiiese  conveyances 
from  Arnold  are  entitled  to  have  the  portion  of  these  heirs  — 
remainder-men -^assigned  altogether  out  of  the  lands  last  con- 
veyed. 

c  In  other  words,  full  effect  must  be  given,  so  far  as  possible^  to 
the  earlier  conveyances,  in  preference  to,  or  priority  over,  the 
later  conveyance  to  Orane,  so  as  to  secure  to  the  grantees  under 
the  earUer  conveyances  a  fee  in  the  lands  conveyed  to  Uiem;  for, 
by  those  prior  conveyances,  Arnold  and  his  son  James  were  bound, 
and  whoever  took  conveyances  from  them  thereafter  were, — in 
respect  of  one-half  the  lands  held  in  fee, — precluded  from  demand- 
ing that  those  earlier  deeds  should  not,  as  between  the  grantees 
therein  and  themselves,  operate  according  to  their  purport.  These 
propositions  are  equivalent  to  this : 

d,  That  Thomas  Warfield  and  Carpenter  were  entitled  to  a  par- 
tition that  would  secure  to  them  a  tee  of  the  lands  of  which  they 
were  in  possession,  under  deeds  from  Arnold  and  James  Warfield, 
or  their  grantees.  / 

e.  Crane,  whose  title — derived  from  Arnold  through  James,  his 
son— is  latest)  holds  in  distinct  and  expressed  subordination  to  the 
rights  of  the  earlier  grantees;  for,  he  took  with  fiiU  knowledge, 
first,  of  the  prior  conveyances;^  second,  that,  as  to  one-half  of  &e 
lands  conveyed,  he  could  acquire  only  an  estate  for  the  life  of  Ar- 
nold Warfield;  and,  third,  that  his  title  was  subject  to  the  proper 
legal  and  equitable  operation  of  the  conveyances  by  his  grantors 
of  the  lands  previously  conveyed  by  them. 

/.  But,  although  he  is  bound  to  submit  to  have  the  remainder, 
that  is,  one-half  of  the  whole  estate  assigned  out  of  his  lands,  in 
preference  to  the  lands  earlier  conveyed,  he  is  entitled  to  any  resi- 
due after  such  assignment  is  made,  besides  the  tenth  of  that  remain- 
der to  which  he  succeeds  as  the  grantee  of  James,  one  of  said 
remainder-men  under  the  devise. 

g.  A  partition  being  found  impracticable,  for  reasons  not  appear- 
ing, but  presumed  to  be  just  and  satisfactory,  and  a  sale  decreed 
of  the  lands  held  by  Crane,  out  of  which  the  shares  of  the 
remainder-men  were  to  be  satisfied,  direction  was  given  by  the 
court  below,  that,  in  determining  the  respective  interests  of  Crane 
and  the  remainder-men,  the  lands  held  by  the  prior  grantees,  and 
reserved  to  them  out  of  the  estate^hould  be  estimated  at  the  same 
value  per  acre  as  the  lands  sold.  MeM  to  be  erroneous,  and  not  in 
conformity  with  the  decision  rendered  by  the  court  There  is  no 
rule  of  law  prescribing  such  a  mode  of  declaring  or  fixing  the  value 
of  the  lands  assigned  to  prior  grantees.  The  last  grantee^  who 
must  submit  to  having  the  remainder  assigned  whoUy  out  of  his 
lands,  is  not  bound  to  submit  to  a  naked  and  arbitrary  assumption, 
that  the  lands  earlier  conveyed,  and  his  lands  later  conveyed,  were 
of  equal  value.  [For  practical  operation,  and  posstblo  injustice  of 

Vol.  IV,        19 
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8Dch  distribution,  see  opinion  of  Woodsutf,  J.]    The  principle 
governing  the  basis  of  distribution  in  such  case  is  thus  stated : 

\  Where,  on  a  bill  for  a  partition,  a  sale  u  found  neoessaiy,  the 
principle  or  rule  of  partition  is  not  changed.  The  rights  of  the 
parties  in  the  proceeds  of  the  sale  are  tl^  same  as  in  the  lands 
themselves,  and  their  several  interests  are  determined  by  the  actual 
value  of  the  whole  premises.  Beserving  to  certain  parties  portions 
of  the  estate  bv  reason  of  their  prior  equities,  does  not  affect  the 
right  of  the  others,  in  the  adjustment  of  their  respective  interests, 
to  have  the  actual  value  of  the  reserved  portions  of  the  whdb 
property  brought  to  view. 

«L  As  the  decree  of  sale  should,  in  confcMmit^  with  the  decision, 
have  directed  a  distribution  of  the  proceeds  arising  therefrom  upon 
the  basis  of  the  actual  value  of  the  whole  premises,  this  court,  upon 
appeal,  may  order  the  decree  to  be  corrected  in  conformity  wiUi 
the  decision,  vrithout  ordering  a  new  trial 

y.  It  of  course  follows,  from  the  whole  treatment  of  the  case^ 
that  the  possession  of  Crane,  under  the  conveyance  from  James» 
though  for  a  period  of  more  than  twenty  years  prior  to  the  bringing 
of  this  suit,  was  not  adverse.   WatrfiM  v.  OraaMy  448. 

[As  the  action  was  in  partition,  and  most  of  the  principles  determined, 
directly  or  indirectly  relate  to  that  subject,  I  have,  for  convenienoe 
of  reference,  embraced  the  whole  case  under  that  title.  Other  sub- 
jects brouj^t  to  view  in  the  determination  of  the  case  will  also  be 
found  under  their  appropriate  titles.    Bsporteb.] 

PARTNERSHIP. 

1.  RsLAnON   AVD   LIABILITIES   OF   PABTNEBS    AFTER  DISSOLUTIOV,    STa      ScO 

Chapman  v.  Thomas,  216. 

2.  Sale  of  nfTERBST  akd  propsrtt  in.  Under  a  sale  of  the  entire  undivided 

interest  of  the  vendor,  in  a  certain  partnership  and  the  property 
thereof  in  terms  embracing,  besides  enumerated  articles,  ^*  all  other 
property  and  valuable  thing  or  things  belonging  to  said  firm,  of  every 
Kind  and  nature ;  "the  balance  of  a  bank  account  to  the  credit  of  the 
said  firm,  but  unknown  to  all  of  the  parties  at  the  time  of  the  sale 
and  transfer,  is  to  be  regarded  as  ameng  the  properties  subject  to 
such  sale  and  transfer,  and  the  vendee  succeeds  to  the  rights  therein 
of  the  vendor.  Cram  v.  Union  Batik  of  Rochester,  558. 

3.  A  8UBSEQT7ENT  AS8I0KMENT  BT  THE  FIRM,  of  which  the  veudec,  by  virtue 

of  his  purchase  and  agreement,  becomes  a  member,  for  the  benefit  of 
creditors,  passes  to  the  assignee  such  bank  account,  though  without 
knowledge  of  such  account  by  the  parties;  and  the  assignee  may 
maintain  an  action  against  the  bank  to  recover  the  balance  standing 
to  the  credit  of  the  firm.  Id, 

4  Parol  proof  of  an  inventory  of  the  assets  of  the  firm  made  at  the  time 
of  the  sale  by  one  partner  of  his  interest  in  the  partnership  and 
property  is  inadmissible  to  vary  or  restrict  the  general  operation  of 
the  written  agreement.  Id. 

6.  The  w kitten  aorebment  of  sale  between  the  parties  having  expressed 
a  conveyance  of  all  the  interest  of  the  retiring  member,  there  is  no 
question  of  fact  to  be  submitted  to  a  jury  as  to  what  the  parties 
intended  to  convey,  and  no  parol  proof  upon  that  point  is  admissible ; 
what  was  the  property  belonging  to  the  firm  and  conveyed  by  the 
agreement  is  a  question  of  law  for  the  court  Id, 
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6.  Dictum.  The  yendee  haring  agreed  to  assume  the  yendor's  proportion 
of  all  the  existing'  debts  of  the  firm,  his  liability  cannot  be  limited  to 
an  amoant  merely  supposed,  at  the  time,  to  embrace  all  of  such  debts, 
but  is  determined  by  the  actual  indebtedness,  be  the  same  more  or 
less  than  what  is  understood  to  be  the  amoant  of  sndi  debts.  IcL 

PAYMENT. 

1.  Of  MONET  TO  anothxr's  USB.  The  payment  by  the  plaintifib  of  any  sum, 

which,  by  the  terms  of  their  contract^  they  were  net  bound  to  pay, 
in  order  to  fully  execute  their  agreement  with  the  defendant,  and 
which  he  has  refused  to  pay,  is  voluntary  upon  their  part^  and  without 
authority  from  the  party  sought  to  be  charged,  and  imposes  npon  him 
no  legal  obligation  to  refund.  Thorp  y.  Hms,  546. 

2.  Implded  promise  to  HEFUMn.  A  request  to  pay,  or  a  promise  to  refund, 

cannot  be  implied  from  a  refusal  to  pay.  Id, 

PLBADIN)&a 

1.  Answer, 

2.  Complaint 

1.  Ahswsr. 

1.  Material  fisLCts,  oonstitnting  an  affirmatiye  defense,  should  be  set  up  in 

the  answer,  that  plaintiffs  may  be  prepared  to  meet  thenou  Mentor  of 
New  York  y.  Brooklyn  Fire  Ins.  Co,,  465. 

See  also  Insurance,  1-4. 

2.  Where,  in  an  action  upon  a  contract,  to  recoyer  the  plaintiff's  share  oiT 

the  profits  accruing  thereunder,  it  is  sought  to  deieat  a  recoyery,  by 
an  allegation  that  ttie  contract  was  yoid,  as  being  oormpt  and  againM 

Eubllc  policy,  such  defense  should  be  interposed  in  the  answer,  or  at 
^ast  raised  in  some  Intimate  form  upon  the  trial  This  court  can- 
not take  cognizance  of  a  defense  interposed  for  the  first  time  upon 
the  hearing  of  the  appeal  Cummine  y.  JBarhdhWf  514. 

2.  Complaint. 

1.  In  an. action  under  the  Oons  in  the  nature  of  a  oreditor'b  bill; 

REQUisRBB  OF.  Where  a  remedy  is  sought  by  an  action  under  the 
Code,  in  the  nature  of  what)  under  the  old  practice,  was  known  as  .a 
creditor's  bill,  it  is  necessary  for  the  complaint  to  show,  affirmadyely, 
that  an  honest  attempt  has  been  made  to  collect  the  debt  by  the 
issuing  and  return  of  an  execution  against  the  judgment  debtor; 
and  where  there  were  seyeral  defendants  jointly  liable  thereon,  that 
such  an  effort  has  been  made,  and  such  remedy  exhausted  against  all 
the  judgment  debtors.  VoorJieee  y.  Howard,  371. 

2.  DRFEcnyE  oomplaint.  Where  the  complaint  in  such  action  set  forth,  con- 

cerning one  of  such  joint  debtors,  only  that  he  was  deceased  at  the 
time  of  commencing  this  suit, — which  was  sufficient  reason  for  not 
making  him  a  defendant  in  the  action, —  it  is  defectiye,  in  that  it  is 
not  inconsistent  with  aqjr  ayerment  therein,  to  presume  that  he  may 
haye  been  Hying  at  the  time  the  executions  were  issued  and  returned 
and  may  haye  possessed  personal  property  sufficient  to  satisfy  the  exe^ 
cutions,  or  real  estate  upon  which  the  judgments  were  liens^  adequate 
to  their  satis&ction.  Id, 

See  PRAonoE — Action^  6, 

POLICY. 
Of  insurance.  See  Insurance. 


638  INDEX. 

PRACnCB. 

1.  AeHon.  17.  Motums, 

2.  Appeal  18.  New  IHoL 

3.  AppedlatHs  Orden.  19.  NmuuiL 
I  4  4fP^  Beinew.  20.  Order. 

5.  ^<iaeAm«nt  21.  Pariie9, 

\  6.  CAafye  to  Jury.  22.  .Be2i^. 

7.  Code  of  Procedure.  23.  iSemeefy. 


a  2>^mMi  24.  ii^Al  o> 

9.  JE;rt%-  26.  iSs^;  ONHifer 

10,  JEb^.  26.  i^fMrSod  j^tMseedtn^ 

11.  Jfec^ilicmf.  27.  jAuf 


12.  wFincliii^  ^  Jttrff,  28.  Summary  Proceedinffe  io^BecoveF 

13.  2fo5e(u  Obf^pttf.  PoueBtion  of  Land, 
14  Jiiclg'mmt  29.  Sarrogalei, 

15.  i/unKlKtioNto  30.  Undertaking  en  AppedL 

la  t/iiry.  31.  Fmik^ 

1.  Aonov. 

1.  Lr^REPLKTor.  ChwimeZCrt  y.  Aeur  Torh  S  Harhm  JR,  R.  Go,,  90. 

2.  When  maintaihabls  upon  xllegal  ooivtraot.  Where,  in  pursa&nce  of  an 

ill^al  contract  between  A  and  B,  -^  P^ys  to  C  moneys  for  the  use  of 
B,  D  can  maintain  an  action  against  C  ior  the  reoovery  of  the  mooeTS 
BO  held  to  his  086,  and  the  defense  of  0,  founded  upon  the  illegalitv^ 
of  the  agreement  between  A  and  B,  is  not  available.  IferriU  t.  Mt" 
lard,  208. 

Z.  Whenerer  the  parties  have  executed  a  contract  for  illegal  purposes^  the 
court  will  refuse  to  lend  its  aid  to  enable  either  party  to  disturb  it  Id, 

4.  Fob  AOOouimNa;  jonrr  and  betebal.  An  action  for  an  accounting  may 

be  joint  as  to  several  plsintifia^  in  the  matter  of  requiring  an  aocoun^ 
while  it  is  several  as  to  the  judgment  that  shall  be  awarded  upon 
Buch  accounting,  l^hr  v.  Booif  335. 

5.  An  action  is  maintainable  for  slander  of  tide  to  properfy,  whether  the 

same  be  real  or  personal  Like  v.  McKxntiry,  397. 

6.  In  an  action  for  slander  of  title,  the  plaintiff  must  maintain  that  the 

language  complained  of  was:  1,  fidse;  2,  injurious;  3,  malicious.  Id. 

7.  The  appropriate  form  of  remedy  for  the  judgment  creditor,  where, 

under  a  fraudulent  foreclosure,  sale  and  conveyance,  a  le|[al  title  has 
been  interposed,  paramount^  under  the  forms  of  law,  to  his  lien,  is  by 
an  action  to  set  aside  such  firaudulent  conveyance,  etc.  Wamer  v. 
Bldkeman,4A*l. 

8.  For  what  constitutes  a  trustee  of  an  express  trust,  within  the  meaning 

of  section  113  of  Uie  Code,  so  as  to  authorize  an  action  to  be  brought 
by  the  trustee  without  joinder  of  the  benficiary  of  the  tfust,  see  state- 
ment (p.  515),  and  opinion  (p.  524).  Oummma  v.  Bairkakw,  514. 

9.  In  equity,  under  the  Code,  m  the  natubb  of  a  OBEDiro&'s  bilu  See 

PsAonoE — Eqwiy,  3-5. 

See  PaAonoB — RigU  of  Action. 

2.  AfPEAL, 

1.  From  order  reversing  surrogate's  dboiston.  An  appeal  does  not  lie 
from  a  decision  of  the  Supreme  Court  reversing  the  decree  of  a  sur- 
rogate admitting  a  will  to  probate,  and  awarding  an  issue  to  try  be- 
fore a  jury  the  questions  of  fact  arising  in  the  case.  Marvin  v.  Mot' 
vm,  9. 
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2.  FoRicsB  PRAoncB.  Such  was  the  practice  prior  to  the  adoption  of  the 

Code^  when  the  appeal  from  the  surrogate's  decision  was  to  the  cir^ 
cuit  judge,  who,  if  he  deemed  the  decison  of  the  surrogate  erroneous^ 
might)  by  an  order^  reverse  such  decision,  and  if  such  reversal  waa 
founded  upon  questions  of  fact  he  was  to  direct  a  feigned  issue  to  bo 
made  up,  to  try  the  questions  in  controversy.  This  order  was  not 
subject  to  review  in  any  tribunal  Id, 

3.  pRAonoE  UNDBB  THE  GoDS.  Under  the  Code  of  Procedure,  the  wpeal 

from  the  decision  of  the  surrogate  is  to  the  Supreme  Court;  but  there 
is  no  change  in  the  rule  that  tne  order  of  reversal  in  such  case,  when 
founded  upon  questions  of  fact)  is  not  subject  to  appeal;  for,  first, 
such  determination  and  sending  of  the  case  to  trial  on  the  issue,  is 
not  a  final  determination  of  the  questions  involved;  and,  second,  the 
authority  to,  review,  on  appeal  from  the  ultimate  and  final  judgment^ 
any  intermediate  order  involving  the  merits  and  necessarily  anecUDg 
the  judgment,  does  not  include  the  order  in  question,  as  this  deter- 
mines nothing,  except  that  the  questions  of  uct  shall  be  tried  by  a 
jury.  IcL  -^.? 

4.  SuuMABT  pBooEEDiNOfl  TO  RECOVER  POSSESSION  OP  LAin>,  are  specisl  pro* 

ceedings  within  the  meaning  of  section  11  of  the  Code,  and  an  appeal 
to  this  court  from  the  judgment  of  the  Supreme  Court  reviewing  such 
proceedings  is  properly  taken,  and  is  within  the  jurisdiction  of  this 
court  to  hear  and  determine.  People  v.  Boardman,  69. 

5.  Cases  overruled.  The  cases  of  Matter  of  Dodd  (27  N.  Y.  632),  and 

of  The  People  ex  rd  Harvey  et  oL  y,  Eeatk  et  al  (20  How.  Pr.  304), 
which  limit  special  proceedings  to  those  cases  which  are  liUgated  in 
courts,  thereby  excluding  those  instituted  before  a  judicial  officer  out 
of  court,  seem  not  to  be  in  accord  with  the  prevailing  practice  of  the 
courts,  nor  founded  upon  any  solid  basis  of  reason.  Mason,  J.  Id. 

6.  Statutes.  The  tenor  of  section  6,  of  chapter  828,  Laws  of  1868,  is  an 

intimation  that  appeals  in  proceeding  of  this  nature  were  authorized 
by  previoudy  existing  statutes ;  but  if  there  were  any  doubt  about  it 
the  act  itself  renders  valid  all  pending  appeals  in  such  cases,  and 
authorizes  the  bringing  of  such  in  the  future.  Id, 

7.  BiOHT  or.  Where  a  party  has  released  all  his  interest  in  a  sui^  he  has 

no  right  to  appeal  from  an  order  or  decree  made  therein,  which  does 
not  prejudice  him,  although  it  may  be  virrong  as  to  other  parties. 
(Steele  v.  White,  2  Paige,  478.)  Backky  v.  Eope,  123. 

8.  Stat  or  exeoutiok  bt.  An  appeal  from  an  order  or  decree,  brought  by 

a  party  who  has  transferred  and  released  all  his  interest  in  the  suit, 
though  accompanied  by  the  undertaking  required  by  section  335  of 
the  Code,  cannot  operate  to  stay  the  execution  of  uie  judgment  as 
between  other  parties,  who  alone  are  affected  by  such  order  or  de- 
cree, /d 

9.  Remedy  bt  appeal;  oonsequbnoes  of  rbqlsot  to  buflot.  Barman  ▼. 

IjUhauer^  Z\7. 

10.  A  defense  cannot  be  made  avidlable  upon  the  appeal,  that  was  not 
brought  forward  upon  the  trial.  Bazard  y.  I^^eare,  469. 

See  Appeal  Review. 

See  PRAonoE-^  New  SlHdlf  4-7. 

3.  Appealable  Grosrs. 

Order  DiscHAROiHa  an  attaohuent.  The  case  arises  as  follows:  Action  for 
the  recovery  of  money,  say  $9,000 ;  attachments  issued  and  property 
seized  to  the  amount  o^  say  $9,000.    Judgment  for  plaintiff  for,  say 
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$500,  from  which  plaintiff  appeals  to  the  General  Term.  While  thtd 
appeal  is  still  pending  and  undetermined,  the  defendant,  with  an  offer 
to  pay  the  judgment  entered  against  her,  moyed^  at  Special  Term, 
for  a  discharge  of  the  attachment,  which  was  denied;  but  an  order 
discharging  such  attachment  was  granted,  on  appeal  of  defendant^  bj 
the  Q-eneral  Term.  From  this  order  of  discharge,  the  plaintiff  appeals 
to  this  court  JE^e^  —  that  the  order  of  the  General  Term,  disdiarg- 
ing  the  attachment,  while  an  appeal  from  the  judgment  therein  was 
pending,  was  an  appealable  order,  and  subject  to  review  in  tbia  court 
Wright  r.  Bawland^  165. 

See  Practicb— ^<w  IHa^  4-7. 

4.  Appeal  Rkvuw. 

1.  BsTERflAL  or  JUDQifSOT.  It  is  not  sufficient  to  justify  a  reversal  of  a 
judgment  by  this  court,  that  the  court,  sitting  as  jurors,  with  the 
same  evidence  before  them,  would  have  reached  a  different  conclusion, 
or  rendered  a  different  verdict.  Marvin  v.  Marvin^  0. 

%  In  frooeedihos  before  surbooatb.  Where  the  application  of  a  creditor, 
to  have  the  real  estate  of  an  intestate  sold  for  the  payment  of  his 
debts,  is  opposed  upon  the  ground,  that  certain  proceeds  of  the 
personal  estate  have  been  improperly  applied  by  the  representatives 
to  satisfy  claims  against  the  real  property  of  such  intestate,  without 
objection  from  the  creditor,  or  any  appeal  on  his  part  from  the  decree 
allowing  such  improper  payment,  the  fact  of  such  improper  applicatioa 
of  the  personal  estate  must  be  made  'tlearly  to  appear  from  the 
proceedings ;  and  the  rejection  of  the  (a^itor*s  application  by  the 
surrcKnite,  upon  the  ground  stated,  or  upon  the  ground  that  there  is 
a  sufficiency  of  the  personal  estate,  if  properly  applied,  to  pay  the 
debts,  should  also  be  made  affirmatively  to  appear,  in  order  to  bring 
the  point  properly  before  this  court  on  appeal  Skidcer  v.  jflidker,  136. 

3.  What  ORDER  ORAVTXKO  NEW  TRIAL  SHOULD  8B0W.  JuRiSDionoN.  When  the 

court  below  set  aside  a  verdict  and  grant  a  new  trial,  on  the  ground 
that  the  verdict  is  against  evidence,  or  is  unsatisfactory,  or  on  the 
ground  of  surprise,  or  of  newly  discovered  evidence,  or  for  other 
reasons  resting  in  the  &cts  only,  or  in  the  discretion  of  the  court  to 
grant  a  new  trial,  the  order  is  not  reviewable  in  this  court  in  any 
form,  and  the  order  granting  a  new  trial  should  state  that  it  is  granted 
upon  questions  of  fact^  or  in  some  form  it  should  so  clearly  appear  by 
the  record.  Ihst  Biver  Bank  v.  Kennedy^  279. 

4.  Where  the  verdict  is  set  aside  and  a  new  trial  is  ordered  for  errors  in 

law,  this  court  has  jurisdiction  to  review  the  order,  the  proper 
stipulation  being  given  by  the  appellant  consenting  to  final  judgment 
if  the  order  be  affirmed.  Id, 

5.  Where  the  reoord  does  not  in  some  form  show  that  the  order  for  a  new 

trial  was  based  upon  questions  of  fact,  it  must  be  assumed  here  that 
the  order  was  granted  for  errors  in  law  committed  at  the  trial,  and 
if  the  court  find  no  such  errors  the  order  must  be  reversed.  Id. 

6.  Where  the  appeal  is  from  an  order  refusing  a  new  trial,  questions  of 

law  only  can  ai'ise  on  the  hearing  of  the  appeal.  Id, 

7.  A  defense  cannot  be  made  available  upon  the  appeal,  that  was  not 

brought  forward  upon  the  trial.  SazanL  v.  /^pears,  469. 

8.  This  court  cannot  take  cognizance  of  a  defense  interposed  for  the  first 

time  upon  the  hearing  of  the  appeal  Cummins  v.  tarkahw,  514. 

9.  Of  motion  for  new  trial.  See  PRAcnoE  —  Nwf  IHdl,  1,  2. 

See  Practice— jWew  Wal,  a 
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5.  Attaohmekt. 

Ordbb  DisaHABQiKQ.  The  case  arises  as  follows^:  Action  for  the  recovery 
of  moneji  say  $9,000;  attachments  issued' and  property  seized  to  the 
amount  of,  say  $9,000.  Judgment  for  plaintiff  for^  say  $500,  from 
which  plaintin  appeals  to  the  General  Term.  While  this  appeal  is 
still  pending  and  undertermined|  the  defendant,  -with  an  offer  to  pay 
the  judgment  entered  a^inst  her,  moved,  at  Special  Term,  for  a 
discharge  of  the  attachment,  which  was  denied,  but  an  order  discharg- 
ing such  attachment  was  granted,  on  appeal  of  defendant,  by  the 
General  Term.  From  this  order  of  discharge,  the  plaintiff  appeals  to 
this  court  Heldf  that,  where  property  has  been  duly  attached,  it  is 
held  to  meet  the  ultimate  recovery  in  the  action,  and  the  attachment 
cannot  be  discharged  upon  an  offer  to  pay  the  amount  of  the  judg^ 
ment  first  found,  from  which  judgment  the  plaintiff  has  duly  appealed. 
Wright  v.  Rowland,  165. 

6.  Charob  to  Jury. 

1.  Error.  Where,  in  an  action  for  the  sale  and  delivery  of  merchandise, 

the  essential  question  relates  to  the  acceptance  by  the  defendant  of 
the  property  in  question,  and  the  testimony  of  the  plaintiff,  if  undis- 
puted, would  not  establish  the  fact  of  acceptance  by  the  aefendant, 
as  a  legal  conclusion,  it  is  error  for  the  court  to  charge,  that,  if  the 
jury  credit  the  testimony  of  the  plaintiff  and  his  witnesses,  their 
verdict  must  be  in  his  favor.  The  jury  should  bo  directed  to  find, 
specifically,  whether,  from  all  the  testimony  in  the  case,  there  was  an 
acceptance  on  part  of  the  defendant  SmiUk  v.  New  York  Otiiiral  IL 
R,  Co,,  180. 

2.  It  would  be  error  for  the  court  to  charge  in  accordance  with  a  request 

which  assumes  as  correct  either'  of  two  aspects  of  the  case  as  pre- 
sen  ted  by  conflicting  testimony.  Which  aspect  is  the  true  one,  is,  in 
such  case,* properly  a  question  for  the  jury,  and  their  judgment  should 
not  be  forestalled  by  an  assumption  that  will  exclude  wholly  from 
their  cousideration  one  aspect^  which  there  is  evidence  to  favor. .  TTo^ 
9on  V.  Qray,  885. 

3.  Where  the  evidence  concerning  the  authority  given  b^  the  defendant 

to  purchase  lumber  upon  his  credit,  is  so  far  conflicting  that  a  jury 
might,  without  violence  to  the  testimony,  find  either  way ;  and  after- 
ward evidence,  also  conflicting,  is  given  upon  the  question  of  the 
subsequent  ratification  of  the  purchase  on  part  of  the  defendant,  — 
it  would  be  manifest  error  to  charge,  that,  if  the  defendant  was  not 
liable  at  the  time  of  the  delivery  of  the  lumber,  he  was  not  liable 
afterward,  as  this  would  be  taking  from  the  jury  their  proper  office 
to  pass  upon  the  weight  of  evidence  ooncemmg  the  fact  or  ratifica- 
tion. Id, 

7.  Code  of  Prooiduri. 

1.  Wliat  arp  special  proceedings  within  the  meaning  of  section  11  of  the 

Code.  See  JPeopA!  v.  BoardvMm,  59. 

2.  Sections  201,  202  relative  to  liability  of  sheriff  and  his  snretie&  See 

People  V.  Dikeman,  93. 

3.  Counter  claix.  In  an  action  upon  a  contract,  the  defendant  may,  nnder 

section  150,  subdivision  2,  of  the  Code,  set  up,  as  counter  claim,  a 
judgment  obtained  by  him  against  the  plaintiff  in  an  aotion  for  a 
tort  The  original  cause  of  aotion  having  disappeared,  the  judgment 
remains  as  a  contract  between  the  parties  If  suit  were  brought 
upon  the  judgment,  it  would  be  an  action  upon  a  contract,  and  it  is 
not  the  less  so  when  set  up  as  a  counter  claim.  2bylor  v.  Root^  335. 
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4.  Proceedings  under  in  the  nature  of  what|  under  the  old  practice, 
known  as  a  creditor's  bill  See  VoorJieea  y.  Boward,  37  L 

6b  Por  what  constitutes  a  trustee  of  an  express  trust,  within  the  meaning 
of  113  of  the  Code,  so  as  to  authorize  an  action  to  be  brought  by  the 
trustee  without  joinder  of  the  beneficiary  of  the  trusty  see  statement 
(p.  515),  and  opmion  (p.  524).  Cummins  v.  Bctrkalow,  514. 

See  Wills,  1,  h, 

8.  DxmiBi. 

1.  Where,  in  an  action  for  damages  for  injury  to  cattle  from  a  passmg 

train,  proof  is  given,  that,  for  some  distance  along  the  track,  there 
was  no  fence  at  all,  the  question  of  the  sufficiency  of  the  fence  does 
not  arise,  and  the  railroad  company  cannot  defend  their  entire  omis- 
sion of  duty,  upon  the  ground  that  they  are  not  informed  as  to  the 
precise  height  and  strength  of  the  fence  they  should  make.  TaBman 
y.  Syracuse,  Binghamian  A  New  York  R.  R.  Co,  128. 

%  Where,  in  pursuance  of  an  illegal  contract  between  A  and  B,  A  pays 
to  C  moneys  for  the  use  of  B,  B  can  maintain  an  action  against  G 
for  the  recovery  of  the  moneys  so  held  to  his  use,  and  the  defense 
of  G,  founded  upon  the  illegality  of  the  agreement  between  A  and  B, 
is  not  available.  MerriU  v.  MiUard,  20a 

3.  A  defense  cannot  be  made  available  upon  the  appeal,  that  was  not 
brought  forward  upon  the  trial  EwBoray,  Spears,  469. 

4  Where,  in  action  upon  a  contract  to  recover  the  plaintiff's  share  of  the 
profits  accruing  thereunder,  it  is  sought  to  defeat  a  recovery  by  an 
allegation  that  the  contract  was  void^  as  being  corrupt  and  against 
public  policy,  such  defense  should  be  interposed  in  the  answer,  or 
at  least  raised  in  some  legitimate  form  upon  the  trial  This  court 
cannot  take  cognizance  of  a  defense  interposed  for  the  iisttime  upon 
the  hearing  of  the  appedL  Cummin*  ▼•  markalow^  514, 

9.  Equitt. 

L  EiiroROEiaBNT  of  sraomo  fsbtormakoi  of  ooimuor  to  pubohaob  bkal 
estate;  nrvoLViNO  QUEsnox  of  title.  Seis  J^ee6on»  v.  Wagner,  27. 

2.  The  equitable  interposition  of  the  court  in  behalf  of  an  aggrieved 

party  must  be  sought  through  other  means  than  a  proceeding  or 
order  plainly  inequitable  as  against  another  par^.  Soiehkiss  v. 
Clifton  Air  Cure,  170. 

3.  An  equitable  tribunal  extends  equitable  relief  upon  equitable  prind* 

pies,  and  the  party  who  invokes  its  aid  must  comply  with  the  rules 
which  it  has  established.  VoorJiees  v.  Howard,  371. 

4.  Legal  reioedt  to  be  exhausted  before  equitable  is  invoked.  Where  a 

remedy  is  sought  by  an  action  under  the  Gode,  in  the  nature  of  what, 
under  the  old  practice,  was  known  as  a  creditor's  bill.  It  Is  necessary 
for  the  complaint  to  show,  affirmatively,  that  an  honest  attempt  has 
been  made  to  collect  the  debt  by  the  issuing  and  return  of  an  execu- 
tion against  the  judgment  debtor:  and  where  there  were  several 
defendants  jointly  liable  thereon,  that  such  an  effort  has  been  made^ 
and  such  remedy  exhausted  against  all  the  judgment  debtors.  Id, 

6.  Defective  complaint  in.  Hence,  where  the  complaint  in  such  action  set 
forth,  concerning  one  of  such  joint  debtors,  onfy  that  he  was  deceased 
at  the  time  of  commencing  this  suit,  •—  which  was  sufficient  reason 
for  not  making  him  a  defendant  in  the  action,  —  it  is  defective,  in  that 
it  it  is  not  inconsistent  with  any  averment  therein,  to  presume  that 
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he  may  have  been  living  at  the  time  the  executions  were  issued  and 
returned,  and  may  have  possessed  personal  property  sufficient  to  sat- 
isfy the  executiops.  or  real  estate  upon  which  the  judgments  were 
liens  adequate  to  tneir  satisfaction.  Id, 

See  Fraud,  2-12. 
See  PABnnoK,  1-4. 

10.  Error. 

See  Practicb  —  Chargt  io  Jvry^  1-3. 
See  JtmoMENT,  L 

11.  Exoeptions. 

1.  Where  the  defendant  submits  divers  requests  to  the  court  to  charge  the 

jury,  and  then  excepts  to  the  charge  generally  wherein  the  same  differs 
from  any  thing  contained  in  his  requests,  such  exception  is  unavaling. 
Khunder  v.  Lynch^  361. 

2.  (Generally,  exceptions  to  the  refusal  of  the  judge  to  charge  conclusions 

of  law^  founded  upon  conditions  and  circumstances  not  warranted  by 
the  evidence  in  the  case,  are  bad  and  must  be  unavailing.  Id, 

3.  An  exception  to  the  finding  of  the  amount  of  dower  interest  due  to 

the  widow  in  the  surplus  after  foreclosure  and  sale  of  her  husband's 
estate,  without  indicating  in  what  respect  the  same  was  erroneous, 
presents  no  legal  proposition  to  this  court  for  review.  MaUh^M  v. 
Dwrye^  525.  i 

12.  FnmiNos  BT  Jury. 

See  WiLLB,  7. 
13.  Habeas  Corpus. 

1.  DUTT  of  JUDOE  where  he  EIHDS   PBISOITER  NOT  SKTITLED  TO  DISCHARGE. 

Where  a  person,  committed  to  jail  under  any  process,  is  brought, 
upon  a  wnt  of  habeas  corpus,  before  a  judge,  who,  after  an  examina- 
tion, orders  and  adjudges,  "that  the  prisoner  is  not  entitied  to  a 
discharge,"  it  is  his  duty  to  remand  the  prisoner  to  the  custody,  or 
place  him  under  the  restraint,  from  which  he  was  taken ;  and  he  has 
no  authority  to  declare  that  he  is  entitled  to  the  liberties  of  the  jail, 
nor  has  he  power  to  remand  conditionally,  thus,  "  that  he  be  remanded, 
eta,  unless  he  ^ve  good  and  sufficient  bail,  to  be  approved  by  the 
sheriff,  for  the  Uberties  of  the  jail."  People  v.  Cowlesj  38. 

2.  JuRTSDicTioK.  Such  au  order  is  whoDy  without  the  jurisdiction  of  the 

judge  in  such  a  proceeding,  and  consequently  is  inoperatiTe,  and 
would  neither  bind  the  sheriff  to  admit  to  the  liberties,  nor  protect 
him  from  liability  for  an  escape,  if  he  should,  by  virtue  of  it,  admit 
the  prisoner  to  the  liberties.  Id, 

3.  Reversal  or  unauthorized  order.  Such  order,  being  without  warrant 

of  law,  should  be  reversed,  regardless  of  the  ulterior  question,,  as  to 
whether  the  prisoner  was  or  was  not,  under  the  precept  of  commit- 
ment, entitled  to  the  liberties  of  the  jail.  Id, 

4.  Jail  liberties:  ophnoto  not  concurred  in  bt  the  court.  Both  affirma- 

tive and  dissenting  opinions  agree  in  maintaining,  that  a  prisoner, 
committed  upon  a  precept  issued  for  the  disobedience  of  an  order  for 
the  payment  of  a  sum  of  money,  is  entitled  to  the  liberties  of  the  jail : 
but  this  view  appears  not  to  have  been  concurred  in  by  the  court.  Id, 

5.   QUKffnON     AROUED     BT    OOUKSEL    BUT    NOT    CONSmERED    BT    THE    OOURT. 

Whether  the  prisoner,  being  a  female,  was  exempt  from  arrest  and 
Vol.  IV.        80 
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imprisonmeot  in  an  ftction  founded  upon  a  contract,  though  oonstdered 
in  the  points  of  counsel,  was  not  oefore  the  court  on  this  appeal; 
hence  no  determination  of  that  question  was  had.  /d 

14.  Jtwomxkt, 

1.  Iff  MATTBB  or  ooffTssTBD  WILL.  Where  the  jury,  upon  the  trial  of  an 

issue,  ordered  bj  the  Supreme  Court  in  the  matter  of  a  contested 
will,  find  that  the  will  was  executed  under  restraint^  the  onlj  Judg- 
ment which  the  court  ten  render  upon  such  rerdict,  is  one  dedariug 
said  will  to  be  invalid,  and  requiring  the  surrogate  to  annul  the 
record  and  probate  thereof^  if  any  have  been  made,  with  costs  to  the 
contestant^  etc. ;  and  such  judgment  cannot  be  set  aside  here,  where 
no  violation  of  any  rule  of  law  or  equity  upon  the  triid  is  alleged, 
unless  the  verdict  upon  which  it  was  founded,  is  so  clearly  against 
evidence,  or  without  evidence,  that  it  would  have  been  the  duty  of 
the  court  below,  as  a  matter  of  law,  to  instruct  the  jury  to  find 
otherwise.  Marvin  ▼.  Marvin^  9. 

2.  RivBBSAL  OF.  It  IB  not  Sufficient  to  justify  a  reversal  of  a  judgment  by 

this  court  that  the  court  sitting  as  jurors,  with  the  same  evidence 
before  them,  would  have  reached  a  different  conclusion,  or  rendered 
a  different  verdict.  IcL 

3.  Several  judomiht  nr  joint  Aorroff.  In  an  action,  for  accounting,  by 

several  plaintifiEs,  the  judgment  may  be  several,  though  the  action  is 
joint.  Ttufhr  v.  Boot,  335. 

4.  GBOUNns  roB  reversal  of.  The  legal  rule  is,  that,  where  incompetent 

evidence  is  received,  to  which  the  proper  exception  is  taken,  the 
judgment  must  be  reversed,  unless  it  appears  fi'om  the  case  that  such 
evidence  could  not  have  injured  the  party  ( WorraU  v.  Fumnaht^  1 
Comst  619).   WUion  ▼.  Wtlaon,  413. 

See  JUDOMENT. 

15.  JuRiSDionoH. 

1.  Of  judge  m  pRoosEDiNas  upon  wRrr  or  habeas  corpus.  An  order  in  such 

proceedings,  adjudging  that  the  prisoner  is  not  entitled  to  a  discharge^ 
but  that  he  be  remanded,  eta,  unless  he  give  bail  to  be  approved,  etc., 
for  the  liberties  of  the  jail,  is  wholly  without  the  iurisdiction  of  the 
judge,  and  consequently  is  inoperative,  and  would  neither  bind  the 
sheriff  to  admit  to  the  liberties,  nor  protect  him  from  liability  for  an 
escape,  if  he  should,  by  virtue  of  it,  admit  the  prisoner  to  the  liber- 
ties; and  such  order  being  without  warrant  of  law,  should  be  reversed, 
regardless  of  the  ulterior  question,  as  to  whether  the  prisoner  was  or 
was  not,  under  the  precept  of  commitment,  entitled  to  the  liberties 
of  the  jail.  JPtople  v.  Cawles^  38. 

2.  Of  surrogate.  The  surrogate  of  a  county  has  no  jurisdiction  to  bear 

and  determine  the  viJidity  and  amount  of  a  disputed  demand  against 
an  estate,  upon  a  final  accounting  of  an  executor  or  administrator. 
Jkuker  V.  IktckeTj  136. 

16.  Jury. 

1.  For  evidence  of  negligence  in  keeping  railroad  fences  or  gates  in 

repair,  insufficient  to  justify  sending  the  case  to  the  jury,  see  opinion 
of  Mason,  J.  Murray  v.  New  York  Ceniral  R.  IL  Co.  174. 

2.  It  would  be  error  for  the  court  to  charge  in  accordance  with  a  request 

which  assumes  as  correct  either  of  two  aspects  of  the  case  as  pre- 
sented by  conflicting  testimony.  Which  aspect  is  the  true  one,  ia^ 
in  such  case,  properly  a  question  for  the  jury,  and  their  judgment 
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fihoiild  not  be  forestalled  by  an  asanmption  that  ^ill  exclude  wbolly 
froin  their  consideration  one  aspect|  which  there  is  evidence  to  favor. 
Waiion  v.  Oray,  385. 

3.  Where  the  evidence  concerning  the  anthoritr  given  by  the  defendant 

to  purchase  lumber  upon  hia  credit,  is  so  uir  conflicling  that  a  jury 
might,  without  violence  to  th&  testimony,  find  either  way ;  and  after- 
ward evidence,  also  conflicting,  is  given  upon  the  question  of  the 
subsequent  ratification  of  the  purchase  on  the  part  of  the  defendant,  — 
it  would  be  manifest  error  to  charge,  that,  if  the  defendant  was  not 
liable  at  the  time  of  the  delivery  of  £he  lumber,  he  was  not  liable  after- 
ward, as  this  would  be  taking  from  the  jury  their  proper  office  to  pass 
upon  the  weight  of  evidence  concerning  the  fact  of  ratification,  m, 

4.  A  party  having  authorized  an  agent  to  purchase  lumber  upon  his 

credit,  agreeing  to  pay  for  the  same  upon  an  order  drawn  by  said 
agent,  the  incident  of  such  order  from  his  agent  is  one  that  the 
principal  may  waive,  and  the  question,  whether,  by  subsequent 
words  or  acts,  he  did  waive  the  presentation  of  an  order|  is  one  of 
fact  to  be  submitted  to  the  jury.  IcL 

5.  Although  the  evidence  of  malice,  in  an  action  for  slander  of  property, 

be  not  very  strong,  if  there  be  evidence  tending  to  such  conclusion, 
it  is  proper  to  submit  the  question  to  the  jury.  JJike  v.  McJSjmhyf 
397. 

17.  Motions. 

Fob  mw  trial.    See  Pbaotioe— ^et&  Trial 

See  Praotiob  —  Underiaking  on  AppeaiL 

18.  New  Trial. 

1.  Motion  fob.  Where  the  Supreme  Court  has  reversed  the  decree  of  a 

surrogate  and  awarded  issues  for  trial,  which  trial  is  had  accordingly, 
it  would  aeem  that  a  motion  for  a  new  trial  is  not  properly  brought 
at  Special  Term.  As  it  was  the  court  in  General  Term,  that  ordered 
the  issue,  the  Question  whether  a  new  trial  of  that  issue  shall  be 
granted,  property  belongs  to  the  General  Term,  and  not  to  a  single 
judge  at  Special  Term.    Woodruff,  J.  Marvin  v.  Marvin^  9. 

2.  Order  grantino  or  refusino,  when  not  reviewable.  Where  the  appli- 

cation for  a  new  trial  in  such  case  is  properly  brought,  in  so  far  as  it 
is  based  upon  considerations  addressed  to  the  discretion  of  the  court, 
or  its  favor,  —  as  for  surprise,  newly  discovered  evidence,  or  that 
testimony  upon  the  trial  could  be  proved  to  be  untrue,  —  and  not 
upon  alleged  errors  of  law,  the  decision  of  the  court  therein  cannot 
be  reviewed  here.  Id, 

3.  The  futility  of  going  to  the  Court  of  Appeals,  as  to  a  jury,  upon  a 

question  of  fact  alone,  is  exemplified  in  this  case.  Id, 

4.  Appeal  from  order  orantiko  or  refitsino.  When  the  court  below  set 

aside  a  verdict  and  grant  a  new  trial,  on  the  ground  that  the  verdict 
is  against  evidence  or  is  unsatisfactory,  or  on  the  ground  of  surprise 
or  of  newly  discovered  evidence,  or  for  other  reasons  resting  in  the 
facta  only,  or  in  the  discretion  of  the  court  to  grant  a  new  trial, 
the  order  is  not  reviewable  in  this  court  in  any  form,  and  the 
order  granting  a  new  trial  should  state  that  it  is  granted  upon 
questions  of  fact,  or  in  some  form  it  should  so  clearly  appear  by  the 
lecord.  Mut  River  Bank  v.  Kennedy ^  279. 

6.  Where  the  verdict  is  set  aside  and  a  new  trial  is  ordered  for  errors  in 

law,  this  court  has  jurisdiction  to  review  the  order,  the  proper  stipu- 
lation being  given  by  the  appellant  consenting  to  final  judgment  if 
the  order  be  affirmed.  Id, 
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6.  Where  the  record  does  not  in  some  form  show  that  the  order  for  a  new 

trial  was  based  upon  questions  of  fac%  it  must  be  assumed  here  that 
the  order  was  granted  for  errors  in  law  committed  at  the  trial,  and 
if~the  court  find  no  such  errors  the  order  must  be  reversed.  Id, 

7.  Where  the  appeal  is  firom  an  order  refusing  a  new  trial,  questions  of 

law  only  can  arise  on  the  hearing  of  the  appeal.  Id. 

8.  Where  the  judgment  and  decree  in  the  court  below  do  not  conform  to 

the  principles  of  the  decision  rendered  in  the  case^  this  oourt  may 
order  the  decree  to  be  corrected  and  made  to  conform  to  the  dedsion 
as  found  and  afiirmed  upon  appeal,  without  directing  a  new  trisL 
W(K:fiM  ▼.  Orane^  44a 

19.  Nonsuit. 

For  state  of  proofs  in  regard  to  claim  of  broker  for  commission  on  sale 
of  real  estate  such  as  to  justify  a  nonsuit  See  Briggs  v.  Batotf  424. 

20.  Ohdeb. 

1.  An  order  given  without  authority  of  law  must  be  reversed,  regardlesB 

of  ulterior  rights  of  party  aflfected.  People  v.  Oowka^  38. 

2.  Grantino  or  rxfubino  hbw  trial  :  what  ak  order  orantiro  hew  trial 

SHOULD  snow.  Hdgt  Rwer  Bank  v.  Kennedy,  279. 

See  Praotioe — Parties^  2  3. 

21.  Parties. 

1.  XJkusual  relation  or.  As  Trill  be  seen  from  the  facts  in  this  case,  as 

stated  in  the  opinion,  the  controversy  in  this  court  is  not  between 
the  plaintiflE  and  defendants,  but  between  the  defendants  themselves 
(who  here  sustain  the  relation  of  appellant  and  respondent  with 
regard  to  each  other),  to  determine  simply  the  scope  and  effect  of  an 
appeal  by  the  plaintiff  now  pendiug  in  the  court  below,  from  a 
judgment  affecting  onlv  the  rights  and  interests  of  the  defendants, 
and  not  those  of  the  plaintiff.  The  novelty  in  the  case  is  found  in 
the  position  and  relation  of  the  parties  to  this  immediate  controver^, 
rather  than  in  the  principle  enunciated  by  the  court,  which  is, 
substantially,  that^  — 

2.  Right  of  appeal  bt.  Where  a  party  has  released  all  his  interest  in  a 

suit,  he  has  no  right  to  appeal  from  an  order  or  decree  made  therein, 
which  does  not  prejudice  nim,  although  it  may  be  wrong  as  to  other 
parties.  (Steele  v.  whitej  2  Paige,  478.)    Hence,  — 

3.  An  appeal  from  an  order  or  decree,   bronght   by  a  party  who 

has  transferred  and  released  all  his  interest  in  the  suit,  though 
accompanied  by  the  undertaking  re(|^uired  by  section  335  of  the  Code, 
cannot  operate  to  stay  the  execution  of  the  judgment  as  between 
other  parties,  who  alone  are  affected  by  such  order  or  decree.  EiuMesf 
V.  JBbpe,  124. 

4.  Action  bt  trustee  of  an  express  trust  :  joinder  or  benefigiart.  Sea 

Praotioe — Action,  7. 

22.  Relief. 

1.  In  EQurrr.  In  an  action  by  a  judgment  creditor  to  set  aside  a  fraudu- 
lent foreclosure  and  sale  of  premises  upon  which  his  judgment  was  a 
lien,  whereby  a  legal  title,  paramount  to  his  lien,  has  been  interposed, 
ordinarily,  the  proper  and  adequate  relief  would  be  to  declare  the 
fraudulent  conveyance  void,  thus  leaving  the  land  subject  to  the  lien 
of  the  plaintiff's  judgment,  and  to  sale  under  execution,  in  the  usual 
course,  in  satisfaction  thereo£  Warner  v.  JSZuXwmon,  487* 
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2.  But  where  the  iaterrening  right  of  subeequent  bona  fide  porcfaAsera 

renders  sach  a  decree  inappropriate,  as  being  in  disregard  of  their  tide 
innocently  acquired,  derived  through  the  forms  of  law,  and  having 
the  sanction  of  the  conrts  in  its  snpnort,  it  by  no  means  follows  that 
the  plaintiff  is  remediless,  and  that  the  firaadolent  conveyancer  is  thus 
to  be  left  to  profit  by  his  wrong,  /d 

3.  In  such  case,  relief  may  properly  be  afforded  through  the  appointment 

of  a  receiver,  to  whom  the  fraudulent  conveyancer  shall  account  for  all 
moneys  received  from  sales  to  bona  fide  purchasers  -  to  whom  he 
shall  assign  any  mortgages  taken  for  part  of  the  purcnase  money  of 
such  sales;  and  to  whom  he  shall  convey  any  of  such  lands  stiU 
unconveyed,  subject  to  anv  contracts  to  convey,  or,  otherwise;  and 
to  such  receiver  the  bona  fide  mortgagors  shall  also  account  for  the 
balance  remaining  unpaid  on  such  mortgages,  and  parties  holding  the 
defendant's  contracts  to  convey  shall  likewise  account  to  such  receiver 
for  the  balance  due  on  such  contracts,  and  will,  on  the  payment 
thereof,  be  entitled  to  receive  from  him  deeds  of  conveyance.  Id, 

4.  In  effect,  the  fraudulent  conveyancer  is  thus  made  a  trustee  of  the 

judgment  creditor,  and  is  required  to  account  to  him,  through  his 
agent^  the  receiver,  in  that  capacity.  Id. 

23.  Bemedt. 

1.  Where  a  referee,  under  a  decree  of  foreclosure,  effects  a  sale  of  prem- 

ises upon  terms  not  authorized  by  the  decree,  the  remedy  of  parties 
aggrieved  is  to  be  sought  by  an  order  vacating  the  sale  and  directing 
a  resale  of  the  premises.  Eotchkm  v.  Clifion  Air  Cfure,  170. 

2.  The  equitable  interposition  of  the  court  in  behalf  of  an  ag^eved  party 

must  be  souj;ht  through  other  means  than  aproceedmg  or  order 
plidnly  inequitable  as  against  another  party.  Id, 

3.  Bt  appeal;  neqlsot  or.    See  Barmon  v.  LiUiauer,  317. 

4.  In  equity.  An  equitable  tribunal  extends  equitable  relief  upon  equitable 

principles,  and  the  partv  who  invokes  its  aid  must  comply  with  the 
rules  which  it  has  established.  Voorheee  v.  Eaward,  371. 

5.  IaOAL  remedy  to  be  EXHAUffrBO  BETOBB  EQUITABIJI  IS  DTVOEKD.  Where 

a  remedy  is  sought  by  an  action  under  the  Code,  in  the  nature  of 
what^  under  the  old  practice,  wvi  known  as  a  creditor's  bill,  it  is 
necessary  for  the  complaint  to  show,  affirmatively,  that  an  honest 
attempt  has  been  made  to  collect  the  debt  by  the  issuing  and  retam 
of  an  execution  against  the  judgnTent  debtor ;  and  where  there  were 
several  defendants  jointly  liable  thereon,  that  such  an  effort  has  been 
made,  and  such  remedy  exhausted  against  all  the  Judgment  debtors. 
Id.  ^ 

6.  Where  the  complaint  in  such  action  set  forth,  oonceminj?  one  of  such 

joint  debtors,  onlj^that  he  was  deceased  at  the  time  of  commencing 
this  suit, — which  was  sufficient  reason  for  making  him  a  defendant  in 
the  action, — it  is  defective,  in  that  it  is  not  inconsistent  with  any 
averment  therein,  to  presume  that  he  may  have  been  living  at  the 
time  the  executions  were  issued  and  returned,  and  may  have  possessed 
personiU  property  sufficient  to  satisfy  the  executions,  or  real  estate 
upon  which  we  judgments  were  liens  adequate  to  their  satisfaction.  Id. 

7.  The  appropriate  form  of  remedy  for  the  judgment  creditor,  where, 

under  a  fraudulent  foreclosure,  sale  and  conveyance,  a  legal  title  has 
been  interposed,  paramount,  under  the  forms  of  law,  to  his  lien,  is  by 
an  action  to  set  aside  such  fraudulent  conveyance,  eta  Warner  v. 
Bldkeman,  487. 
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&  BoLB  FOB  BBMnrr  TO  nr  Acnmr  KirDara.  The  nile,ifast|  where  mpartj  to 
an  actum  eta  enforce  a  remedj,  but  neglects  to  do  so,  he  cannot 
reaort  to  anew  and  mdependent  action  to  aeoomplisfa  the  nine 
resalt^  can  be  inroked  onlj  where  the  right  in  question  not  only 
eziata,  bat  where  there  is  fim  opportunity  to  assert  the  rights  and  a^ 
for  the  remedy,  in  an  action  allbiding  opportunity  to  present  the 
cUim.  and  where  an  issue  is  or  can  be  legitimatdy  framed  to  try  it^ 
and  the  court  has  jurisdiction  both  of  the  parties  Mid  of  the  sobject- 
matter.  McUthewt  t.  Dvaryet^  525. 

See  CoMM  ov  Casubb,  1-2. 

See  PsAoncs —  Undertaking  on  AppedL 

24.  Bight  or  Acnov. 

Thi  RtTUB,  that|  where.a  party  to  an  action  can  enforce  &  remedy,  but 
neglects  to  do  so,  he  cannot  resort  to  a  new  and  independent  action 
to  socompliflli  the  same  mult,  can  be  inroked,  only  where  the  right 
in  question  not  only  exists  but  where  there  is  fdl  opportunity  to 
assert  the  right,  and  ask  for  the  remedy,  in  an  action  affoidicg 
opportunity  to  present  the  claim ;  and  where  an  issue  is  or  can  be 
legitimately  framed  to  try  it,  and  the  court  has  jurisdiction  both  of 
the  parties  and  of  the  subject  matter.  MatOuw$  v.  Dwyee,  525. 

See  DowKR,  2. 

25.  SETH>rr;  Couhtkb  Claim. 

L  This  is  one  of  many  actions  by  the  parties  plaintifis,  in  their  capacity 
as  receivers  of  the  Columbian  Insurance  company,  which  have  upon 
one  issue  or  another  been  brought  to  this  court  The  case  of  Otgood 
y.  Layiinj  decided  at  the  June  Term,  1867  (3  Keyes,  521),  settled  the 
questions  of  the  form  of  the  action,  the  proper  parties,  and  the 
liability  of  this  defendant  for  the  amount  paid  to  him  as  a  dividend 
by  the  company  after  insolTency,  leaving  to  be  determined  only  the 
question  of  his  claim  to  set  off,  against  that  liability,  his  claims 
against  the  company  for  return  premiums  on  certain  policies^  and 
damages  for  a  loss  on  a  policy  of  insurance  issued  by  toe  company, 
and  to  have  the  balance  found  due  him  paid  in  full  out  of  the  funds 
in  the  receiver's  hands^  instead  of  sharing  in  the  distribution  of  the 
assets  in  common  with  other  creditors. 

Sddf  that  the  claims  of  the  defendant  against  the  company  could  not  be 
allowed  as  a  set-off  against  the  claim  of  the  receivers  in  this  action, 
for  the  reason,  that  in  this  action  the  receivers  represent,  not  the 
company,  bi|jt  ine  creditors,  who  are  the  parties  beneficially  interested; 
hence  the  case  is  not  brought  within  the  statute  in  relation  to  set- 
offs nor  within  the  spirit  of  the  decisions  cited  to  sustain  the  defend- 
ant s  claim.  Osgood  y.  Ogdm,  70. 

2.  The  doctrine  enunciated,  recognises  fully  the  principle  that  a  set-off 
will  be  allowed  against  the  representative,  in  Uie  capacity  of  trustee, 
etc,  where  it  would  be  allowed  against  l^e  prineiptu,  but  the  princi- 
pal in  this  action  beina;  the  creditors^  and  not  the  company,  and  the 
defendant  having  no  claims  against  the  creditors  which  he  could  set 
off  had  the  action  been  instituted  by  them  instead  of  by  the 
receivers  on  their  behalf  he  has  none  against  their  representatives 
in  this  suit.  IcL  ' 

8.  The  double  character  in  which  receivers  aot^  as  representatives,  in 
some  relaCons  of  the  company,  and,  in  others,  of  the  creditors  of  the 
company,  is  forcibly  illustrated  in  this  case.  Id, 
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4.  Where,  under  an  agreement  between  several  parties  in  reference  to 
business  conducted  by  them,  the  profits  were  to  be  divided  into  five 
equal  parts,  two  of  which  should  belong  jointly  to  certain  of  said 
parties,  and  one  of  the  remaining  three  partd  was  to  be  paid  to  each 
of  the  other  three  parties  to  such  agreement, —in  an  action  by  these 
three  parties  against  the  others  for  an  accounting,  it  was  held,  that 
the  judgment  must^  under  the  agreement^  award  to  each  of  the 
plaintififs,  severally,  one-fifth  of  Uie  ascertained  profits;  and  as  a 
payment  to  either  plaintifiP,  if  made,  would  defeat  his  claim,  and  still 
leave  to  the  others  a  judgment  for  their  respective  shares,  so,  a  set-off 
or  counter  daim  against  the  share  of  either  should  have  its  several 
operation  in  like  manner.  Hence,  where,  in  such  action,  a  counter 
claim  was  established  against  one  of  the  plaintiffs,  the  referee  erred  in 
refusing  to  set  off  the  same  against  that  plaintiff's  share  of  the  profits 
in  the  judgment  awarded,  and  in  rendering  his  judgment  for  the 
entire  three-fifths  of  the  profits  as  an  award  to  the  plaintiff  jointly. 
Titylor  t.  Boot,  335. 

6.  A  judgment  is  a  contract  of  the  highest  nature  known  to  the  law,  — 
and  actions  upon  judgment  are  actions  upon  contract  The  cause  or 
consideration  of  the  judgment  is  of  no  importance,  it  being  merged  in 
the  judgment.  Hence,  in  an  action  upon  a  contract^  the  defendant 
may,  under  section  150,  subdivision  2  of  the  Code,  set  up,  as  counter 
claTm,  a  judgment  obtained  by  him  against  the  plaintiff  in  an 
action  for  a  tort  The  original  cause  of  action  having  disappeared, 
the  judgment  remains  as  a  contract  between  the  parties.  If  suit 
were  brought  upon  the  judgment,  it  would  be  an  action  upon  a 
contract,  and  it  is  not  the  less  so  when  set  up  as  a  counter  claim.  idL 

[Compare  this  case  with  Boberis  v.  Cbrfer  (38  N.  Y.  107).  The  distinction 
between  them  is  not  difficult  to  perceive,  though  the  broad  deduction 
from  the  latter  case  found  in  the  index,  Title,  *<  Set-off"  page  530  (38 
N.  Y.)  might  tend  to  mislead  if  relied  upon  without  consulting  the 
case  or  the  head-note.  Bepobteb.] 

26.  Special  pBooBEDnfo& 

1.  Summary  prooeedings  to  recover  possession  or  land  are  special  pro- 

ceedings within  the  meaning  of  section  11  of  the  Code,  and  an  appeal 
to  this  court  from  the  judgment  of  the  Supreme  Court  reviewing 
such  proceedings  is  properly  taken,  and  is  within  the  jurisdiction  of 
this  court  to  hear  ana  determine.  People  v.  Boardman,  59. 

2.  Cases  overruled.  The  cases  of  Matter  of  Dodd  (27  N.  Y.  632),  and  of 

TJhe  People  ex  rd.  Harvey  et  al  v.  Hea;(k  ei  al  (20  How.  Pr.  304), 
which  limit  special  proceedings  to  those  cases  which  are  litigated  in 
courts,  thereby  excluding  those  instituted  before  a  judicial  officer  out 
of  court,  seem  not  to  be  in  accord  with  the  prevailing  practice  of  the 
courts,  nor  founded  upon  any  solid  basis  of  reason.  Mason,  J.  Id, 

3.  Statute.  The  tenor  of  section  6,  of  chapter  828,  Laws  of  1868,  is  an 

intimation  that  appeals  in  proceeding  of  this  nature  were  authorized 
by  previously  existing  statutes:  but  if  there  were  any  doubt  about  it, 
the  act  itself  renders  valid  all  pending  appeals  in  such  casesi  and 
authorizes  the  bringing  of  such  in  the  rature.  Id, 

27.  Stat  or  Execution. 

An  appeal  from  an  order  or  decree,  brought  by  a  party  who  has  transferred 
and  released  all  his  interest  in  the  suit,  though  accompanied  by  the 
undertaking  re<^uired  bv  section  335  of  the  Code,  cannot  operate  to 
stay  the  execution  of  die  judgment  as  between  other  parties,  who 
alone  are  affected  by  such  order  or  decree.  Eackl^  t  Eope^  123. 
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28.  SmaLiBf  PabominiaB  to  Bboovxb  Possbbioh  or  Lasd. 


1.  AsE  SPECIAL  PEOCEEDINOS  SUBJECT  TO  AFFKAL.  Summary  proceedings  to 
recover  possession  of  land  are  special  proceedings  withm  the  meaning 
of  section  11  of  the  Code,  and  an  ^peal  to  this  court  from  the  judg- 
ment of  the  Supreme  Court  reviewing  such  proceedings  is  propei^ 
taken,  and  is  within  the  jurisdiction  of  this  court  to  hear  and  deter- 
mine. People  V.  Boardmarij  59. 

2»  Cases  ovebruled.  The  cases  of  MsUeraf  Dodd  (27  N.  T.  632),  and  of 
The  People  ex  rd.  Earvey  ei  aly.  HeaiK  el  al  (20  How.  Pr.  304), 
which  limit  special  proceedings  to  those  cases  which  are  litigated  in 
courts,  thereby  excluding  those  instituted  before  a  judicial  officer  out 
of  courts  seem  not  to  be  in  accord  with  the  prevailing  practice  of  the 
courts^  nor  founded  upon  any  solid  basis  of  reason.  Kasov,  J.  Id, 

3.  The  tenor  of  section  6,  of  chapter  828,  Laws  of  1868^  is  an  intimatioa 

that  appeals  in  proceedings  of  this  natore  were  authorised  by  pre- 
viously existing  statutes;  but  if  there  were  any  doubt  about  it^  the 
act  itself  renders  valid  all  pending  appeals  in  such  cases^  and  authorisfft 
the  bringing  of  such  in  the  future,  id, 

4.  ArriDAviTiN.  Where  the  affidavit^  which  is  the  foundation  for  summary 

prodeedings  to  recover  j)OS8e88ion  of  land,  does  not  show  that  the 
premises  are  situated  within  the  jurisdiction  of  the  officer  before 
whom  the  proceeding  is  instituted,  it  fiuls  to  confer  jurisdiction  upcm 
him,  and  recitals  put  into  the  summons  will  not  cure  the  defect  Id, 

5.  Where  the  service  of  the  summons  in  these  prooeedinos  is  sworn  to  as 

being  upon  a  date  prior  to  that  of  the  summons  itself  the  variance  ia 
fatal ;  it  is  not  a  mere  clerical  error  that  may  be  corrected,  for  it  leaves 
the  case  without  any  proof  as  to  the  time  of  service,  and,  if  accepted, 
would  give  possible  effect  to  an  illegal  service.  laL 

6.  The  omission  in  sudi  affidavit  to  show  that  the  place  where  the  service 

was  made  upon  the  tenant  was  his  last  place  of  residence,  is  likewise 
&tal  to  the  validity  of  proceedings  affected  by  it  (Peopie  ex  reL  Singt* 
eon  V.  Plate,  42  Barb.  116.)  Id. 

7*  Stbict  oomfuakoe  with  statute.  In  the  use  of  this  remedy  parties 
must  be  held  to  keep  strictly  within  the  pale  of  the  law,  and  conform 
their  proceedings  stricUy  to  the  demands  of  the  statute,  if  they  expect 
to  have  their  proceedings  sustained.  Id, 

29.  Surrogates. 

1.  JuBrsDionoN  of.  The  surrogate  of  a  county  has  no  jurisdiction  to  hear 

and  determine  the  validity  and  amount  of  a  disputed  demand  against 
an  estate,  upon  a  final  accounting  of  an  executor  administrator. 
HuJeer  v.  Tucker,  136. 

2.  The  provision  of  the  Bevised  Statutes  (3  R  S.  181,  §  72,  5th  ed.), 

giving  to  the  final  decree  of  a  surrogate,  upon  the  final  settlement  of 
an  account^  etc.,  the  same  force  and  effect  as  the  decree  or  judgment 
of  any  other  court  of  competent  jurisdiction,  applies  only  to  a  decree 
and  judgment  made  according  to  law,  and  within  the  jurisdiction  of 
the  surrogate,  and  not  to  a  decree  or  judgment  where  that  officer 
has  plainly  exceeded  his  authority.  Id, 

3.  Liquidated  demand  aoaivst  an  estate.  It  would  seem,  fix>m  the  &cts 

in  this  case,  and  the  determination  of  the  court  thereon,  that,  where 
a  claim  is  presented  to  the  administrator,  and  the  same  is  not  allowed, 
but  its  validity  is  questioned  bjr  him,  and,  upon  the  final  aooounting 
before  the  surrogate,  the  claim  is  presented  oefore  that  officer,  with 
evidence  in  its  support,  and  its  allowance  is  opposed  by  the  tfdminis* 
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trator,  it  cannot  he  held  to  be  a  liquidated  and  undisputed  demand 
against  the  estate,  but  becomes  a  disputed  claim  within  the  meaning 
ol  the  statnte  in  reference  thereto.  Id. 

4.  A  claim  against  an  estate  docs  not  become  a  liquidated  and  undisputed 

claim,  by  virtue  of  the  neglect  of  the  administrator  to  refer  the  same 
as  authorized  by  the  statute  (2  R.  S.  88,  §  36) ;  nor  can  the  adminis- 
trator or  executor  of  an  estate  be  permitted  to  assume  or  to  occupy 
the  equivocal  position  of  neither  admitting  nor  rejecting  a  claim, 
so  as  to  give  tne  surrogate  jurisdiction  of  it,  under  section  seventy- 
one,  of  2  Revised  Statutes,  page  96.  In  other  words,  it  would  seem, 
that  a  claim  is  rejected  or  disputed  by  not  being  allowed.  Id. 

5.  Where  a  claim,  not  allowed  by  the  administrator,  is  presented  to  the 

surrogate  upon  the  final  accounting,  before  whom  tne  administrator 
and  all  the  parties  in  interest  duly  appear  and  consent  to,  and  take 
part  in,  tlie  proceedings  submitting  the  matter  to  his  adjudication, 
such  proceedings  cannot  be  upheld  upon  the  ground  that  it  was  an 
arbitration,  binding  upon  the  parties  present  and  participating  in  it ; 
for,  being  invalid  as  to  the  administrator,  who  has  no  power  to 
arbitrate,  it  could  not  be  obU^atory  upon  the  others ;  it  is  simply  the 
proceeding  of  a  court  acting  beyond  its  jurisdiction,  assuming  unau- 
thorized powers,  and  making  a  judicial  determination  void  and  nuga- 
tory upon  its  face.  Id. 

6.  Where  the  applicadon  of  a  creditor,  to  have  the  real  estate  of  an  intes- 

tate sold  for  the  payment  of  his  debts,  is  opposed  upon  the  ground, 
that  certain  proceeds  of  the  personal  estate  have  been  improperly 
applied  by  the  representatives  to  satisfy  claims  against  the  real  prop- 
erty of  such  intestate,  without  objection  from  the  creditor,  or  any 
appeal  on  his  part  from  the  decree  allowing  such  improper  payment, 
the  fact  of  such  improper  application  of  tne  personal  estate  must  be 
made  clearly  to  appear  from  the  proceedings ;  and  the  rejection  of 
the  creditor's  application  by  the  surrogate,  upon  the  ground  stated, 
or,  upon  the  ground  that  there  is  a  sufficiency  of  the  personal  estate, 
if  properly  applied,  to  pay  the  debts,  should  also  be  made  affirma- 
tively to  appear,  in  order  to  bring  the  point  properly  before  this 
court  on  appeal.  Id. 

See  PRAoncB — Appeal^  1^. 

30.   UNDERTAXINa  ON  APPEAL. 
IitABIUTT  OF  8URETIK8  UPOK ;    FORK  OF  RKMXOT    FOB   SRBOR  IN  AWARB  OF 

DAMAGES.  Where,  afler  an  undertaking  in  the  usual  form  to  stay 
execution  upon  an  appeal,  the  law  was  amended  (Laws  of  1858,  ch. 
306,  §  11,  subd.  6),  authorizing  the  Court  of  Appeals  in  its  discretion, 
to  allow  ten  per  cent  damages  for  delay,  and,  upon  the  affirmance  or 
the  judgment  in  such  case,  the  court  did  make  an  allowance  of  five 
per  cent  for  the  delay, — h^d,  that  the  aureties  were  not  discharged  from 
their  liability  by  reason  of  this  statutory  increase  in  the  amount  of 
damages  that  might  be  awarded  on  affirmance  of  the  judgment  If 
it  were  true,  that  an  amendment  increasing  the  damages  that  might 
be  allowed  could  only  operate  prospectively,  and  to  cases  thereafter 
brought  on  appeal,  the  allowance  of  the  statutory  increase  in  a  case 
pending  at  the  time  of  the  passage  of  the  amendment,  though  an 
error,  would  not  discharge  the  sureties  from  their  liability,  but  would 
be  the  ground  for  a  motion  to  correct  the  erroneous  judgment,  and 
such  motion  could  be  made  onlv  in  the  original  cause,  according  to 
the  practice  in  this  State,  and  tne  question  cannot  be  raised  by  the 
sureties  in  an  action  against  them  upon  their  undertaking.  jQbrMr  y. 
Lyman,  237. 

Vol.  IV.        81 


.J 


642  •  INDEX. 

EBAOTICE  —  Continued. 

31,  Verdict. 

CoKTROLLiMa  ON  THB  COURT.  The  claim  that  the  verdict  of  the  jury  upon 
issues  awarded  by  the  court  for  trial  concerning  a  will,  is  not  con- 
trolling, and  that  like  an  ordinary  feigned  issue  out  of  chancery,  its 
office  and  purpose  is  to  assist  the  conscience  of  the  court,  which  may, 
nevertheless,  on  the  coming  in  of  the  verdict^  look  into  the  evidence, 
and  if  not  satisfied  with  the  finding,  order  a  new  trial,  or  may  dis- 
regard the  verdict  and  proceed  to  a  determination  of  the  case  accord- 
ing to  the  judgment  of  the  court  itself  upon  all  the  proofs,  —  is  not 
well  taken,  and  the  statute  forbids  this  court  to  so  reg^ird  the  verdict. 
Marvin  v.  Marvin^  9. 

PRESUMPTIONS. 

1.  The  presumption  being,  that,  where  a  town  has  two  commissioners  of 

highways,  it  has  the  entire  number  authorized  by  statute,  it  devolves 
upon  the  party  claiming  tlie  validity  of  the  acts  of  two,  to  prove  that 
the  town  had  no  more  than  that  number.  Simmons  v.  Sines,  153. 

2.  The  essence  of  the  above  proposition  would  seem  to  be,  that  the  pre- 

sumption declared  therein  is  stronger  than  the  well  known  presump- 
tion relating  to  the  regularity  of  official  proceedings.  Id. 

3.  Of  malice;  when  not  overcome.  In  an  action  for  slander  of  title  the 

presumption  of  malice  is  not  overcome  by  showing  that  the  defendant 
acted  under  the  advice  of  counsel,  unless  it  also  appears  that  be  had 
truthfully  disclosed  to  his  counsel  all  the  material  facts  within  his 
knowledge;  and,  where  it  appears  that  his  statements  to  his  counsel 
were  the  same  as  those  made  in  his  testimony  on  the  trial,  which  were 
in  conflict  with  other  testimony  on  points  within  his  own  person^ 
knowledge,  the  jury  have  justification  in  finding  that  he  did  not  make 
a  truthful  disclosure  of  all  the  facts  within  his  knowledge.  Like  v. 
McKinstry,  397. 

4.  Of  corrupt  agreement.  Where  the  share  of  one  of  the  parties  in  the 

profits  of  a  contract  was  in  consideration  of  his  servicee  in  procuring 
the  contract  from  the  government,  and  tlie  agreement  calls  for  the 
exercise  of  no  illegal  or  improper  influence  on  his  part,  such  will  not 
be  presumed,  so  as  to  vitiate  the  agreement  as  being  corrupt  and 
against  public  policy.   Cummins  v.  Barhtdow^  514. 

PRINCIPAL  AND  AGENT. 

1.  Sheriff  as  agent  of  judgment  credftor.  The  sheriff,  with  the  plaintiff 

and  his  attorney,  being  present  at  the  levy  under  an  execution,  and 
the  former  having  levied  upon  property  exempt  from  execution,  the 
owner  (execution  defendant)  desired  him  to  release  it,  and  was  referred 
to  the  plaintiff  (defendant  in  this  action),  who,  in  turn,  referred  to  his 
attorney,  and  he  ordered  the  officer  to  keep  possession  of  the  property. 
In  an  action  against  the  plaintiff  in  that  suit,  for  the  taking  of  this 
property,  it  was  AeZcI,  that  the  sheriff  is  the  agent  of  the  plaintiff  in 
seizing  the  property,  and  the  directions  of  plaintiff's  attoniey,  in  his 
presence,  are  the  same  as  though  given  by  plaintiff  himself,  for  he 
must  be  deemed  to  have  sanctioned  and  approved  them.  Arms^ng 
y,  Dubois,  291. 

2.  A  party  is  not  liable  upon  his  verbal  promise  to  accept  and  pav  an  onler 

drawn  upon  him  by  another  in  favor  of  a  third  party  for  the  debt  of 
such  other  party;  and  such  third  party  can  maintain  no  action  against 
him  for  his  refusal  to  fulfill  such  promise;  but  where  he  authorized 
such  other  party  to  purchase  lumber  upon  his  credit — thus  making 
him  his  agent — and  promised  to  pay  for  the  lumber  upon  being  pre* 
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Rented  with  the  order  of  said  agent  for  the  price  thereof,  he  is  h'able; 
for  he  makes  the  debt  his  own  bj  authorizing  it  to  be  contracted  upon 
his  credit.   Watson  v.  Gray^  385. 

3.  An  agent  is  bound  to  exert  his  care  and  skill  in  making  as  good  a  bar- 

gain as  practicable  for  his  principal,  and  he  cannot  retain  for  himself 
any  of  the  profits  or  advantages  of  a  contract  made  by  him,  without 
the  consent  of  the  principal,  given  with  a  full  knowledge  of  all  the 
facts.  (Dunlap^s  Paley's  Agency,  p.  32,  following  Ifoore  v.  2£oore^  1 
Seld.  256.)   Wilson  v.  Wilson,  413. 

4.  It  being  conceded  that  a  principal  may  ratify  the  unauthorized  acts  of 

his  agent,  by  not  objecting  to  or  disavowing  them,  when  known,  still, 
such  ratification  is  not  to  be  assumed  from  his  not  making  such 
objection  in  letters  written  to  his  agent  under  an  erroneous  under- 
standing of  the  facts  in  Uie  case,  and  of  the  consequences  of  the  acts 
done.  Hazard  y.  Spears,  469. 

5.  But,  where,  subsequently,  in  a  conversation  between  the  principal  and 

agent,  all  the  facts  are  disclosed  by  the  latter,  and  the  former  makes 
no  objection,  fails  to  repudiate  the  authority  exercised  by  his  agent, 
or  to  countermand  his  directions  not  yet  consummated,  there  is  eyi- 
dence  to  support  the  finding  by  the  jury  of  a  ratification  by  the 
principal  Id, 

6.  Whether  or  not  it  was  the  inienlion  of  the  parties  at  such  interyiew, 

the  one  to  procure,  and  the  other  to  concede,  a  ratification,  is  imma- 
terial Intentions,  except  as  manifested  by  the  acts  and  statements 
of  parties,  are  of  no  avail  The  principal  was  concluded  by  his 
silenoe,  whateyer  may  haye  been  his  tntentions  in  the  premises.  Id, 

7.  The  principle  goyeming  the  case  is  found  in  Prmee  y.  Cflark  (1  Bam.  ic 

Ores.  185;  8  Eng.  Com.  Law,  80),  and  is  as  follows:  '^The  principal 
has  no  right  to  await  the  fluctuation  of  the  market^  in  order  to  ascer- 
tain whether  the  purchase  (or  sale  7)  is  likely  to  be  beneficial  He  is 
bound,  if  he  dissents,  to  notify  his  determination  within  a  reasonable 
time."  Id. 

See  Chapman  y.  Thomas^  216. 

8ee  Husband  Ain)  Win,  2-4. 

See  Recetveb,  2. 

PRISONER. 
See  Praotioi — HdheoM  Corpus, 

PROMISE. 

1.  A  request  to  another,  to  pay,  or  a  promise  to  refund,  oannot  be  tmp&ed 

£rom  a  refused  to  pay.  Thorp  y.  Ross,  546. 

2.  Pahol.    See  AoREKiaNT,  20. 

PROMISSORY  NOTES. 

1,  EyiDEKci  to  discharge  indorseb.  E.,  as  indorser  upon  the  note  of  B., 
was  duly  charged  upon  non-payment  at  maturity.  Suit  commenced 
by  holder  of  the  note  against  B.,  by  request  of  K.  Before  trial,  B. 
proposed  to  pay  one-haU*  the  note  and  give  a  new  note  for  balance, 
with  stipulation,  that  if  new  note  was  not  paid  at  maturity,  judgment 
in  suit  pending  might  be  taken  for  the  balance  of  old  note.  This  done 
with  knowledge  and  consent  of  K,  except  as  to  stipulation,  of  which 
he  denied  knowledge,  though  present  at  the  time.  Old  note  surren- 
dered to  B.,  through  inadvertence,  upon  completion  of  agreement 
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Nothing  Bftid  in  any  of  the  negotiations  abont  releasing  E.  from  his 
liability  as  indorser  upon  the  old  note.  New  note  of  B.  unpaid,  judg- 
ment entered  in  the  pending  action  as  stipulated,  and  exocntioii 
returned  unsatisfied.  Thereupon,  action  against  E.  as  indorser,  eta 
MiUdf  that  there  was  in  the  case  no  evidence  authorizing  the  judge  to 
submit  the  inquiry  to  the  jury,  whether  there  was  an  agreement  or 
intention  to  discharge  the  indorser.  The  testimony  of  Uie  indorser, 
that  he  auppotd  he  was  released,  is  no  evidence  of  the  fact.  JEkut 
Rivtr  Bank  ▼.  Kmnedi/f  279. 

2.  AonOH  FOB  DAJU.0E8  OX  BBIAOH  OF  AORIKXEaT  TO  BITUBH  A  PAID  OE 

itgl.ttAagn  iroTB.  Bomwn  Y.  JAthauar,  317. 

PROOF. 

1.  BfTRDBH  OF.  Wh^re  the  competency  of  the  testator  to  make  a  win  is 

established,  the  burden  of  showmg  that  the  will  was  obtained  by 
undue  inflaence  is  upon  the  party  making  the  allegation.  Marvm  t. 
Marvin,  9. 

2.  No  OTHXR  PKOOF  IS  uecessary  to  show  that  a  judgment  debtor  did  not 

render  himself  amenable  to  the  process  of  the  courts  than  that  an 
execution  against  his  person  was  issued,  and  returned,  ''not  found." 
People  T.  Dtkemanj  93. 

3.  Abbmoi  of  fboof  cannot  be  relied  upon  to  support  an  allegation  of 

negligence  against  a  common  carrier,  whose  liability  is  limited  by 
special  agreement.  JPirench  v.  Bwffalo,  New  York  S  Hrk  J2.  JL  Co.^  10K& 

4.  Thc  presumption  brno,  that,  where  a  town  has  two  eommismoners  of 

highways,  it  has  the  entire  number  authorised  by  statute,  it  devolTea 
upon  the  party  claiming  the  validity  of  the  acts  of  two,  to  prove  that 
the  town  had  no  more  than  that  number.  Simmoni  v.  Sinet,  lo3. 

6,  For  state  of  proofs  in  regard  to  claim  for  broker's  commission  on  sale 
of  real  estate,  to  justify  nonsuit^  see  Briggs  y.  Rowe^  424. 

PROSPECTIVB  OPERATION  OP  A  STATUTE. 

1.  In  mattxr  of  liabiutt  of  suRinBS  m  undbrtaxino.  The  sureties^  in  an 

undertaking  upon  an  appeal,  enter  into  the  same,  subject  to  the  power 
of  the  legislature  to  change  the  law  in  respect  to  the  damages  that 
may  be  awarded,  and  are  bound  by  the  contract  construed  by  the  law 
as  it  exists  at  the  time  when  they  are  called  upon  to  perform  itb 
Homer  v.  Lyman^  237.    Hence, 

2.  Where,  after  an  undertaking  in  the  usual  form  to  stay  execution  upon 

an  appeal,  the  law  was  amended  (Laws  of  1858,  ch.  306,  §  II,  subd.  6), 
authorising  the  Court  of  Appeals,  in  its  discretion,  to  allow  ten  per 
cent  damages  for  delay,  and,  upon  the  affirmance  of  the  judgment  in 
such  case,  the  court  did  make  an  allowance  of  five  per  cent  for  the 
delay, — hMy  that  the  sureties  were  not  discharged  from  their  liability 
by  reason  of  this  statutory  increase  in  the  amount  of  damages  that 
might  be  awarded  on  affirmance  of  the  judgment.  Jd, 

8.  This  case  presents  no  analogy  to  those  in  which  parties  by  their  own 
acts  have  changed  their  contract  to  the  prejudice  of  the  snre^  with- 
out his  consent  Id. 

PURCHASER. 

Or  BiAL  PBOPiBTT  UNDXB  FORSGLOsuRB.  Parties  who,  in  good  fiuth,  have 
bid  upon  property  upon  the  terms  ofTered  by  the  referee,  and  made 
payment  accordingly,  cannot  be  compelled  to  pay  any  sum  in  excess 
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of  such  bid,  upon  the  ground  that  such  sum  is  required  to  make  the 
bid  correspond  with  U^e  terms  upon  which  alone  the  referee  was  ' 
authorized  to  make  the  sale.  HoiehkisB  y.  CUfUm  Air  Curt^  170. 

See  Sale — and  Purchase, 

QUESTIONS  OP  FAC3T  AND  LAW. 
See  Fact  and  Law,  Questioks  or. 

RAILROAD  CX)MPANIES. 

1.  Obligation  of  ;  to  maintain  fences.  Section  fortr-four  of  the  general 
railroad  act  (Ch.  140,  Laws  of  1850),  requirinff  railroad  companies  "  to 
erect  and  maintain  fences  on  the  sides  of  their  road,  of  the  height  and 
strength  of  a  diyision  fence,  as  required  by  law/'  is  not  a  nullity, 
because  there  is  no  statute  defining  the  height  and  strength  of  division 
fences ;  but  is  to  be  construed  in  me  Ught  of  the  evident  purpose  and 
intention  of  the  legislature,  by  this  provision,  to  aflR>rd  protection  to 
life  and  property,  and  must  be  understood  to  require  these  companies 
to  inclose  their  track  with  substantial  fences,  sufficient  at  least  to  turn 
cattle  and  horses  that  are  orderly  and  quiet.  TaJUman  v.  8yracui6t 
BinghanUan  and  2few  Tork  R,  R  Co,,  128. 

%,  Where,  in  an  action  for  damges  for  injury  to  cattle  from  a  pasdng  train, 
proof  is  given,  that,  for  some  distance  along  the  track,  there  was  no 
fence  at  all,  the  question  of  the  sufficiency  of  the  fence  does  not  arise, 
and  the  railroad  company  cannot  defend  their  entire  omission  of  duty, 
upon  the  ground  that  they  are  not  informed  as  to  the  precise  height 
and  strength  of  the  fence  they  should  make.  Id. 

8.  Whenever  the  sufficiency  of  the  fence  to  meet  the  requirements  of  the 
statute  is  brought  in  auestion,  it  may  have  to  be  determined  by  con- 
sulting the  action  of  tne  town,  under  the  Revised  Statutes,  upon  the 
subject  of  division  fences ;  but' this  cannot  be  necessary  where  no  fence 
has  been  built.  Id. 

4.  The  language  of  the  fifty-sixth  section  of  the  general  railroad  act,  aa 
amended  in  1854  (2  R  S.  5th  ed.,  §  56,  p.  690),  in  the  following  words : 
"  So  long  as  such  fences  shall  not  be  made,  and  when  not  in  good 
repair,  such  railroad  corporation  shall  be  liable  for  damages,  which 
shall  be  done  by  the  agents  or  engines  of  such  corporation,  to  cattle, 
horses,  etc,  thereon,"  is  not  to  be  construed  literally,  so  as  to  render  a 
railroad  corporation  liable  for  injuries  occasioned  upon  its  road,  at  a 
time  when  such  fence  is  temporarily  out  of  repair,  without  fault  or 
negligence  in  any  manner  imputable  to  the  company.  Murray  v.  New 
York  Central  M.  R  Co.,  174. 

RATIFICATION. 

1.  Bt  principal  of  ICTfl  OF  AGENT  OUTSIDE  OF  AN  EXPRESS  AND  LDOXBD 

AUTHORITT.  It  being  conceded,  that  a  principal  may  ratify  the  un- 
authorized acts  of  his  agent,  by  not  objecting  to  or  disavowing  them, 
when  known,  still,  such  ratification  is  not  to  oe  assumed  from  his  not 
making  such  objection  in  letters  written  to  his  agent  under  an  errone- 
ous understanding  of  the  facts  in  the  case,  and  of  the  consequences  of 
the  acts  done,  ffaxard  v.  Speare,  469. 

2.  But,  where,  subsequently,  in  a  conversation  between  the  principal  and 

agent,  all  the  facts  are  disclosed  by  the  latter,  and  the  former  makes 
no  objection,  fiedls  to  repudiate  the  authority  exercised  by  his  agent,  or 
to  countermand  his  directions  not  yet  consummated,  there  is  evidence 
to  support  the  finding  by  the  jury  of  a  ratification  by  the  principal.  Id. 

8.  Whether  or  not  it  was  the  inUnUon  of  the  parties,  at  such  interview,  the 
one  to  procure,  and  tiie  other  to  concede,  a  ratification,  is  ImmateriaL 
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IntenUofiB,  except  ms  manifested  bj  the  acta  and  atatementa  of  partiei^ 
axe  of  no  avail.  The  principal  waa  coadnded  hj  his  mlence,  whaftener 
may  have  been  hia  intentions  in  the  premiaea.  Id, 

4.  The  principle  (favenung  the  cue  is  fonnd  in  Prince  t.  Clark  (1  Ban.  k 

Ores.  185;  8  En^.  Com.  Law,  80),  and  is  as  follows:  "  The  principal  has 

*no  riffht  to  wait  the  floctoation  of  the  market,  in  order  to  aaoatain 

wliether  the  pnichase  (or  sale  ?)  is  likely  to  be  benefidaL    He  is  boond, 

if  he  dissents,  to  notify  his  determination  within  a  reasonable  time.*'  Jd, 

REAL  ESTATE. 

1.  Bbokkb.  See  Real  Estatb  Brokjeb. 

2.  DEWnmoir  of.  See  Estates  nr  Lahd,  4-8. 

See  Land  and  Titles  under. 

See  Real  Pbofertt  and  Titles  under. 

REAL  ESTATE  BROKER. 

1.  CknoassiOH  of.  To  entitle  a  real  estate  broker  to  reoorer  eommiaBons 
npon  a  lale,  it  most  appear  that  his  e^rts  were  the  procoring  canse 
of  the  sale.  Brigge  ▼.  Anee,  4S^ 

9.  When  two  broken  hare  been  employed  by  an  owner,  and  one  of  them  in 
fecX  names  property  to  the  purchaser,  and  the  purchaser  negotiates 
solely  with  him  and  at  his  instance  with  the  owner,  the  other  broker 
is  nol^entitled  to  commissions,  notwithstanding  he  casoaUy  leans  tliat 
sach  porchaser  is  considering  the  expediency  of  making  the  purchase, 
and  tnerefore  calls  upon  him,  and  urges  the  purdiase,  and  reports  lus 
name  to  the  owner.  Id, 

8.  Nonsuit.  For  state  of  proofs  in  regard  to  daim  for  brokers'  conunissiaiis, 
to  justify  nonsuit,  see  whole  case.  Id. 

REAL  PROPERTY. 

1.  AOBEEXENT  TO  COHTET.     See  AQBEMMEHT,  2. 

2.  COHTRACT   to   PDBCHA8E;  8PBCIFIG   PEBFOBXAHCB   OF.     See  ASBSB- 

KEHT,  1. 

8.  Deed  of.    See  Deed,  8. 

4  Deyme  of.    See  Deyibs,  \-A. 

5.  Slahdeb  OF  TITLE  TO.    See  Slahdeb  OF  Tttlb. 

0.  Title  to.    See  Title,  1-2. 

See  Estates  ik  Land. 
See  Partition. 

See  Sale. 

RECEIVER. 

1.  Set-off  against  claiicb  bt.  This  is  one  of  many  actions  by  the  parties 

plaintitb,  in  their  capacity  as  receivers  of  the  Columbian  Insurance 
company,  which  have  upon  one  issue  or  another  been  brought  to 
this  court.  The  case  of  Owood  ▼.  Laytin,  decided  at  the  JuneTerm, 
1807  (8  Eeyes,  521),  settled  the  questions  of  the  form  of  the  action, 
the  proper  parties,  and  the  liability  of  this  defendant  for  the  amount 
paid  to  him  as  a  dividend  by  the  company  after  insolvency,  leaving  to 
be  determined  only  the  question  of  his  daim,  to  set  offagainst  that  lia- 
bility, his  clsims  against  the  company  for  retura  premiums  on  certain 
poUdes,  and  damages  for  a  loss  on  a  policy  of  insurance  issued  by  the 
company,  and  to  have  the  balance  found  due  him  paid  in  full  out  of  the 
funds  in  the  receiver's  hands,  instead  of  sharing  in  the  distribution  of 
the  assets  in  common  with  other  creditors.  Sdd,  that  the  claims  of 
the  defendant  against  the  company  could  not  be  allowed  as  a  set-off 
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afifainat  the  claim  of  tha  receivers  in  tliis  action,  for  the  reason,  that  in 
thift  action  the  receivers  represent,  not  the  company,  but  the  creditors, 
who  are  the  parties  beneficially  interested;  hence  the  case  Is  not 
brooght  within  the  statute  in  relation  to  set-ofb,  nor  within  the  spirit 
of  the  decisions  cited  to  sustain  the  defendant's  claim.  Osgood  t. 
Ogden,  70. 

2.  Ab  trustee.  The  doctrine  enunciated,  recognizes  fully  the  principle  that 

a  set-off  will  be  allowed  against  the  representative,  in  the  capacity  of 
trustee,  etc.,  where  it  would  be  allowed  against  the  principal,  but  the 
principal  in  this  action  being  the  creditors  and  not  the  company,  and 
the  defendant  having  no  claims  against  the  creditors  which  he  could 
set  off  had  the  action  been  instituted  by  them  instead  of  by  the  receiv- 
ers on  their  behalf,  he  has  none  against  their  representatives  in  this 
suit.  Id. 

8.  Relation  of.  The  double  character  in  which  receivers  act,  as  represen- 
sentatives,  in  some  relations,  of  the  company,  and,  in  others,  of  ike 
creditors  of  the  company,  is  forcibly  illustrated  in  this  case.  Id. 

REFEREE. 

1.  Sale  bt  under  foreclobure  ;  remedy  of  parties  aoorieved  bt. 
Where  a  referee,  under  a  decree  of  foreclosure,  effects  a  sale  of  premises 
upon  terms  not  authorized  by  the  decree,  the  remedy  of  parties  aggrieved 
is  to  be  sought  by  an  order  vacating  the  sale  and  directing  a  resale  of 
the  premises.  HotchkiM  v.  Clifton,  Air  Cure,  170. 

3.  Rights  of  purchasers  at  sale  bt.  Parties  who,  in  good  &ith,  have 

bid  upon  property  upon  the  terms  offered  by  the  referee,  and  made 
payment  accordingly,  cannot  be  compelled  to  pay  any  sum  in  excess 
of  such  bid,  upon  the  ground  that  such  sum  is  required  to  make  the 
bid  correspond  with  the  terms  upon  which  alone  the  referee  was  author- 
ized to  make  the  sale.  Id, 

RELIEF. 
See  "PBAcmcR^Bditf. 

REMEDY. 

See  CoiocON  Carrier,  1,  2. 

See  Practice — Remedy, 

See  Practice —  Undertaking  on  Appeal. 

RENTS  AND  PROFITS. 

Of  lands  ;  RIGHTS  OF  JUDGMENT  DEBTOR  AND  HIS  FRAUDULENT  GRANTEE 

IN.  As  the  judgment  debtor  may  enjoy  the  rents  and  profits  of  the  lands 
upon  which  the  jud^^ent  against  him  is  a  lien,  until  a  sale,  or  bill 
filed  to  reach  them,  so  his  grantee,  though  fraudulently  procuring 
a  title  in  himself  in  order  to  destroy  the  lien  of  the  judgment,  cannot 
be  required  to  account  to  the  judgment  creditor  for  the  rents  and  profits 
of  the  lands  while  in  possession  under  such  title.  Warner  v.  Blakeman, 
187. 

REPLEVIN. 
Action  in.  See  Orommelin  v.  Ifew  York  and  Harlem  B.  B.  Co.,  90. 

REVISED  STATUTES. 

1.  Sections  81-84, 1  Revised  Statutes,  construed  and  applied  to  a  convey- 

ance, by  a  devisee  for  life,  having  power  of  testamentary  disposition. 
Fre^>om  v.  Wagner,  27.  [See  head-note  1,  subd.  4.] 

2.  Section  35, 1  Revised  Statutes,  725,  applied  to  conveyance  of  remainder 

over  under  a  devise.  Id.  [See  head<aote  1,  subd.  8.] 
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8.  The  proTinon  of  the  Reyised  Statutes  (3  R.  8. 181,  §  72,  6th  ed.),  ghrin^ 
to  the  final  decree  of  a  aonogate,  upon  the  fiiud  settlement  of  an 
account,  etc.,  the  same  force  and  effect  as  the  decree  or  jadgment  of 
any  other  court  of  competent  jurisdiction,  applies  onlj  to  a  decree  and 
judj^ent  made  according  to  law,  and  within  the  jurisdiction  of  the 
surrogate,  and  not  to  a  decree  or  judgment  where  that  officer  has 
plainly  exceeded  his  authority.  Tucker  t.  Tucker,  136. 

4  The  limitation  of  actions  upon  disputed  or  rejected  claims  against  the 
estate  of  a  deceased  party,  prescribed  by  section  88  (2  R.  S.  89).  is  appli- 
cable only  to  cases  where  tne  presentation  and  rejection  of  the  claim 
<Mscurs  after  the  publication  of  the  notice  requiring  creditors  to  present 
their  elaims  against  the  estate.  (Whitmore  v.  JPbom,  1  Denio,  159.)  Id. 

&  COHCSRHiHa  B8TATB8  IK  LAKD.  See  Sheridan  ▼.  ffifum,  569. 

See  Statutbb. 

RIGHT  OP  ACTION. 

See  Dower,  2. 

Bee  PtLAcncK^  Eight  €f  Action, 

RIGHT  OF  WAT. 

1.  Oyer  JjAXDS  from  hxcbssitt.  The  prindple,  that  the  grantor  of  lands, 

to  which  there  is  no  access  except  by  jiiming  over  ouer  lands  of  tiie 
grantor,  conyeys  with  the  grant  the  right  of  way  over  such  other 
lands  to  the  premises  conveyed,  is  fully  sustained  by  all  the  authorities, 
ancieat  and  modem.  Simmons  t.  Sines,  158. 

2.  The  real  point  in  the  conf  royersr  relates  to  the  question  of  fact,  found 

by  the  referee,  as  to  whether  the  plaintiff  (alleged  grantor)  ever  had 
title  in  the  lands  to  which  right  of  way  of  necessity  over  plaintiff^s 
lands  is  claimed  by  defendant.  The  finding  of  the  referee  was  sup- 
ported by  the  following  evidence :  The  plaintiff,  while  owner  of  the 
lot  over  which  right  of  way  was  claimed,  purchased,  from  one  O.,  the 
lot  in  question,  to  which  there  was  access  only  over  the  said  lands  of 
plaintiff  He  gave  his  note  for  the  purchase  money,  received  from  G. 
a  contract  to  convey,  and  entered  into  possession.  Subsequently,  G. 
bought  back  the  lands  so  contracted  to  be  conveyed  by  him,  the  ind- 
dents  of  such  purchase  being  his  surrender  of  the  note  to  plaintiff 
and  receiving  baclL  firom  him  the  contract.  Held,  tlut  plaintiff,  by  his 
purchase  and  possession,  became  the  owner  in  equity  of  the  lands,  and 
that  the  subsequent  transaction  with  G.  was  a  sale  to  him  of  this 
equitable  title,  by  an  agreemefnt  binding  in  equity,  and  he  is  presumed 
to  have  transferred  therewith  an  equitable  right  of  way  to  and  from 
such  lands,  without  which  there  could  be  no  beneficial  enjoyment 
thereof.  The  point  determined  as  above  will  be  better  understood  by 
comparing  the  argument  of  appellant's  counsel  with  the  opinion  of 
Grotbr,  J.,  which  see.  Id. 

RULE. 

1.  GONCKRNINa  NBOLBCT  TO  ENFORCE  A  REMEDY  JK  FENDIlffG  ACTION.  The 

rule,  that,  where  a  party  to  an  action  can  enforce  a  remedy,  but  neg- 
lects to  do  so,  he  cannot  resort  to  a  new  and  independent  action  to 
accomplish  the  same  result,  can  be  invoked,  only  where  the  right  in 
question  not  only  exists,  but  where  there  is  full  importunity  to  assert 
the  right,  and  ask  for  the  remedy,  in  an  action  affording  opportunity  to 
present  the  claim ;  and  where  an  issue  is  or  can  be  legitimately  framed 
to  try  it,  and  the  court  has  jurisdiction  both  of  the  parties  and  of  the 
subject-matter.  Matthetot  v.  Duryee,  525. 

2.  In  partition  of  real  estate.  See  Partition,  1,  and  4,  subdivisions  7, 8. 

3.  Of  construction.  See  Construction. 
4  Of  evidence.  See  Eyidence,  18. 
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SALE. 

1.  Sals  and  Delivery. 

2.  Sale  and  Purchase. 

3.  Sale  of  Property  Exempt  from  ExeeuHon. 

4.  Sale  of  Real  Property  by  Ueferee,  under  Ibredosure. 

5.  Sale  ofBeal  Property  under  Decree  in  Partition, 

1.  Sals  and  Dbliybrt. 

1.  Acceptance  tn^DER :  chabob  concerkino.  Where,  m  an  action  for  the 

sale  and  delivery  of  merchandise,  the  essential  question  relates  to  the 
acceptance  hj  the  defendant  of  the  property  in  question,  and  the  testi- 
mony of  the  plaintiff,  if  undisputed,  would  not  establish  the  fact  of 
acceptance  by  the  defendant,  as  a  lefi^  conclusion,  it  is  error  for  the 
court  to  charge,  that,  if  the  jury  credit  the  testimony  of  the  plaintiff 
and  his  witnesses,  their  verdict  must  be  in  liis  favor.  The  jury  should 
be  directed  to  find,  specifi<»J]y,  whether,  from  all  the  testimony  in  the 
case,  there  was  an  acceptance  on  part  of  the  defendant.  Smith  v.  i^ew 
York  Central  R  B.  Co.,  180. 

2.  What  conbtittitss  DELtVEBY  of  a  deed.  An  absolute  delivery  is  one 

which  is  complete  upon  the  actual  transfer  of  the  instrument  fhmi  the 
possession  of  the  grantor ;  it  may  be  by  acts  merely,  by  words  merely, 
or  by  both  combined,  but,  in  all  cases,  an  intention  that  it  shall  be  a 
delivery  must  exist.  Hence,  where  a  deed  was  placed  in  the  hands  of 
a  party,  upon  his  paying  an  advance  upon  the  purchase  price  named  in 
the  deed,  he,  at  the  time,  declaring  that  he  would  not  then  agree  to 
take  the  property  conveyed,  but  would  determine  in  a  day  or  two,  and, 
if  he  concluded  to  accept  the  conveyance,  would  pay  the  balance,  and 
if  not,  would  return  the  deed  and  receive  back  the  money  advanced, 
and,  within  the  time,  did  resolve  not  to  accept  the  same,  and  received 
back  the  money,  though  under  a  fraudulent  pretext  retaining  the  deed 
and  having  it  recorded, — there  was  no  delivery  such  as  the  law  re- 
quires to  give  effect  to  a  conveyance.  Ford  v.  James,  800. 
8«  Where  a  deed  is  void,  for  the  reason  that  it  was  never  delivered,  all 
titles  derived  therefrom  by  subsequent  conveyances  must  of  necessity 
fall  with  it.  Id, 

See  Stattttbs— Q/'^aiMif,  1. 

2.  Bale  AKD  PoBCHASB. 

1.  Of  partnership  nrrBRBST  and  property.  Under  a  sale  of  the  entire 

undivided  interest  of  the  vendor,  in  a  certain  partnership  and  the  prop- 
erty thereof,  in  terms  embracing,  besides  enumeratea  articles,  ''all 
other  property  and  valuable  thing  or  things  belonging  to  said  firm, 
of  every  kind  and  nature ; "  the  balance  of  a  bank  account  to  the 
credit  of  the  said  firm,  but  unknown  to  all  of  the  parties  at  the  time 
of  the  sale  and  transfer,  is  to  be  regarded  as  among  the  properties  sub- 
ject to  such  sale  and  transfer,  and  the  vendee  succeeds  to  the  rights 
therein  of  the  vendor.  Cram  v.  Union  Bank  of  Boehester,  668.  See 
also  Aqrbement,  28-^. 

2.  Of  real  property.  See  Title,  1, 2. 

8.  Sale  of  Property  Exeicpt  FROif  Exbcutiok. 

1.  Liability  for.  The  sheriff,  with  the  plaintiff  and  his  attorney,  being 
present  at  the  levy  under  an  execution,  and  the  former  having  levied 
upon  property  exempt  from  execution,  the  owner  (execution  defend- 
ant) desired  him  to  release  it,  and  was  referred  to  the  plaintiff  (defend- 
ant in  this  actionX  who,  in  turn,  referred  to  his  attorney,  and  he 
ordered  tlie  officer  to  keep  possession  of  the  property.  In  an  action 
aprainst  the  plaintiff  in  that  suit,  for  the  taking  of  this  property,  it  was 
luld,  —  that  the  sheriff  is  the  agent  of  the  plaintiff  in  seizing  the 
property,  and  tlie  directions  of  plaintiffs  attorney,  in  his  presence,  are 
the  same  as  though  given  by  llimself,  xor  he  must  be  deemed  to  have 
sanctioned  and  approved  them.  Armstrong  v.  Dubois,  291. 
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2.  Admissions.  Where,  in  an  action  against  a  plaintiff  in  a  former  soit, 
for  the  taking  of  property  exempt  from  execution,  the  plaintiff  in  this 
latter  action  stipalates,  that  he  "iiU.  admit  upon  the  trial : 

1.  That  the  sheriff  received  no  directions  from  the  defendant  per- 
sonally in  reference  to  the  levy  and  sale ; 

2.  That  the  defendant  took  no  part  in  the  said  levj  and  sale,  and 
had  no  portion  of  the  sale  personaUj ; 

Hddf  that  these  admissions  were  not  inconsistent  with  the  fact  of  defend- 
ant's liahilitj,  where  it  was  proved,  upon  the  trial,  that  the  acts 
complained  of  were  done  hj  the  sheriff  under  the  direction  of  defend- 
ant's attorney,  and  in  defendant's  presence,  and  with  his  knowledge 
and  approvaL  Id, 

8.  It  is  not  material  what  hecame  of  the  goods,  nor  that  the  defendant 
neither  received  them  nor  the  proceeds  arising  from  their  sale.  Id, 

4.  Sale  of  Real  Pbofebtt  bt  Referee. 

1.  Whebe  a  BEFEREE,  under  a  decree  of  foreclosure,  effects  a  sale  of  prem- 

ises upon  terms  not  authorized  hy  the  decree,  the  remedy  of  parties 
aggrieved  is  to  he  sought  hy  an  oiaer  vacating  the  sale  and  directing 
a  male  of  the  premises.  Hotehkias  v.  CUfton  Air  Cure,  170. 

2.  Parties  who,  ik  good  faith,  have  bid  upon  property  upon  the  terms 

oflEered  by  the  referee,  and  made  payment  accordingly,  cannot  be  com- 
pelled to  pay  anv  sum  in  excess  of  such  bid,  upon  the  ground  that  such 
sum  is  required  to  make  the  bid  correspond  with  the  terms  upcm 
which  alone  the  referee  was  authorized  to  make  the  sale.  Id, 

5.  Sals  of  Real  Estate  ukdeb  Decree  nr  Pabtitioii. 

1.  Rule  coNCBRNiiro.  A  partition  being  found  impracticable,  and  a  sale 

decreed  of  the  lands  held  by  the  last  grantee,  out  of  which  the  shares 
of  the  remainder-men  were  to  be  satisfied,  direction  was  given  by  the 
court  below,  that,  in  determining  the  respective  interests  of  such 
grantee,  and  the  remainder-men,  the  lands  held  by  the  prior  grantees, 
and  reserved  to  them  out  of  the  estate,  should  be  estimated  at  the 
same  value  per  acre  as  the  lands  sold.  Held  to  be  erroneous,  and  not 
in  conformity  with  the  decision  rendered  by  the  court.  There  is  no 
rule  of  law  prescribing  such  a  mode  of  declaring  or  fixing  the  value  of 
the  lands  assigned  to  prior  grantees.  The  last  grantee,  who  must  sub- 
mit to  having  the  remainder  assigned  wholly  out  of  his  lands,  is  not 
bound  to  submit  to  a  naked  and  arbitrary  assumption,  that  the  lands 
earlier  conveved,  and  his  lands  later  conveyed,  were  of  equal  value. 
[For  practical  operation,  andpossible  injustice  of  such  distribution,  see 
opinion  of  Woodruff,  J.]  Warfield  v.  Vrane,  448.  The  principle  gov- 
erning the  basis  of  distribution  in  such  case  is  thus  stated :  — 

2.  Where,  on  a  bill  for  a  partition,  a  sale  is  found  necessary,  the  principle 

or  rule  of  partition  is  not  changed.  The  rights  of  the  parties  in  the 
proceeds  oi  the  sale  are  the  same  as  in  the  limds  themselves,  and  their 
several  interests  are  determined  by  the  actual  value  of  the  whole  prem- 
ises. Reserving  to  certain  parties  portions  of  the  estate  by  reason  of 
their  prior  equities,  does  not  affect  the  right  of  the  others,  in  the  adjust- 
ment of  their  respective  interests,  to  have  the  actual  value  of  the 
reserved  portions  of  the  whole  property  brought  to  view.  Id, 

For  full  statement  of  facts  and  principles  involved  in  the  case,  see  Pabti- 
TION,  1-4. 

SATISFACTION. 

Of  MORTGAGE.  See  MORTGAGE. 

SERVICE. 

Of  NOTICE  ON  sheriff,  a  notice  is  properly  and  duly  served  on  the  sheriff 
by  leaving  the  same,  within  the  time  required,  with  an  under-sheriff  in 
charge  of  the  office,  the  sheriff  himself  being  absent, — this  is  equiva- 
lent to  a  personal  service  on  the  sheriffl  FeopU  v.  Dikeman,  93. 
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SET-OFF. 
See  Practigb— iS$^/;  CourUer  CImnL 

SEWERS. 

CONBTRUCTION  OF  PRIVATB  DRAIN  TO  COKNECJT  WITH ;  LTABILITT  OF  COB- 
FOB ATIOH  FOB  KEOLECT  IK.     See  Ck>BFOBATIOHS  —  Munidpoi, 

SHERIFF. 

1.  Idability  of  for  admission  of  prisoner  to  liberties  of  the  Jail  on  an  order 
of  a  judge  given  withoat  authority  of  law.  People  y.  UovUea^  88. 

See  Jail  Ljbertibs,  2. 

3.  LiABniiTT  OF  BUKvriKS  OF.  The  essential  (jnestion  determined  in  this 

case  is  the  liability  of  thesuietieBof  a  shenff,  under  section  202,  of  the 
Code,  upon  a  Judgment  obtained  against  him  as  bail  for  a  party  imder 
arrest,  in  consequence  of  the  sheriff's  neglect  to  justify  ball  under  sec- 
tion 201  of  the  Code,  and  may  be  stated  as  follows :  The  liability  of 
the  sheriff,  under  section  201  of  the  Code,  is  an  official  and  not  a  per- 
sonal liability,  and  under  section  202,  his  sureties  are  liable  for  any 
default  of  the  sheriff  as  1)ail,  incurred  by  him  under  the  proyisions  of 
section  201.  PeopU  t.  Dikeman,  98. 

8.  Byidkncb.  In  an  action  upon  the  official  bond  of  a  sheriff  to  collect  a 
deficiency  of  a  judgment  recovered  against  him  as  bail,  evidence  con- 
cerning the  insolvency  of  the  prindpal  is  immaterial,  and  its  exidusion 
not  error,  for  the  reason  that  the  sheriff  is  liable  for  the  whole  amount 
of  the  judgment  recovered  i^^ainst  the  principal  debtor  (not  exceeding 
the  amount  spedfied  in  the  order  of  arrest)  hence  his  suieties  are  liable 
for  the  entire  deficiency  of  the  judgment.  Such  an  action  is  unlike 
that  for  an  escape,  where  the  recovery  is  restricted  to  the  damages  act- 
ually sustained,  and  where  evidence  of  the  insolvency  of  the  party  in 
arrest  would  be  admissible  upon  the  question  of  damages.  Id, 

4.  Is  AQENT  of  judgment  creditor  in  levying  upon  property  in  execution. 

Armstrong  v.  DubaU,  291. 

5.  Sbbvics  OF  KOTiCB  ON.  See  Sbbticb. 

SLANDER  OF  TITLE. 

1.  An  action  is  maintainable  for  slander  of  title  to  property,  whether  the 

same  be  real  or  personal.  Like  v.  MeKimtrp,  897. 

2.  In  an  action  against  a  party  for  falsely  and  maliciously  asserting  title  to 

property  to  the  injury  of  the  plaintiff,  the  court  will  consider  onlv 
what  is  palpably  the  subject-matter  of  ^the  controversy,  that  to  which 
the  plaintiff  in  fact  claimed  title,  and  to  which,  if  to  any  thing,  the 
injury  by  defendant's  adverse  claim  was  done.  Id. 

8.  Hence  where  the  subject-matter  of  the  alleged  slander  was  a  growing 
crop  of  rye,  upon  premises  of  which  the  plaintiff's  lease  would  expire 
long  before  the  maturity  of  the  crop,  and  which  the  plaintiff  had  offered 
for  sale,  and  to  which  the  defendant  had  publicly  claimed  title  in  him- 
self as  owner  of  the  premises,  etc., — hM,  that  it  was  the  matured 
crop  that  was  the  subject  of  the  sale,  and  not  merely  the  plaintiff's 
interest  or  title  in  the  crop  to  the  expiration  of  his  lease, — whence  it 
follows,  that  it  is  the  plaintiffs  title  to  the  matured  crop,  and  not  his 
present  and  temporary  interest  or  use  therein,  that  must  be  established 
as  against  the  defendant's  claim,  in  order  to  maintain  the  action.  Id. 

4.  Evidbncb  concbbnino  tttlb  in  action  fob.  Where  a  lease  of  farm 
premises  would  expire  April  1, 1862,  and  the  lessee,  as  against  the 
lessor,  claims  title  to  a  growing  crop  of  rye  that  will  not  mature  until 
the  summer  or  fall  of  that  year,  and  introduces  evidence  to  show,  that, 
in  the  fall  of  1801,  the  lessor  assisted  him  in  preparing  the  ground  for 
the  rye,  and  encouraged  him  in  sowing  the  same,  and  tliat,  as  part  con- 
sideration for  the  privilege  of  harvesting  the  lye,  he  (the  lessee)  put 
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into  the  groand  timothj  seed  for  tbe  lessor's  benefit, — Jkdd,  that  there 
was  evidence,  upon  which  a  joiy  might  infer,  that  the  crop  to||rether 
with  the  privilege  of  harvesting  the  same,  belonged  to  the  lessee ;  and 
such  an  arrangement  between  the  parties  would  not  be  invalid  under 
the  statute  of  frauds.  IcL 

5.  The  finding,  upon  evidence  like  the  above,  that  the  crop  belonged  to  tho 
lessee,  was  equivalent  to  finding,  that  the  declaration  of  the  lessor,  that 
the  crop  was  his.  was  untrue,  and  laid  the  foundation  for  an  action  for 
damages  hy  the  lessee  for  injuries  sustained  hy  reason  of  such  declara- 
tion. Id. 

0.  In  an  action  for  slander  of  title,  the  plaintiff  must  maintain  that  the  lan- 

guage complained  of  was :  1,  false ;  3,  injurious ;  8,  malicious.  Id. 

7.  Although  the  evidence  of  malice,  in  an  action  for  slander  of  property,  be 

not  very  strong,  if  there  be  evidence  tending  to  such  conciuaion,  it  is 
proper  to  submit  the  question  to  the  jury.  Id. 

8.  The  presumption  of  malice  is  not  overcome  by  showing,  that  the  defend- 

ant acted  under  the  advice  of  counsel,  unless  it  also  appears,  that  he 
had  truthfully  disclosed  to  his  counsel  all  the  material  nets  within  his 
knowledge ;  and  where  it  appears,  that  his  statements  to  his  counsel 
were  the  same  as  those  made  in  his  testimony  on  the  trial,  which  were 
in  conflict  with  other  testimony  on  points  within  his  own  perponal 
knowledge,  the  jury  have  justification  in  finding  that  he  did  not  make 
a  truthfiu  disdosnre  of  all  the  £Mts  within  his  uowledge.  Id, 

SPECIAL  PROCEBDINeS. 
See  l?nJLcmcR"^  Special  ProeeMng$. 

SPECIFIC  PERFORMANCE. 

See  AftRKRMBMT,  1-S. 

STATUTES. 

1.  (knitructionandSlffeetofm 

2.  Of  Frauds. 

8.  O/LimUaiionB. 

See  Revtbisd  Stattttes. 

1.  COHSTBUCnON  AND  EFFBGT  OF. 

1.  Of  act  oolfCEiurnro  fences  bt  railroad  coMPAmss.  Section  4i 

of  the  general  railroad  act  (ch.  140,  Iaws  of  1850),  reqiUrinir  railroad 
companies  "to  erect  and  maintain  fences  on  the  sides  of  their  road, 
of  the  height  and  strength  of  a  division  fence,  as  required  by  law/' 
is  not  a  nullity,  because  there  is  no  statute  defining  the  height  and 
strength  of  dii^on  fences ;  but  is  to  be  construed  in  the  light  of 
the  evident  purpose  and  intention  of  the  legislature,  by  this  provision, 
to  afford  protection  to  life  and  property,  and  must  be  understood  to  re- 
quire these  companies  to  inclose  their  track  with  substantial  fences* 
sufficient  at  least  to  turn  cattle  and  horses  that  are  orderly  and  quiet 
Tollman  v.  Syraeuse,  Bin^ghamton  and  New  York  B.  M.  Co.,  128. 

2.  "  A  statute  made  pro  bono  pubUeo  is  to  be  construed  in  such  a  manner, 

that  it  may,  as  far  as  possible,  attain  the  end  proposed,"  and  *'  all 
'     statutes  made  for  the  convenience  of  the  public  ought  to  have  a  liberal 
construction."  Id, 

8.  Decree  of  surrogate.  The  provision  of  the  Revised  Statutes  (8  R.  S. 
181,  §  72,  5th  ed.),  giving  to  the  final  decree  of  a  surrogate,  upon  the 
final  settlement  of  an  account,  etc,  the  same  force  and  efibct  as  the 
decree  or  judgment  of  any  other  court  of  competent  jurisdiction,  applies 
only  to  a  decree  and  judgment  made  according  to  law,  and  within  the 
juriisdiction  of  the  surrogate,  and  not  t<r  a  decree  or  judgment  where 
that  officer  has  plainly  exceeded  his  authority.  Tucker  v.  Tucker,  13<^ 
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4.  Where,  after  the  exeoation  of  an  undertaking  in  the  nsnal  form  to  star 

exeeation  upon  an  appeal,  the  law  was  amended  (Iaws  of  1858,  oh.  800. 
§  11,  subd.  6),  anthoriadng  the  Court  of  Appeals,  in  its  discretion,  to 
allow  ten  per  cent  damages  for  delaj,  and,  upon  the  aMrmance  of  the 
judgment  m  such  case,  the  court  did  make  an  allowance  of  five  per  cent 
for  the  delay,  hM, — that  the  sureties  were  not  discharged  from  their 
liability  by  reason  of  this  statutory  increase  in  the  amount  of  damages 
that  might  be  awarded  on  affinnanoe  of  the  judgment.  Borner  t. 
Lyman,  287. 

5.  Of  act  concsrniko  fbncbs  by  bailroad  compakibs.  The  language 

of  the  66th  section  of  the  general  railroad  act,  as  amended  in  1854 
(3  R.  S.  5th  ed.,  g  56.  p.  690),  in  the  following  words :  '*  So  long  as  such 
fences  shall  not  be  xnade,  and  when  not  in  good  repair,  such  railroad 
corporation  shall  be  liable  for  damages,  which  shall  be  done  by  the 
agents  or  engines  of  such  corporation,  to  cattle,  horses,  etc.,  thereon,"  is 
not  to  be  construed  literally,  so  as  to  render  a  railroad  corporation  liable 
for  injuries  occasioned  upon  its  road,  at  a  time  when  such  fence  is 
temporararily  out  of  repair,  without  &ult  or  negligence  in  any  manner 
imputable  to  the  company.  Murray  v.  N&w  Tcrk  CVnIraf  R,  B,  Co,,  274. 

6.  Where  the  legislative  intent  is  manifest,  the  letter  of  the  statute  must, 

upon  the  most  familiar  rules  of  construction,  yield  to  the  spirit.  Id. 

7.  Section  6,  chapter  828,  Iaws  of  1868,  conceming  appeals  in  summary 

proceedings,  etc.    See  Practics — Bpedal  PnK46dinff9, 8. 

2.  Statutb  OF  Fbauds. 

1.  A  contract  for  the  sale  and  deliveiy  of  a  quantity  of  wood,  though  the 

the  same  be  at  the  time  in  standing  trees,  is  not  a  contract  for  work 
and  labor,  so  as  to  take  the  transaction  out  of  the  statute  of  frauds. 
SmUh  V.  New  York  Central  B,  B.  Co,,  180. 

2.  Where  a  lease  of  fiam  premises  would  expire  April  1, 1862,  and  the  lessee, 

as  agunst  the  lessor,  claims  title  to  a  growing  crop  of  rye  that  will  not 
mature  until  the  summer  or  fall  of  that  year,  and  introduces  evidence 
to  show,  that,  in  the  &11  of  1861,  the  lessor  assisted  him  in  preparin^f 
the  ground  for  the  zye,  and  encouraged  him  in  sowinff  the  same,  and 
that,  as  part  consideration  for  the  privilege  of  harvesung  the  rye,  he 
(the  lessee)  put  into  the  ground  timothy  seed  for  the  lessor's  benefit,  — 
held,  that  there  was  evidence,  upon  which  a  jnry  might  infer  that  the 
crop,  together  with  the  privilege  of  harvesting  the  same,  belonged  to 
the  lessee ;  and  such  an  arrangement  between  the  parties  would  not  be 
invalid  under  the  statute  of  firauds.  Like  v.  MoEinetry,  897. 

8.  STATtriB  OF  LmiTATioire. 

Ih  hatteb  of  dibputbd  claims  aoainbt  an  estate.  The  limitation  of 
actions  upon  disputed  or  rejected  claims  against  the  estate  of  a  de> 
ceased  party,  prescribed  by  section  88  (2  R.  S.  89),  is  applicable  only 
to  cases  where  the  presentation  and  rejection  of  the  claim  occurs 
after  the  publication  of  the  notice  requiring  creditors  to  present  their 
claims  against  the  estate.  {WhUmort  v.  FiMe,  1  Denio,  159.)  Tucker  t. 
Tucker,!^. 

STAY  OF  PBOCEEDINQa 
See  Practice— /6!f(^  of  Froeeedingi. 

STREETa 

GOKSTBUCTIOK  OF  BEWEB8  AND  DRAINS  X7NDBB ;  LIABIUTT  OF  COBFORA. 
TION  FOR  NEGLIOBNGE  IN.     Bee  CORPORATIONS  —  MunMpal,  IS, 

STRICT  CONFORMITY. 

To  THE  fiTATirrE.  In  the  use  of  the  remedy  in  summary  proceedings  to 
recover  possession  of  land,  parties  must  be  held  to  keep  strictly  within 
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the  pale  of  the  law,  and  oonform  their  proeeedings  strietlj  io  the  de- 
mands of  the  statate,  if  thej  expect  to  have  their  prooeedinge  tmitainfid 
People  ▼.  Boeardman,  (18. 

SUMMARY  PROCEEDINGS. 
To  Baoovm  possession  of  ulnd.  See  P&acticb  ;  Same  title,  sobdiT.  28. 

SURETIES. 

1.  The  eewntial  qaestion  determined  in  this  case  is  the  liahUitj  of  the  sure- 

ties of  a  sheriff,  under  section  202  of  the  Code,  apon  a  jodgm^it  obtained 
against  him  as  bail  for  a  party  nnder  arrest,  in  consequence  of  the 
sheriff's  neglect  to  justify  l»il  under  section  201  of  the  Code;  and  maj 
be  stated  as  follows:  The  liability  of  the  sheriff,  under  section  201  of 
the  Code,  is  an  official  and  not  a  personal  liability,  and  under  section 
S^,  his  sureties  are  liable  for  any  default  of  the  sheriff  as  bail,  incurred 
by  him  under  the  provisions  of  section  201.  People  v.  Dikema%,  2S. 

2.  In  an  action  upon  the  official  bond  of  a  sheriff  to  collect  a  deficiency 

of  a  judgment  recovered  against  him  as  bail,  evidenoe  concerning  the 
insolvency  of  the  principal  is  Immaterial,  and  its  exdusion  not  error, 
for  the  reason  that  the  sheriff  is  liable  for  the  whole  amount  of  the 
judgment  recovered  against  the  principal  debtor  (not  exceeding  the 
amount  specified  in  the  order  of  arrest),  hence  his  sureties  are  liable  for 
the  entire  deficiency  of  the  judgment.  Such  an  action  is  unlike  that 
for  an  escape,  where  the  recovery  is  restricted  to  the  damages  actually 
sustained,  and  where  evidence  of  the  insolvency  of  the  party  in  arrest 
would  be  admissible  upon  the  question  of  damages.  Id, 

8.  The  sureties,  in'  an  undertaking  upon  an  appeal,  enter  into  the  same, 
subject  V>  the  power  of  the  legislature  to  change  the  law  in  respect  to 
the  damages  that  may  be  awarded,  and  are  bound  by  the  contract  con- 
strued by  the  law  as  it  exists  at  the  time  when  they  are  called  upon  to 
perform  it.  Homer  v.  Lyman,  287. 

4.  Where,  after  an  undertaking  in  the  usual  form  to  stay  execution  upon 
an  appeal,  the  law  was  amended  (Laws  of  1858,  ch.  806,  §  11,  subd.  6), 
authorizing  the  Court  of  Appeals,  in  its  discretion,  to  allow  ten  per 
cent  damages  for  delay,  and,  upon  the  affirmance  of  the  judgment  in 
such  case,  the  court  did  make  an  allowance  of  five  per  cent  for  the 
delay, — Md,  that  the  sureties  were  not  discharged  Ircnn  their  liability 
by  reason  of  this  statutory  increase  in  the  amount  of  damages  thi^ 
might  be  awarded  on  affirmance  of  the  judgment.  Id, 

6.  If  it  were  true  that  an  amendment  increasing  the  damages  that  might 
be  allowed  could  only  operate  prospectively,  and  to  cases  thereafter 
brought  on  appeal,  the  allowance  of  the  statutory  increase  in  a  case 
pending  at  the  time  of  the  passage  of  the  amendment,  though  an  error, 
would  not  discharge  the  sureties  from  their  liability,  but  would  be  the 
ground  for  a  motion  to  correct  the  erroneous  judgment,  and  such  motion 
could  be  made  only  in  the  original  cause,  according  to  the  practice  in 
in  this  State,  and  the  question  cannot  be  raised  by  the  sureties  in  an 
action  against  them  upon  their  undertaking.  Id. 

0.  This  case  presents  no  analogy  to  those  in  which  parties  by  their  own  acts 

have  cha^D[ed  their  contract  to  the  prejudice  of  the  surety  %vithout  his 
consent.  Jm. 

SURROGATES. 
See  Practice — SurrogaUs. 

TITLE. 

1.  Conditions  of  a  perfect  title  under  a  deyibs.  J.  O.  bequeathed  all 

his  real  and  personal  estate  to  his  wife,  E.  G.  O.,  and  his  daughter,  S. 
A.  O.  E.,  to  each  the  equal  one-half  part  thereof,  share  and  shue  alUce, 
subject  to  the  following  restrictions  or  limitations,  to  wit,  —  that  his 
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wife,  at  any  time  after  his  decease,  might  make  sach  testamentaij  dis- 
poeition  of  the  property  and  estate  given  her  as  should  seem  just  and 
proper ;  but,  in  the  event  of  her  death  intestate,  and  without  issue^ 
she  should  be  deemed  to  have  held  the  same  for  and  during  her  life 
only,  and  not  absolutely  or  in  fee,  — and  in  that  case,  whatever  should 
remain  of  the  same  property  and  estate,  was  bequeathed  to  his  said 
daughter,  S.  A.  O.  £. ;  and  in  case  of  the  death  of  the  daughter  with- 
out issue  and  intestate,  she  should  be  deemed  to  have  held  the  same 
for  and  during  her  life  only,  and  not  in  fee  or  absolutely,  —  and  in 
that  case,  whatever  should  remain  of  the  same  property  and  estate 
was  bequeathed  to  his  wife.  The  plaintifis  (devisees  under  this  will) 
■contracted  with  defendant  to  convey,  and  he  to  purchase,  certain  pre- 
mises which  were  a  part  of  the  property  devised  as  above.  At  the  time 
designated  for  the  execution  of  the  oonveyance,  the  plaintifiBs  tendered 
a  full  covenant  warranty  deed  of  the  premises,  properly  executed  and 
acknowledged,  which  the  defendant  refused  to  accept,  alleging  that 
plaintiffs'  title  was  not  good,  and  hence  the  deed  did  not  convey  such 
a  title  as  he  had  contracted  for.  In  this  action  to  enforce  specinc  per- 
formance against  the  defendant,  the  only  question  presented  is,  whether 
the  plaintiffs  (devisees  under  the  said  will)  could  convey  to  the 
defendant  an  absolute  and  perfect  title  in  fee  to  these  premises,  thus 
devised  to  them  under  the  provisions  above  cited :  Held,  — 

a.  The  deed  tendered  would  invest  the  defendant  with  all  the 
estate  and  interest  which  is  vested  in  the  plaintiffs  by  the  devise,  and 
bar  the  plaintiflb,  and  all  claiming  through  them  as  heirs  at  law, 
from  asserting  title  to  the  premises. 

b.  The  death  of  either  devisee,  leaving  issue,  oonld  not  impair  the 
title  of  the  defendant,  for,  in  such  case,  the  qualification  in  the  second 
item  of  the  will  would  not  become  operative  as  a  limitation  of  the 
first  clause,  and  the  devisee  would  then  be  deemed  to  have  taken  in 
fee,  and  her  conveyance  in  fee  would  have  full  operation.  That  is, 
in  such  case,  the  event  upon  which  the  devise  created  a  life  estate 
only,  not  happening,  the  first  clause  of  the  will,  creating  an  estate  in 
fee,  being  no  longer  limited,  would  be  left  to  operate. 

e.  If  the  first  taker  shouldidie  without  issue,  the  title  of  the 
defendant  could  not  be  impaired  by  that  contingency,  foi)  then  the 
estate  would  go  to  the  remaining  devisee.  But  this  interest  of  the 
other  devisee,  under  the  will,  is  an  expectant  future  estate ;  it  is  a  con- 
tingent remainder  over  to  her,  which  remainder,  under  our  statute 
(1  R.  S.  725,  §  85),  passes  by  her  deed,  and  by  uniUn^  with  that  of 
the  first  taker  —  in  the  deed  tender^^d— she  and  her  heirs  are  forever 
concluded. 

d.  The  power  of  testamentary  disposition  conferred  by  the  will 
upon  the  devisees,  in  the  light  of  sections  81,  82,  88  and  84  of  1 
Revised  Statutes,  is  to  be  construed  as  an  absolute  power  of  disposi- 
tion, through  the  exercise  of  which  by  the  devisees  (pUdntifiB),  the 
purchaser  would  take  an  absolute  title  in  fee.  Frewcm  v.  Wag* 
ner,  27. 

2.  The  essential  principle  involved  and  determined  above,  may  be  summed  up 
and  stated  in  the  following  proposition :  A  devise  of  an  estate  for  life, 
coupled  with  a  general  and  beneficial  power  of  testamentary  disposi- 
tion, confers  an  absolute  power  of  disposition  in  respect  to  the  rights 
of  creditors  and  purchasers,  whereby  a  conveyance  by  the  devisees 
under  such  will,  of  an  estate  in  fee  in  the  premises  so  devised,  vests  in 
the  purchaser  a  good  and  valid  title  to  the  premises  so  conveyed.  Id. 

8.  Where  a  deed  is  void,  for  the  reason  that  it  was  never  delivered,  all  titles 
derived  therefrom  by  subsequent  conveyances  must  of  necessity  fall 
with  it.  J^brd  v.  James,  300. 

4.  Of  wife  as  against  creditors  of  her  husband.  Where  the  legal 
title  to  property  is  in  the  wife  as  against  her  husband,  it  cannot  be 
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seised  bj  his  crediton  to  satisfy  his  debts,  witbont  proof  that  ber  tide 
is  merely  colorable  and  frandiUent  as  afifainst  tbe.  creditors  of  the  bos- 
band.  (Gage  t.  Dauehy  db  Beekman,  84  N.  Y.  293.)  Klwnder  ▼.  Z^ntk, 

aoi. 

5.  Under  existing  statntes,  a  married  woman  may  manage  her  separata 

property  through  the  agency  of  her  husband,  indthout  subjecting  it  to 
the  claims  of  his  creditors.  {BvMey  ▼.  WelU,  S3  N.  Y.  618.)  M. 

6.  The  application  of  an  indefinite  portion  of  her  income,  by  a  wife,  to  the 

support  of  her  husband,  does  not  impair  the  title  of  tike  wife  to  her 
property.  (Same  ea$e.)  Id, 

7.  Prior  bquitobs  of.  Where  an  estate  in  fee  of  one  undivided  half  of 

certain  premises,  and  a  life  estate  in  the  other  nndivided  half  of  the 
same,  with  remainder  over  in  fee  to  the  h^rs  of  the  devisee  of  the  life 
estate,  are  united  in  the  same  person,  who  conveys  the  same  (in  fee)  in 
parcels  ihnn  time  to  time,  expressly  excepting  the  prior  from  the  open- 
tion  of  the  subsequent  conveyances ;  upon  application,  after  the  decease 
of  the  devisee  for  life,  of  one  of  the  remainder-men  of  the  Ufe  estate  for 
a  partition  of  the  estate  according  to  the  terms  of  the  devise,  dBlect  will 
be  given  to  the  earlier  as  against  the  later  conveyances,  so  as  to  secure 
to  the  holders  under  the  former,  so  fiir  as  practicable,  thdr  titles  in  fee. 
And  where,  in  such  case,  a  partition  is  found  to  be  impracticable,  and  a 
sale  is  decreed,  the  lands  must  be  sold  in  the  inverse  order  of  aliena- 
tion, and  the  proceeds  of  the  sale  must  be  distributed  to  the  remainder- 
men after  the  life  estate,  and  their  grantees,  npon  the  basis  of  the  actual 
value  of  the  whole  premises  (exclusive  of  buildings,  etcX  and  not  npcna 
an  assumed  equality  in  the  value  of  the  sold  and  unsold  portions.  Ke- 
serving  to  certain  parties  portions  of  the  estate  by  reason  of  their  prior 
equities,  does  not  affect  the  right  of  the  others,  in  the  adjustment  of 
their  respective  interests,  to  have  the  actual  value  of  the  reserved  por- 
tions of  the  whole  property  brought  to  view.  Warfleld  v.  Crane,  448. 

For  full  statement  of  facts  and  principles  involved  in  the  case,  see  Parti- 
tion, 1-4. 

•   8!  False  allegation  of  title.  See  Slander  of  Title. 

9.  Slander  of  title  to  real  property.  Action  xaintainablb  fob. 
Evidence  concerning.  Bbquisttes  to  maintain  action  for.  See 
Slander  of  Title. 

10.  EqUTTABLR  title,  IN  QUESTION  OF  RIGHT  OF  WAT  FROX  NECSSfllTT. 

See  KiGHT  OF  Wat. 

TRUSTEES. 
1.  Fraudulent  conveyancer  of  land  xade  a  trubteb  of  the  owner 

OF  THE   EQUITABLE  INTEREST  IN  THE  ESTATE.  Though  a  judgment 

creditor  has  simply  a  Hen  on  lands  of  the  debtor,  which  can  ripen  into 
tiUe  only  by  a  sale  and  conveyance,  yet,  where  a  f^udnlent  convey- 
ance has  been  so  far  efibctnal,  as,  in  favor  of  a  bona  fide  purchaser,  to 
withdnw  the  land  from  the  legal  operation  of  the  lien,  a  court  of 
equity  will  arrest  the  proceeds  of  the  conveyance  in  the  hands  of  the 
fraudulent  conveyancer,  or  direct  those  in  the  hands  of  the  bona  fide 
purchaser,  not  paid  over,  to  be  applied  in  satisfaction  of  the  judgment 
thus  fraudulently  deprived  of  its  lien.  In  effect,  the  fraudulent  con- 
veyancer is  thus  made  a  trustee  of  the  judgment  creditor,  and  is 
required  to  account  to  him,  through  his  agent,  the  receiver,  in  that 
capacity.  Warner  v.  Blakeman,  487. 

8.  Of  an  express  trust.  For  what  constitutes  a  trustee  of  an  express 

trust,  within  the  meaning  of  section  118  of  the  €k>de,  so  as  to  authorise 
an  action  to  be  brought  by  the  trustee  without  joinder  of  the  benefi- 
tAATv  of  the  trust,  see  statement  (p.  516),  and  opinion  (p.  624).  Cummini 
V.  Barkalow,  614. 

See  Bbceivjer. 
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UNDERTAKING. 
Bee  Practicb —  Undertaking  on  AppeaL 

VENDOR  AND  VENDEE. 

Dictum.  Iir  a  sals  akd  purchase  of  ak  inusbsw  aitd  fbopertt  ts  a 
FARTNERsmp.  The  yeodee  having  agreed  to  assmne  the  vendor's  pro> 
portion  of  all  the  existing^  debts  of  the  firm,  his  liability  cannot  be 
limited  to  an  amount  merely  sapposed,  at  the  time,  to  embrace  all  of 
such  debts,  but  is  determined  by  the  actual  indebtedness,  be  the  same 
more  or  less  than  what  is  understood  to  be  the  amount  of  such  debts. 
Oram  y.  Uhian  Bank  of  Rochester,  558. 

See  Sals — and  Purchase, 
See  Title,  1, 2. 

VERDICT. 
See  Practice  —  Verdict. 

VESTED  ESTATE. 
See  Estates  tr  Lajbo),  4 

VESTED  FUTURE  ESTATE. 
See  Estates  in  Land,  5,  6. 

VESTING. 

1.  Of  an  estate  under  a  dbyisb.  Where  a  testator  devises  to  his  wife, 

during  the  term  of  her  natural  life,  his  entire  estate,  and,  after  her 
death,  the  same,  share  and  share  alike,  unto  his  children  who  may  at 
her  decease  be  living,  the  estate  does  not  yest  in  the  children  until  the 
dceease  of  the  wife,  and  she  cannot  be  required  to  account  to  any  of 
the  children,  or  their  representatives,  for  the  purpose  of  haying  the 
estate  divided  among  them,  or  apportioned  to  any  of  them.  Ch/rmichaet 
y.  Carmichael,  846: 

2.  The  further  provision  in  such  will,  concerning  one  of  his  children,  that 

his  share  shall  be  kept  invested  during  his  life,  and  the  income  there- 
from be  paid  to  him,  coupled  with  a  power  to  deyise  the  principal,  will  ' 
not  bear  a  construction  adyerse  to  the  rights  of  the  wife,  as  aboye 
defined,  to  enjoy  the  entire  estate  during  her  life.  The  share  of  such 
child  in  the  estate  is  still  contingent  upon  his  surviving  the  wife,  in 
which  event  only,  does  the  estate,  or  any  part  thereof,  vest  in  him,  and 
then  only  subject  to  the  incidents  and  conditions  expressed  in  the  wilL 
Id, 

WAIVER, 

1.  It  is  competent  for  a  party  to  waive  the  defense  of  the  illegality  of  a  • 

contract  in  which  he  Mmself  participates,  and  to  affirm  the  same  so  far 
as  the  parties  tliereto  are  concerned.  {Pepper  y.  Haight,  20  Barb.  429 ;) 
Jf^rn^j  y.  ifi^rd,  208. 

2.  A   party   haying    authorized    another,   as    his  agent,    to    purchase  i 

lumber    upon    his    credit,    agreeing    to    pay    therefor,    upon    an  .! 

order  drawn  by  said  agent  the  incident  of  such  ord,er  from  his  agent  is  \\ 

one  that  the  prindpal  may  waiye,  and  the  question,  whether,  by  sub-  ^ 

sequent  words  or  acts,  he  did  waive  the  presentation  of  an  order,  is  J 

one  of  fact  to  be  submitted  to  the  juiy.  Watson  y.  Qray,  886.  ] 

8.  Of  dower.  See  Dower,  2.  ] 

WIFE. 

See  Husband  and  Wife. 

WILLS. 

1.  Appeal  concerning,  etc.,  etc.  An  appeal  does  not  lie  from  a  decision 
of  the  Supreme  Court  reversing  the  decree  of  a  surrogate  admitting 
a  will  to  probate,  and  awarding  an  issue  to  try  the  questions  of  fact 
arising  in  the  case,  before  a  jury.  Marvin  ▼.  Marvin,  9. 

Vol.  IV.        83 
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a,  FORMEB  PBAcncB.  Such  was  the  practice  prior  to  the  adoption 
of  the  Code,  when  the  appeal  from  the  aanogate's  decision  was  to 
the  circait  judn^e,  who,  if  he  deemed  the  decision  of  the  surrogate 
erroneous,  might,  by  an  order,  reverse  such  decision,  and  if  such 
reversal  was  founded  upon  questions  of  fact  he  wsjb  to  direct  a 
feigned  issue  to  be  made  up,  to  try  the  questions  in  controversy. 
This  order  was  not  subject  to  review  in  -any  tribunal.  Id, 

b.  Praoticb  under  the  Code.  Under  the  Code  of  Procedure,  the 
appeal  frbm  the  decision  of  the  surrogate  is  to  the  Supreme  Court ; 
but  there  is  no  change  in  the  rule  that  the  order  of  reversal  in  such 
case,  when  founded  upon  questions  of  fact,  is  not  subject  to  appeal ; 
for,  first,  such  determination  and  sending  of  the  case  to  trial  on  the 
issue,  is  not  a  final  determination  of  the  questions  involved ;  and, 
second,  the  authority  to  review,  on  appeal  from,  the  ultimate  and 
final  j  ndgment,  any  intermediate  order  involving  the  merits  and  neces- 
sarily affecting  the  judgment,  does  not  include  the  order  in  question, 
as  this  determines  nothingi  except  that  the  questions  of  &ct  shall  be 
tried  by  a  jury.  Jd. 

2.  Practigb.  Motion  fob  new  tbiaIi.  Where  the  Supreme  Court  has 
reversed  the  decree  of  a  surrogate  and  awarded  issues  for  trial,  which 
trial  is  had  accordingly,  it  would  seem  that  a  motion  for  a  new  trial  is 
not  properly  brought  at  Special  Term.  As  it  was  the  court  in  Oeneral 
Term  that  ordered  the  issue,  the  question  whether  a  new  trial  of  that 
issue  shall  be  granted,  properly  belongs  to  the  Oeneral  Term,  and  not 
to  a  single  judge  at  Special  Term.    Woodbuff,  J.  Id. 

8.  Appeal  beyirw.  Where  the  application  for  a  new  trial  in  such  case  is 
properly  brought,  in  so  far  as  it  is  based  upon  considerations  addressed 
to  the  discretion  of  the  court  or  its  favor,  as  for  surprise,  newly  discov- 
ered evidence,  or,  that  testimony  upon  the  trial  could  be  proved  to  be 
untrue — ^and  not  upon  alleged  errors  of  law-— the  decudon  of  tile 
court  therein,  cannot  be  reviewed  here.  Id, 

4.  Judgment;  pbacthce.  Where  the  jury,  upon  the  trial  of  an  issue 

ordered  by  the  Supreme  Court  in  the  matter  of  a  contested  wiU,  find 
that  the  will  was  executed  under  restraint,  the  only  judgment  which 
the  oourt  can  render  upon  such  verdict  is  one  declaring  said  will  to  be 
invalid,  and  requiring  the  surrogate  to  annul  the  record  and  probate 
thereof,  if  any  have  hoen  made,  with  costs  to  the  contestant,  etc. ;  and 
such  judgment  cannot  be  set  aude  here,  where  no  violation  of  any  rule 
of  law  or  equity  u{)on  the  trial  is  f^eged,  unless  the  verdict  upon  which 
it  was  founded  is  so  clearly  against  evidence,  or  without  evidence,  that 
it  would  have  been  the  duty  of  the  court  below,  as  a  matter  of  law,  to 
instruct  the  jury  to  find  otherwise.  Id, 

5.  Reversal  of  judgment.  It  is  not  sufficient  to  justify  a  reversal  of  a 

judgment  by  this  court  that  the  court,  sitting  as  jurors,  with  the  same 
evidence  before  them,  would  have  reached  a  different  concluoon,  or 
rendered  a  different  verdict.  Id, 

Incidental  points  discussed  in  the  opinion  and  approved,  are : 

6.  BuBDEN  OF  PBOOF.  That,  where  the  competency  of  the  testator  to  make 

a  will  is  established,  the  burden  of  showing  that  the  will  was  obtained 
by  undue  influence  is  upon  the  party  making  the  allegation.  Id. 

7.  Capacitt  and  BE8TBAINT.  The  finding  that  the  testator  had  capacity 

to  make  a  will,  is  not  inconsistent  with  the  finding  that  the  same  was 
made  under  restraint  or  undue  influence.  The  want  of  the  former 
invalidates  the  execution  of  the  will,  with  no  further  disabilities  super- 
added. The  lat^r  assumes  the  testamentary  capacity  to  eidst,  but  tnat 
it  is  not  freely  exercised ;  two  essentially  distinct  grounds  for  impeach- 
ing the  validity  of  lui  instrument.  Id, 

8.  Verdict  of  jubt  contbolling  upon  the  cx)ubt.  The  claim  of  the 

appellant  (executor,  and  supporter  of  the  will),  that  the  verdict  <xf  the 
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jniy  in  such  case  is  not  controlling,  and  that,  like  an  ordinary  feigned 
issae  out  of  chancery,  its  office  and  purpose  is  to  assist  the  conscience 
of  the  court,  which  may,  nevertheless,  on  the  comings  in  of  the  verdict, 
look  into  the  evidence,  and  if  not  satisfied  with  the  finding,  order  a  new 
trial,  or  may  disregard  the  verdict  and  proceed  to  determination  of  the 
case  according  to  the  judgment  of  the  court  itself  upon  all  the  proofs,  — 
is  not  well  taken,  and  the  statute  forhids  this  court  to  so  regard  the 
verdict.  Id. 

0.  Gekeral  8UOOB8TION8.  Besides  these  questions  determined  hj  the 
court,  there  are  lessons  to  be  derived  from  the  case  {Marvin  v.  Marmn, 
9),  and  its  management,  of  practical  value  to  any  person  who  may  have 
occasion  to  make  a  will,  or  who  may  be  employed  as  attorney  or  coun- 
sel to  aid  or  advise  in  drawing,  contesting  or  sustiuning  one.  Among 
these  are  the  following : 

a.  The  proverbial  "nine points ''  are  not  more  advantageous  to  the 
defense  upon  a  question  of  title,  than  is  a  single  point,  well  taken, 
to  the  contestant  of  a  will.  Indeed,  the  latter  has  rather  the  advan- 
tage in  position,  over  the  former,  for,  with  the  "nine  jmnU  "  in  his 
fiEiVor,  the  party  in  possession  may  he  ousted ;  but  with  a  single  point, 
if  vital  and  maintained,  the  contestant  must  prevail,  no  matter  how 
many  points  are  established  adversely  to  him. 

h.  The  effect  of  a  too  favorable  charge,  in  sometimes  opening  the 
door  to  exceptions  and  to  the  doubts  and  uncertainties  of  a  new  trial, 
has  doubtlem  been  frequently  noted.  Something  analogous  to  this, 
in  its  teachings,  may  be  found  in  this  case,  which  may  serve  to 
admonish  testators  and  legatees,  that  the  surest  way  to  defeat  a  pur- 
pose or  desire  to  dimnherit  one  or  more  of  several  heirs,  having  in 
law  and  in  common  justice  and  common  usage,  near  and  equal 
claims  to  participate  in  the  inheritance,  is  to  decree  total  and  absolute 
disinherison  by  the  provisions  of  a  will.  It  matters  little  what  may  be 
the  justification  ibr  such  a  course  in  the  testator's  own  mind,  it  must 
be  such  as  can  be  made  palpable  to  the  sense  and  sense  of  justice  of 
disinterested  minds,  or  a  jury  will  be  almost  certain  to  find,  in  the 
extraordinary  fact  of  total  disinherison  itself,  the  evidence  of  defect- 
ive capacity  or  of  undue  influence. 

6.  The  contestant  of  a  will  should  be  strong  in  facts  for  the  Jury, 
The  executor,  legatee,  and  generally,  the  supporter  of  a  will,  needs 
to  fortify  himself  with  pcints  of  law  for  the  court ;  neither,  of  course, 
losing  sight  of  any  incidental  advantages  which  the  facts  or  the  law 
may  present  in  his  fJEivor. 

d.  The  futility  of  going  to  the  Court  of  Appeals,  as  to  a  juiy,  upon 
a  question  of  fi&ct  alone,  is  exemplified  in  this  case. 

10.  Ck>NSTBi7CTiOK  OF  A.  WILL.  Where  a  testator  devises  to  his  wife,  during 
the  term  of  her  nattiral  life,  his  entire  estate,  and,  after  her  death,  the 
same,  share  and  share  alike,  unto  his  children  who  may  at  her 
decease  be  living,  the  estate  does  not  vest  in  the  children  until  the 
decease  of  the  wife,  and  she  cannot  be  required  to  account  to  any  of 
the  cluldren.  or  their  representatives,  for  the  purpose  of  having  the 
estate  divided  among  them,  or  apportioned  to  any  of  them.  Carmichaei 
Y.  Oarmichael,  846. 

11.  The  further  provision  in  such  will,  concerning  one  of  his  children,  that 
his  shue  shall  be  kept  invested  during  his  life,  and  the  income  there- 
from be  paid  to  him,  coupled  with  a  power  to  devise  the  principal,  will 
not  bear  a  construction  adverse  to  the  rights  of  the  wife,  aa  above 
defined,  to  enjoy  the  entire  estate  during  her  life.  The  share  of  such 
child  in  the  estate  is  still  contingent  upon  his  surviving  the  wife,  in 
which  event  only,  does  the  estate,  or  any  part  thereof,  vest  in  him,  and 
then  only  subject  to  the  incidents  and  conditions  expressed  in  the 
will.  Id. 
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